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CELO wA 
The Calcutta Law Jodra : 
Reports, 





APPELLATE CIVIL. . 
Bejore Mr. Justice Syed Nasim Ali and Mr. Justice A. G, R. 


Henderson. 
AHAMMAD AKANDA AND ANOTHER Civil. 
BAHARUDDIN SHAH AND ANOTHER. * Fanuary, Y, 13. 


Bengal Tenancy Act (VIILof 1885 as amended by Act IV of 1928), Section 48-a 
Contract to pay rent in contravention of Section 48—Such rent, if can be 
recovered — Amendment, effect of—Landlord, if precluded from realising 
such rent. 


- Section 48 of the Bengal Tenancy Act before the amendment of 1938 did 


not condemn the contract to pay such rent as the under-raiyat agreed to pay 
at the time of his &dmissign to the occupation of the land as bad but simply 
prevented the landlord from recovering by suit at the contractual rate, By the 
repeal of that section by the amendment of 1928 that bar has been removed, 


Digambar Paul Ghosh v. Tafasuddi ljardar (1) followed. 
Where an under-raiyat came to the occupation of the land in 1333 B. S. 


that is, before the passing of the Bengal Tenancy Amendment Act of 1928 and a 
suit for rent from 1393 B. Seto 1336 B. S. was instituted at the contractual 


rate: 


Held, that the plaintiff was entitled to get a decree at the'rate at which the 


under-raiyat agreed to pay at the time when he was adniitted to the occupation 
of the land in 1333 B. S. for the period after the new Section 48 came into 


operation. 


Appeal by the Defendants. 


_ Mr. Hemendra Chandra Sen for the Appellant. 
Mr. Jogesh Chandra Sinha (for Mr. Mahammad Manwar) for 


the Respondents. 


C. A. V. 
The judgment of thé Court was as follows : 


* Appeal from Appellate Decree No. 1044 of 1933, against the decree of 


W. Mc. C. Sharpe, Esq,, District Judge of Rungpur, dated the 4th January, 
1925, affirming that of Babu Baidya Nath Mukherji, Munsiff, rst Court, Gai- : 
bandha, dated the 22nd May, 1931. 


Q) (1933) 58 C. L. J. 76. 


' Cir. 

1936. 

— 
Ahammad Akanda 


v. 
Baharuddin Shah. 





Sannary, 13. 
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Nasim Ali, J.:—This appeal arises out of a suit for recovery 
of arrears of rent at the rate of Rs. 17 per year.from 1333 to 
1336 B. S... The defence of the tenant is that hé is an 'under-raiyat 
and the plaintiffs are not entitled to recover more than what is 
permitted by old Section 48 of the Bengal Tenancy Act. 

The Courts below have decreed plaintiffs’ claim at the rate of 
Rs. 17 from Magh 1335 B, S. but have refused plaintiffs’ claim 
for rent at the rate for the previous period in view of the provisions 
of old Section 48 of the Bengal Tenancy Act. 

It appears that the tenancy of the defendant was created in 
1333 B. S. ie, before the passing of the Bengal Tenancy Amend- 
ment Act of 1928. By Section 48 of the Act of 1885 the landlord 
of the under-raiyat’s holding was not entitled to recover rent 
exceeding the rent which he himself pays by more than a certain 
percentage. This section was repealed by tbe amending Act of 
1928. By the new Section 48 the tenant is bound to pay such 
rentas he agreed to pay at the time of his admission to the 


: Occupation of the land. In this case the Courts below ‘have 


decreed the plaintiffs! claim at the rate at which the tenants agreed 
to pay at the time when they were admitted to the occupation of 
the land in 1333 B. S. for the period after the néw Section 48 
came ipto operation The old sectidn did not condemn the 
contract as bad but simply prevented the landlord from recovering 
by suit at the contractual rate, By the repeal of that section that 
bar has been removed. [See the case of Digambar Paul Ghosh v. 
Tajazuddi ljardar (1) ]J. The decision of the Courts below is 
therefore right. The appeal'is accordingly dismissed with costs. 


Henderson, J. :—1 agree. 


(POR JL Appeal distnissed. 


Q) (1933) 58 C. L, J. 76. 


, 
Vou, LXIV.] ‘| HIGH COURT.. 


Before Mr. Justice R. C. Mitter, 


." RAKHAL DAS RAY AND OTHERS l Civi. 
m . j 1936. 
v. Q0 —— 
March, p. 


HARIDAS SARKAR AND OTHERS.* : 
Res judicata— Proforma defendant, if bound hy the rule of res judicata, when 
_ no relief is claimed against him. l 


` A proforma defendant against whom no relief is claimed is not bound to 
intervene actively. He is entitled to mark his time and to appear and defend 
‘his position, when a direct challenge is thrown to him, that is, when a plaintiff 
claims relef against him. Being in the position of a proforma defendant,” 
there cannot be any decree against him, he cannot challenge by way of appeal 
any fiading inconsistent with his title, that may be recorded in the judgment. 
He has no hand ia the carriage of the suit and cannot insist on the Court, 
proceeding with the sult if the principal defendant withdraws his defence. 


The rule of 'might and ought’ in connection with res judicata is well 
settled. f 


Appeal by the Plaintiffs. 
Suit for declaration of title and confirmation of possession. 
Messrs. A.C Gupta and S, C. Zakiri for the Appellants. 


Messrs. Rajendza Chandra Guha (for Dr. R. B. Paul), Satis 
Chandra Sinha, Nagendra Chandra Choudhury and Bansori Lal 
Sarkar for the Respondents, 


Afr. Satyendsa Nath Mitter for the Deputy Registrar. 

The judgment of the Coyrt was as follows : March, 9. 

Although the suit related to two plots of land e.g. C. S. Dag 
No, 2022 and 2038 cf village Potajia, the appeal is confined only 
to C. S, Dag No. 2022 which is a big tank. The plaintiffs and the 
defendants are members of the Nabaratna Roy family, and it is 
admitted that the properties in suit belonged to their ancestors in 
lakhiraj right. The plaintiffs in the suit prayed for declaration of 
their title to sixteen annas, said to be partly acquired by inheritance 
and partly by adverse possession and for confirmation of posses- 
sion. They have brought tbis suit as in the Record of Rights their 
share has been recorded as one anna and six pies and the remain- 
ing shares have been recorded in the names of the defendants. The 


* Appeal from Appellate Decree No. 249 of 1924, against the decree of 
Jitendra Nath Sen, Esq., Subordinate Judge, 1st Court, Pabna, dated the 15th 
September, 1933, affirming the decree of Babu Jagadish Chandra Gupta, Munslff, 
ist Court, Serajganj, dated the agrd Decembr, 1939. 


CIVIL, 
1936. 
—— 
Rakhal Das Ray 
v. 
Haridas Sarkar, 
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plaintiffs’ title as co-sharers have not bden denied but their claim 
to sixteen annas has been resisted. 

The plaintiffs have failed to establish that they have *by inherit- 
ance more than the share recorded'in the Record of Rights and 
their claim founded on adverse possession has been negatived, both 
the Courts below finding that their co-sharers were algo in posses- 
sion. The contention of the appellants before me is that the Courts 
below ought to have held that they, the plaintiffs appellants, have 
acquired by adverse possession the shares of defendants Nos. 5, 7, 
to 12, 17, 19, 25 and 3r to 33 in the tank, The claim is put forward 
on the ground of res judicata. 


The point of res judicata arises in the following manner: In the 
year 1918 plaintiffs Nos. 7 to 12 and the father of plaintiffs Nos. x 
to 6 instituted a suit to recover pcssession of the tank from one 
Srish Chandra Roy, not a member of the Nabaratna Roy family 


. but a trespasser. The suit is Title Suit No. 780 of 1918. The 


pleadings of that suit are not on the record. The final judgment, 


after remand, of this Court and the decrees of the lower Courts are | 


the only exhibited documents (Exbibits1, 2 and 5). From the 
judgment of this Court (Exhibit 1) it appears that the plaintiffs in 
that suit pleaded that they had sixteen annas share in the tank 
partly by inheritance and partly by adverse possession acquired 
against their co-sharers, the other Nabaratna Roys. Defendants 
Nos. 5, 7 to 12, 17, 19, 25 and 31 to 33 of this suit were impleaded 
as proforma defendants in that suit, no relief being claimed against 
them. The said defendants did not appear in that suit, which was 
ultimately decreed by this Court agaánst Srish. According to my 
reading of the final judgment of this Court, this Court held that the 
plaintiffs had four annas share by inheritance and had acquired 
the remaining twelve annas share by adverse possession. After this 
suit the Record of Rights was finally published with the entries 
which I have indicated above. The contention of the plaintiffs 
appellants is that by reason of the decision of this Court in the 
said suit of 1918, the Nabaratna Roys, who were parties to that 
suit, cannot urge as against the plaintiffs, that they have any sub- 
sisting title in the tar k, Mr. Gupta appearing for the appellants 
has urged that although the said Roys were proforma defendants 
in that suit, they were bound to appear and defend their title, as 
a challenge was thrown to them by the plaintiffs in that suit and 
not having appeared and contested the plaintifis claim in that suit 
based on adverse possession, they are now debarred from setting 
up their title, Mr, Gupta has further contended that the plaintiffs 


Vor, LXIV.] : HIGH COURT, 


. 


of that suit could not have*got the decree as made, unless they had SITE 
succeeded in establishing their claim, founded on the fact of extinc- 19:6 


tion of the ‘title of their co-sharers by reason of adverse possession Rakhal Das Ray 
on their part. -For the purpode of supporting his argument he has 
referred to a number of cases which I will notice hereafter. All 
I say at the present is that the facts of those cases are different, 
„they have no direct bearing upon the question before me, and are 
at most remote analogous. The rule of “might and ought" in 
connection with the res judicata is well settled. It is in the statute 
itself, but the question is when a party, defendant to a suit, ought to 
set up a defence. In my judgment a srojorma defendant against 
whom no relief is claimed is not bound to intervene actively. He 
is entitled to mark his time and to appear and defend his position, 
when a direct challenge is thrown to him, that is when a plaintiff 
. Claims relief against him. Being in the position of a sroforma 
defendant, there cannot be any decree against him; if the plaintiff 
succeeds, there deing no decree against bim, he cannot challenge 
by way of appeal any finding inconsistent with his title, that may 
be recorded in the judgment. He has no hand in the carriage of 
the suit, and cannot insist on the Court, proceeding with the suit . 
if the principal defendant withdraws his defence. There is strictly 
speaking no issue lfetween him and the plaintiff, It is unnecessary 
to review the authorities on this point again, as I have reviewed 
most of them already in my judgment pronounced in second appeal 
No. 765 of 1634, decided on the 21st February, 1936. In a case of 
the type which I have before me, there would be no issue between 
the £zoforma defendants angi the principal defendants either. For 
these reasons I am of opinion, that the question whether the 
plaintiffs in tbis suit bad acquired by adverse possession the interest 
of the Nabaratna Roy who were parties in the suit of 1918, is not 
res judicata, 


The cases cited by Mr. Gupta, namely, Sri Gopal v. Pirthi 
Singh (1); Syed Mahomed Lbrahin Hossein v, Ambika Fershad 
Singh (2); Radha Kishun v. KAusshed Hossein (3); Munni Bibi v. 
TYrloki Nath (4) and Maung Sein Done v. Ma Pan Nysn (5) 
are not cases where the question of res judicata against a pro forma 
defendant was considered. The first three cases arose out of suits 


y. 
Haridas Sarkar. 


(1) (1902) L. R. 20 I. A. 118 ; I. L. R. 24 All, 429. 
(3 (911232) L. R. 39 L A. 68 ; 15 C. L. T. 411. 
(3) (919) L. R. 47 L A. 11. 

(4) (1931) L. R. 58 I. A, 158 ; 53 C. L. J. 552. 

(S) (1932) L. R. s9 I. A. 247 ; 55 CeL. J. 403. 


Civir. 


1976, 


— ` 
Rakhal Das Ray 
v. 
Haridas Sarkar. . 


— mem 
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to enforce mortgages. In the first of “them, where the question 
of res judicata was answered in favour of the puisne mortgagee 
and against Sitaram and Sri Gopal, the priority , of 'Sitaram and 
Sri Gopal’s security was challenged afid relief claimed against them 
in the earlier suit, The relief was for their postponement. The 
said persons pleaded one of their mortgages and claimed priority 
but omitted to plead the second, which was also executed prior 
to the mortgage of the said puisne mortgagee. It was held in 
the latter suit that they were debarred from setting up the said 
second mortgage not so pleaded in the earlier suit, In the second 
of the aforesaid cases, Syed Mahomed Ibrahim v. Ambika | Pershad 
(1) Dwaraka Nath Roy who held a. mortgage of 1879 and 
Raghunath Singh and another, who held mortgages of the year 
1880, institu'ed in the year 1890, suits to enforce their mortgages. 
They impleaded in the suit one Mussamat Alfan asa subsequent 
mortgagee. In fact the mortgage was dated 1888. Relief was 
accordingly claimed against Alfan. Alfan’s money was however 


` utlised to satisfy a prior charge of 1874 in favour of Girwar Singh 


over some of the properties included in the securities of Dwaraka 
Nath Roy and Raghunth Singh and another, but she did not 
plead subrogtaion to the rights of Girwar Singh in the suits of 
1890, In a later suit instituted by the asfgnee from her, to 
enforce her security of the 1883, it was held that ,priority could 
not be claimed by him over Dwarka Nath anl Raghunath’s 
mortgage, based on subrogation to the rights of Girwar Singh. 
These two cases do not, in my judgment, support Mr. Gupta. In 
the third case Radha Kishun v. Khyrshed Hosstin (2), a prior 
mortgagee, Rahba Kishun was made defendant in a puisne mort- 
gagee’s suit. His mortgage was not mpugned ror any priority 
claimed over him. He was accordic ly not a necessary nor a 
proper party in the puisne mortgagee’s suit, but only a formal 
party a proforma defendant. He did not set up his prior mort- 
gage in the puisne miortgagee’s suit. In a suit to enforce his 
prior mortgage it was held, that he was not precluded from 
enforcing it by reason of constructive res judicata, This case instead 
of supporting Mr. Gupta, goes against him. - 

The other two cases are cases of ves judicata against co-defen- 
dant iu an earlier suit. 1n the case before me there was no issue, as 
I have already said, between the plaintiffs and groforma defendants 
in suit No. 780 of 1918 and there was also no cross-issue between 
the principal defendants and srvforma defendants in that suit. 


(1) (1911-12) L. R. 39 LA. 68; 15 C. b. J. 411. (2) (1919) LL R. 47 L AJIL 


/ 
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I accordingly hold that'the decision in that suit does not operate 
as res judicata on the question of title of the sroforma defendants, 
that is, it d ces not bar the adjudication of title of defendants Nos. 
5, 7 tO 12, 17,19, 25 and 31 fo 33 of this suit, 

I accordingly overrule Mr. Gupta's contention and dismiss the 
appeal. Some of these defendants have appeared through the 
Deputy Registrar whose costs have already ‘been paid by the 
appellants. The other contesting respondents have no interest in 
the controversy raised before me by Mr. Gupta. But as in the 
grounds of appeal the appellants put forth in this Court a claim 
to sixteen annas of the properly the respondents who have appeared 
through Mr. Guha, Mr. Sinha and Mr. Sarkar had justification in 
appearing in this Court and they must accordingly have their 
costs of this appeal from the appellants. The appeal is accord- 
ingly dismissed with one set of costs, to be divided equally between 
the said three sets of respondents appearing through Mr, Guha, 
Mr. Sinha and Mr. Sarkar. 

H. K. B. ' Appeal dismissed, 


T —M—— M 
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CRIMINAL REVISION. 


Before Mr, Justice R. E. Jack 
JOGENDRA NATH MUKHERJEE 
9. 

RABINDRA* NATH CHATTERJEE 


Criminal Procedure Code (Ast V of 1898), Section 342——Slatement noi read 
over to accused ~Accused given further opportunity to make a statement— 
No assertion that original statement was incorrect—Belief and dis- 
belief af evidence in the discretion of the Magistrate~ Practice of receto- 
ing notes of arguments after the hearing of the case, reprehensible — Such 
practice, when invalidates a trial, 


Where it appeared that a statement was not to the accused as 
contemplated by section 342 of the Criminal Procedure Code, but when it 
was brought to the notice of the Magistrate, he gave the accused the oppor- 
tunity of making a further statement, although no assertion was made that 
the original statement was incorrect : 


* Criminal Revision Case No. 166 of 1935, against the order of T. H. Ellis, 
Esq , Sessions Judge of 24-Pargnnas, dated the 16th January, 1936, rejecting 
the petition for a reference to the Hon'ble High Court, against the order of con- 
viction and sentence passed by P. C. Das Gupta, Esq., Deputy Magistrate, 
Alipore (24-Parganas), dated the 4th November, 1935. 

e 


Civ, 


1936. 

— e 
Rakhal Das Ray 
Y. 
Haridas Sarkar. 


CRIMINAL, 


1936. 


March, 19. 


— 
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x 
CRIMINAL, Held, that this was not a ground for interlerence with the order which had 
1936. — been passed, . zx . 
dl 7 é : 
Jogendra Nath It was open to a Magistrate to believe one portion’ of tbe evidence and dis- 
Mukherjee believe another portion of the evidence. ° . : 
Rabindia Nath The practice of receiving from the pleaders of the parties notes of arguments a 
Chatterjee. after a case had been heard was most reprehensible and must be discontinued. 


— 


Where there was no indication on the record that afler additional notes 
of written arguments were put in on behalf of the prosecution, the"defence had an 
opportunity of replying to the points raised therein : á 


Held that the trial was invalidated and the conviction and sentence were liable 
to be set aside : 

Application for Revision under Seclions 435 and 439 of the 

` Criminal Procedure Code by the Accused against the order of con- 
_viction and sentence passed under Section $0, of the Indian Penal 
Code. s ° 

The material facts appear from the judgment. 

Mr. Satindra Nath Mukherjee for the Petitioner. 

No one for the Opposite Party. 

March, 19. The judgment cf the Court was as follows : . 

This Rule has been issued on the District Magistrate of 
24-Perganas to show cause why the conviction of the petitioner 
under Section 5o4 and the sentence of fine of Rs. 20 passed on 
him under that s ection should not be set aside. ; 

The two grounds urged before me are first that the statement 
of the accused under Section 342 Cr. P. C. was not read over to 
him and his signature taken immediately after the close of the 
prosecution and that therefore, the &ial was illegal. The other 
point is that there was manifestly no reliable evidence on which 
the Court could have passed its conviction, 

As regards the first point, I fnd that when it was brought to 
the notice of the Magistrate that the statement was not read over 
"to the accused, the latter was given opportunity of making a further 
statement although it has never been asserted that the original 
statement was not correct, In the circumstances, this is not a 
ground for interference with the order which has been passed, 

As to the other point that there was manifestly no reliable 
evidence there is something to be said inasmuch as the learned 
Magistrate relied upon the statement of witness No. 2 Khetrapada 
Haldar'alone having apparently disbelieved all the other prosecu- 
tion witnesses. As regards the evidence of this witness the learned 
Magistrate himself says that he was a man of title or no substance 
and that he admitted that his house had been sold and claimed 


/ 


Vor, LXIV.] ^, HIGH CóUR$, 9 
that he had got another house but carefully omitted to give its CRIMINAR. 
specification, The learned Magistrate further stated that he was 1936. 
distantly reldted,to the complainant, that he went twice to the Jogendra Nath 
complainants’ Cutchery that day for advice which he got after- M ukherjse 
wards and that he was of the nature of a chance witness. Inspite Rabindra Nath 
of this he says “on the whole his evidence seems to be accept- Chatterjee. 


able.” But on referring to the evidence of this witness I find that 
as regards the other two accused, namely, Sankara and Sidhia the 
learned Magistrate disbelieved his evidence inasmuch as inspite of 
his evidence against them the learned Magistrate acquitted these 






two accused. In these circumstances, I think it is strange tha? Ns. 
the learned Magistrate thought fit to accept his evidence agaf QA 
the petitioner. However, I would not have been incling iy Acc . NO enn T 
interfere on this ground in revision for it was quite open b th Date. mts 
Magistrate to believe one portion of the evidence and disbeRever, 
another. But I find on the record three pages of typed matis 
bearing the signature of the complainant with the heading ‘ Addi- = 
tional notes of written argument on behalf of the prosecution.” 
This is dated 30th September, whereas the arguments were heard Q Tus 
on the 23rd September. This was apparently subsequent to another LP d 

set of notes which also bear the same date and were also put in 

by the complainant"consisting of ten foolscap pages of typed matter 

with the heading “Written notes of argument on behalf of the 

prosecution.” There were also 814 pages of typed matter unsigned 

with the heading “ Notes of argument submitted by the defence.” 

Although the arguments were heard on the 23rd September, the 

judgment was not delivered eintil 4th of November. This practice 

of receiving from the pleaders of the parties notes of arguments 

after a case has been heard is most reprehensible and must be 

discontinued. In this case, the trial has actually been invalidated 

because there is no indication that after these additional notes of 

written arguments were put inthe defence had an opportunity of 

replying to the points raised therein. On this ground the convic- 

tion and sentence are set aside. Had the evidence not been of 

such an unreliable character I would have sent back the case for 

a ‘retrial, Bnt in the circumstance this being a petty cage and the 

evidence being obviously very questionable the Rule is made 

absolute and the accused is acquitted. 


The fine, if paid, will be refunded, 
H. K. By Rule made absolute, 














1o 


Civit, 


— 


1936. 
[pu] 


March, 23, 27. 





March, 27. 


\ 


THE CALCUTTA Law JOURNAL, ^ —— [Vot. LXIV. 
APPELLATE CIVIL. 
Bejore Mr. Justice S, N, Guha and Mr. Justice C. "Bartley. 


HARANATH DEBNATH AND OTHERS 
D. 
BAISHNAB CHARAN DAS AND OTHERS,* 


Suit for enforcement of morlgage—Unregisiered receipt showing extinction 
of mortgage debit—Such receipt, if admissible in evidence. ] 

. Where is a suit for enforcement of a mortgage bond the defendants admitted - 
the mortgage but asserted that the entire mortgage was satisfied and in evidence 
thereof produced an unregistered. receipt which ran as follows: “On receiving 
Rs. 5000 in cash in respect of your entire. debt and our entire dues, after 
amicably giving remission, I release you from your entire debt. Be it mentioned 
that from to-day nothing is due to ug” : f 

Held, the receipt in the case, taking the same along with the case of the 
defendant before the Court, was a document by means of which the extinction 
of a right under the mortgage was sought to be established and as such its 
registration was compulsory ; and the document could not be received in evidence 
as it was unregistered : Asanuddin Mondul v, Asmatulla (1) referred to. 

It is not correct to say that unless there was a recital which clearly expressed 
that a mortgage was extinguished, a receipt for payment of money, due on the 
mortgage is admissible In evidence, though the document was not registered. 

Appeal by the Plaintiffs. 

Suit for enforcement of mortgage. 

The material facts will appear {rom the Judgment, 
* 

Mr, Hemendra Kumar Das for the Appellants, 

Mr, Bhagirath Chandra Das for the Respondents, 

The judgment of the Court was as follows: 


This is an appeal from an order of remand, passed by the 
learned Additional District Judge, 2nd Court, Sylhet. 


The plaintiffs, appellants in this Court, instituted a suit for. 
enforcement of a mortgage bond executed by the defendants on` 
tbe 1st December, 1930. The contesting defendant in the suit 
admitted the mortgage, but asserted in his defence that the most- 
gage had been satisfied by the payments made by the mortgagors,  . 


* Appeal from Appellate Order No, 360 of 1935, against the order of S. K, 
Sen, Esq., Additional District Judge, 2nd Court of Sylhet, dated the agrd 
‘April, 1935, reversing the order of Rajendra Chandra Sen Gupta, Esq., Munsiff, 
Ist Court, Habiganj, dated the goth August, 1934. 

(1) (1932) 55 C. L. J. 391 ; 36 C. W, N. 738. 


f 
/ 


* 


Vor, LXIV.) ^, HIGH COURT, kt 
The issue raised in the case relevant for the purpose of the em. 
appeal was Issue No. 2: Has the plaintifis’ claim in question 1936. 


s ad 


been satisfied? The trial Court decided the question raised in i, nad Debnath 


that issue against the defend ants, after refusing to admit in evidence 
& receipt mentioned in the written statement filed by the defendant 
No. r, and sought to be used in evidence in the case, on the 


v. 
Baishnab Charan Das 


"ground that it was an unregistered document, and that its registra- 


tion was compulsory under the law. The receipt was of the follow- 
ing description: 

“On receiving Rs. 5,000 in cash in respect of your entire debt 
and our entire dues, after amicably giving remissions, I release 
you from your entire debt. Be it mentioned that from to-day 
nothing is due to us.” 

The Court of appeal below, on appeal by the defendant No. x 
in the suit, came to a different conclusion, so far as the question of 
the admissibility of the receipt in evidence was concerned. Accord- 
ing to the Additional District Judge, unless there was: the recital 
clearly expressed that a mortgage was extinguished, a receipt was 
admissible in evidence, though not registered. On that view of the 
matter in controversy, the admissibility of the receipt in evidence, 


` the Judge in the Court below remanded the case to the trial 


Court for admitting the receipt in question in evidence, and 
‘allowing the plaintiffs in the suit opportunity to show that they 
did not grant or sign the receipt. The plaintiffs appealed from * 
the order of remand. 
The decision of the question arising for consideration in the 
appeal depends upon the deffrmination of the position purported 
to have been created by the receipt which was sought to be used 
as evidence in the case before us to prove satisfaction and extinc- 
tion of mortgage, which the plaintiffs in the suit wanted to enforce 


. by means of the suit in which this appeal has arisen. The case 


before the Court, so far as the defendants were concerned, was 
that the entire mortgage on the footing of which the claim in suit 


-was made, was satisfied ; and in evidence thereof, the receipt was 














produced in Court. Taking the receipt, the operative part of 
which has been quoted above, as a whole, and regard being be ; 
to the purpose for which it was sought to be used as evidence 4n, 
the case before us, there can be no question that the receifit was 
for payment of the money due under a mortgage, and it re ired\ iic. 
registration, as it purported, according to the defendants th 
solves, to extinguish the mortgage sought to be enforced by the 
plaintiffs in the suit, The receipt in the case, taking the same 
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along with the case of the contesting defendent before the Court 
was a document by means of which the.extinction of a right under 
the mortgage was sought to be established, and'as such its registra- 
tion was compulsory; and the document could not be received in 
evidence, as it was unregistered. The receipt in the case before 
us is one to which the observations contained in the judgment of 


this Court in the case of Asanuddin Mondal v. Asmatulla (1) are’ 


applicable, namely that, “There can be no doubt on the statement 
contained in the receipt that the mortgagee exonerated the mortgagor 
from any liability under the mortgage and this document purport- 
ed to extinguish the liability under the mortgage." As in the case 
referred to above, on the date of the receipt, the mortgage bond in 
suit would not have been satisfied by the payment mentioned in the 
receipt, for the document showed that there was a larger sum due, 
and the document could not be used for the purpose of proving the 
payment. As indicated above, we have no hesitation in holding 
in agieement with the view taken by this Court in Asanuddin 
Mondal’s case (1) that the trial Court was right in its decision that 
the receipt in question was not admissible in evidence, as it was an 
unregistered document, The Judge in the Court below is not, in 
our judgment, right in holding that unless there was a recital clearly 
expressed that a mortgage was extinguished, ‘a receipt for payment 
of money due on the mortgage, extinguishing the mortgage, as in the 
case before ua, is admissible in evidence, though the document was 
not registered. 

In the result, the appeal is allowed; the order of remand passed 
by the Court of appeal below, against which this appeal was direoted, 
is Bet aside ; and the case is sent back to that Court for the purpose 
of being dealt with on the materials on the record other than the 
receipt which we have held to be inadmissible in evidence, asit was 
an unregistered document, The appellants are entitled .to their 
costs in this Court, The hearing fee in this appeal is assessed 
at two gold mohurs, 


H.K, B. Appeal allowed : 


Case remanded, 
G) (1932) 55 C. L. J. 571 (574) ; 36C. W. N. 738. i 


, 
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‘PRIVY COUNCIL. 


PRESENT? Zord Roche, Sir Shadi Lal and 
í Sir George Rankin, 


JAGANNATH RAO 
9. 


RAMBHAROSA AND ANOTHER, 


[Ow APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
i OF THE CENTRAL PROVINCES. ] 


Hindu Law—Bombay School— Widow's power to adopi——-Rule of law— Pro- 
hibition against the widow adopting—Direction to oparate as—Must be 
explicitly made—Will speaks from date of death of testator~But Will 
may speah of or about any other date— Will may make stipulation as 
to time which may run frem any date. 


It is established as a rule of law of the Bombay School of Hindu Law that a 
widow has in herself power to adopt, subject only to such restrictions, if any, 
as may have been imposed upon her by her husband. A direction to operate as 
a prohibition against a Hindu widow adopting any boy to her husband as a son 
except the boy named by him mast be explicitly made and clearly intended by 
the husband to limit the discretion of his widow for all time and on every 
occasion on which otherwise after his dedth his widow might validly make an 

‘adoption for him. 


A Will operates from the date of the death of the testator, but the Will may 
speak of or about any other date and may make stipulations as to time, which 
may run from any date from which the testator meant that it should run. 

A Hindu, governed by the Bombay School of Hindu Law, died without having 
any son, and having made a wit which dealt with the adoption to him of a son. 
The Will stated: ‘A boy should be taken in adoption to perpetuate the name 
of ancestors and manage the estate. No boy has been yet taken in adoption. 
It is expected that any of my paternal uncles’ sons may get a son. If he gives 
the boy my wife should take him in adoption. ' Seven years’ time is allowed 

* for this. After seven years Jiwaji’s younger son Bhagwati should be taken in 
adoption. eerie ees Seven years! time bas been allowed for 
adoption, but if Vyenkat, Mahdik, Gajraj and Sadashiv, think that a boy should 
forthwith be taken in adoption, there is no objection to my wife's adopting a boy 
immediately according as they may advise. " The testator died on 6th Novem- 
ber, 1918. On asth April, 1920 the defendant, Rambharosa, the eldest son of 
Jiwaji, was adopted by the widow purporting to act in accordance with her 
deceased husband's wishes. Before adopting the defendant, the widow tried to 
secure his younger brother, Bhagwati, in adoption, but his mother definitely 
refused to give Bhagwati in adoption and the defendant was only adopted after 
and in consequence of that refusal : 

Held (1) the adoption of Rambharosa was not prohibited and was valid; 
there was no direction either explicitly made or clearly iatendsd to limit the 
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discretion of the widow in such a case as in fact Occurred. (2) It cannot be said 
that unless Bhagwati died any other adoption as a matter of construction was 
prohibited. (3) The seven-year period is to be computed from'the date when 
the Will was made: Yadao v. Namdeo (1) followed, 

Privy Council Appeal No. 43 of 1935, from a decree of the Court 
of the Judicial Commissioner, Central Provinces, (Staples and 
Pollock, JJ.) dated 15th December, 1933, which affirmed a decree . 
of the Additional District Judge, Raipur, dated risth March, 
1927. 

The parties to the appeal belong to the Bombay Scbool of 
Hindu Law and the question for determination between them 
whether the adoption of the first respondent by the widow of one 
Baboo Rao Dani, who died on 6th November, 1918, is valid. The 
plaintiffs were cousins of the deceased and claimed his estate as 
reversioners on the death of his widow who died on 27th Novem- 
ber, 1924 having adopted the respondent on 25th April, 1920. The 
facts of the case together with the findings of the Additional District 
Judge on the various issues raised at the trial and the points raised 
at the hearing of the Appeal on 28th October, 1922 are set forth 
in the judgment of the Board dated 2yth November, 1932, and 
reported in Jagannath Rao Dani v. Rambharosa (a). 


A. M. Dunne, K. C. and H. R. Abdul Majid for the Appellant : 


` The Will necessarily speaks from the death of the testator and not 


from the date of its execution. On its true construction it gave to 
the widow only a limited and restricted power of adoption, and 
she had only a limited and restricted power of adoption. On the 
question of construction referred to Sr@Raja Venkata Narasimha 
Appa Row Bahadur v. Sri Raja Parthasarathy Appa Row Savai 
(3); Yadao v. Namdeo (1); Rajendra Prosad Bose v. Gopal Prasad 
Sen (4); Lakshmibai v. Rajaji (5). She had no power in the 
circumstances owing to the prohibition therein contained to adopt 
anyone but Bhagwati. The construction placed on the terms as to 
effect of the prohibition contained in the Will is erroneous and the 
findings of fact as to other circumstances rendering it impossible 
for the widow to adopt Bhagwati are both erroneous and 
irrelevant. 


(1) (1921) L, R. 48 I, A. 213 ; 36 C. W. N. 393. 

(2) (1932) L, R. 60 I, A. 49 ; $7 C. L. Je 51. 

(3) (1913) L. R. 41 LI, A. 51 ; t9 C. L. J. 369 ; ; I. L. R. 37 Mad. 199. 
(4) (1930) L. R. 571. A. 295 ; 52 C. L. J. 287. 

(5) (1897) I, L, R, 22 Bom. 996, 


Vor, LXIV.] "PRIVY COUNCIL 


H. R. Abdul Majid for the Appellant: Refers to Jitendra 
Kumar v, Neitya Gopal (1) and to Mayne’s Hindu Law, otk 
Edition, pata 114, pp. 146—146. 

Z. De Gruyther, K. C. and W. Wallach for the Respon- 
dents were called upon only on the question of the effect 
of a prohibition in a Will of which the widow had no knowledge 

“and the adoption by the widow in ignorance of such 
prohibition. There is no direct authority on that point, The 
nearest approach to that question would be Mohkendra Nath 
Mookerjes v, Kali Proshad Johuri (a). A widow had undoubtedly 
an inherent authority to adopt. When a Hindu dies the widow's 
right to exercise her right of adoption arises, The instructions 
given in the Will were superseded by the instructions given orally, 
as the Subordinate Judge has found, a preference for Bhagwati and 
then Rambbarosa, The oral instructions would give the same 
result as the Will, 'The doctrine of factum valet as applicable to 
adoption is stated in Maynes Hindu Law, oth Edition, P. 29 ; 
Para, 155. 

Dunne, K. C. (in reply): On the applicability of the principle 
of factum valet refers to Ganga Sahai v, Lekhraj Singh (3); and 
Lakshmappa v. Rargava (4). 


Their Lordships’ judgment was delivered by 


Lord Roche: ‘This isan appeal from a decree of the Court 
of the Judicial Commissioner, Central Provinces, dated rsth 
December, 1933, which affirmed a decree of the Additional District 
Judge, Raipur, dated 16th March, 1927. 

The subject matter of the suit isthe estate of one Baboo 
Rao Dani deceased. The plaintiffs in the suit were cousins 
of the deceased, being his paternal uncles’ sons, and claimed 
his estate as reversioners on the death of his widow Musammat 
Anandabai who died on ayth November, 1924, The respon- 
dent Rambharosa, the defendant in the suit, in opposition to 
the plaintiff? claim, relied upon an adoption by the widow 
of Baboo ‘Rao Dani in April, 192o. The sole question 
for determination is whether this adoption was a valid 
adoption, 


(1) (1912) 18 C. W, N. 140. 

(2) (1902) I. L. R. 30 Calc. 265. 

(3) (1886) I, L. R. 9 All, 253 (292, 293). 
(4) (1875) 12 Bom, H. C. Rep. 364 (394). 
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The material facts and dates are* as follows: Baboo Rao 
Dani was a Hindu resident of Raipur. He had no son In rgrz 
he went to Delhi for the Durbar and before setting out he made 
& Will which dealt, amongst other things, with ‘the question of 
adoption. The Will was written out by Baboo Rao Dani himself, 
It began thus : 

"I am going to Delhi forthe Durbar, therefore I am writing 
the following conditions about my property. I hope that by the 
grace of God, such an occasion will not arise, but strange isthe 
course of time, Therefore my friends and (other) persons should 
make, after me, arrangements according to what I bave put down 
in writing below ; and what I have written shall be considered 
valid in law." 

Next followed two pages relating to cettain debts and as to his 
ptoperties and containing directions as to such debts and proper- 
ties, The Will then proceeded and ended thus: 


... "After. all this is done, a boy should be taken in adoption to 
‘perpetuate the name of ancestors and manage the estate. No 


boy has been yet taken in adoption. It is expected that (any) of 


„my paternal uncles’ sons may get a son, If he gives (the boy) my 


wife: should take him in adoption. Seven years’ time is allowed 
for this. After seven years Jiwaji’s younger son Bhagwati should 
be taken in adoption. 

“After the debts, etc, dre paid off, persons of my family 
should allot for ever property of an income of five hundred 
rupees to the School* Department to preserve my memory for 
ever, and a boy should be taken in adoption for the rest of 
the property. This amount (shall) specially (be) for the Maratha 
caste, not only that, but poor boys of my caste shall have a 
preferential right. 


"Seven years’ time bas been allowed for adoption, but if 
Vyenkat Rao Naik, Rao Bahadur Mahdik, Gajraj Singh and 
Sadashiv Rao Garad, think that (a boy) should forthwith be taken 
in adoption, there is no objection to my wife’s (adopting a boy 
immediately) according as they may advise. However the debts 
should be satisfied and property of an income of five hundred 
rupees should be set aside for the School Department, first, 
anda boy should be taken in adoption for the remaining pro- 
perty. If it is decided to take (a boy) in adoption, mauza 
Kolar should be reserved for my wife and fot the maintenance 
of the adopted boy (the property) should afterwards be placed 
under the management of the Court of Wards or of fanches 


Vor. LXi V.] "| privy COUNCIL, 


of whom Vyenkat Rao, Naik should be the sis panche The boy 
should be very well educated. He should be sent to England if 
possible. If this boy does not exist which God may forbid, any 
boy can be taken in adoption. 


“The property to be allowed to the School Department should 
remain in charge of Government. 


“I have executed this Will with my free will and pleasure. 
It should be completely executed after me. My paternal uncles’ 
sons or any one else has no right to my property. Iam myself 
the owner. I had full rights to dispose of my estate as I liked. 


“Dated 26th November, 1911.  (Sgd.) Baboo Rao Dani". 


After the Durbar, Baboo Rao Dani returned safe to Raipur 
and lived for several years and died on 6th November, rgr8. 
On 25th April, 1920, Rambharosa the defendant was adopted 
by the widow purporting to act in accordance with her deceased 
husband’s wishes. Rambharosa was the eldest son of one 
Jiwaji, a maternal uncle of Baboo Rao Dani, who died before 
the date of the adoption. On 27th November, 1924, the widow 
Musammat Anandabai died. The Will had been entrusted by 
Baboo Rao Dani at the time of its execution. toa friend for safe 
custody but on his return from the Durbar it was said to have 
been lost or mislaid and it was not found or seen again either 
in the lifetime of Baboo Rao Dani or in that of his widow. In 
1925 it was said to have been found bya son of the friend to 
whom it had been entrusted and to have been shown to the 
plaintiffs, This suit was Begun in the year 1926, The Trial 
Judge found that the widow was not informed of the terms of 
the missing Will but there had been conversations in Baboo Rao 
Dani’s lifetime between him and his wife as to adoption and tke 
trial Judge found that these were to the same effect as the instruc- 
tions contained in the Will. It is clear, however, that the defendant 
Rambharosa, who was not mentioned in the Will, was mentioned 
in these conversations by Baboo Rao Dani as a possible and 
proper boy- to be adopted as was also his younger brother 
Bhagwati who was mentioned in the Will, Baboo Rao Dani had 
paid attention to the nurture and education of both these lads 
: during his lifetime presumably with this object in view, But 
their Lordships proceed upon the assumption that at all times 
Baboo Rao Dani expressed a preference for Bhagwati for the 
purposes of adoption. Before adopting the defendant the widow 
tried to secure Bhagwati in adoption but, as both Courts have 
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found, bis mother a widow definitely “refused to give that son 


Bhagwati in adoption and the defendant was. ‘only adopted after 


: and in consequence of that refusal, — ~ 


The rights of all parties to the suit are governed by the rules 
of the Bombay School of Hindu Law. The effect of those rules 
on the matter of adoption is quite clear and when this matter 
was before this Board on an earlier occasion on appeal on 


another issue the rule of law was thus stated by their Lordships 
.then advising His Majesty: that a widow has in herself power 


to adopt, subject only to such restriction, if any, as may have 
been imposed upon her by her husband. 
In the case of Yadao v. Namdeo (1) this Board put the matter 


‘thus: “A direction to operate as a probibition against a Hindu 


widow adopting any boy to her husband as a son except the boy 
named by bim must be explicitly made and clearly intended by 
the husband to limit the discretion of his widow for all time and 
on every occasion on which otherwise after his death his widow 
might validly make an adoption for him." The question for 
decision, therefore, is, was the adoption of the respondent so 
contrary to the directions of Baboo Rao Dani as to have been 
prohibited by him? 

. The previous course of the litigation should be briefly referred 


'to. The Additional District Judge decided the suit in favour 


ofthe defendant and in so doing decided the question now in 
issue in the negative. The adoption was therefore held to be 
valid. On appeal the judgment was affirmed on an entirely 
different ground, vis., that the Will*was a contingent Will only 
intended to come into operation if the testator died during bis 
visit to Delbi.for the Durbar, Upon appeal to His Majesty in 
Council the decision as to the contingent nature of the Will was 


‘reversed and the suit remanded to the Court of the Judicial 


Commissioner to deal with the other matters upon which that 
Court had not passed. On the hearing of the case on remand 
in the Court of the Judicial Commissioner the Court concurred 


-in the findings of fact and law of the trial Judge and held that the 


adoption was valid. Hence this further appeal now to be decided 
by their Lordships, 


Both Courts have decided this case on the construction of 
the Will and on the assumption that it was the Will which 
governed the rights of the parties and affected and controlled 


G) (1921) L. R. 48 I. A. 513 ; 26 C, W. N. 293. 


Vor, LXIV.] ' PRIVY COUNCIL, - 


the powers and rights of the widow. Their Lordships propose 
to deal with the ‘matter upon the same assumption but before 
proceeding to a consideration of the contentions of the parties and 
the effect of the Will, their Lordships think it right to make some 
observations on another matter. 

In this case, as has been already stated, the Will was not 
available to the widow when she made the adoption and the trial 
Judge found that its contents were not communicated to her. 
It seems to their Lordships that the effect of such a state of facts 
and the bearing of unknown prohibitions upon the powers and 
rights of a widow are matters which may hereafter arise for deci- 
sion and will then require very careful consideration. But if 
such a case were to arise before this Board, their Lordships then 
sitting would doubtless have what is. absent here—the benefit of 
the opinions of Judges in India on such important matters after 
evidence and argument and after consideration of the applicability 
to such a case .of the doctrine of factum valet and of any other 
principles of the Hindu law bearing upon the case. Here it is 
not only undesirable to express any conclusion on this point but 
it is also unnecessary because their Lordships are of opinion, 
for reasons they will presently state, that assuming the Will- 
governs the mattet, as the appellant claims that it does, the adop- 
tion of Rambharosa was not prohibited and was valid. 

On the argument of this appeal, two contentions were urged 
against the validity of the adoption. They were as follows :— 

Firstly—It was said that the phrase in the Will " seven years’ 
time is allowed for this,” mant that the widow was to wait for 
seven years after the death of Baboo Raó Dani and not merely 
for seven years from the. date when the will was made to see 
whether the plaintiffs, who were the paternal uncle’s sons referred 
to, would either of them have a son in which case he was to be 
adopted: that the adoption of Rambharosa was within the seven 
year period computed as the plaintiffs said it ought to be com- 
puted, 

Secondly,—It was said that Bhagwati had not died and unless 
he died any other adoption was prohibited, 


As bearing on both of these contentions it is to be observed 
that in their Lordships’ view the dominating idea and- object 
of Baboo Rao Dani as expressed in the Will was that there should 
without fail be an adoption for good reasons which are plainly 
expressed by the testator himself. The Will if construed as the 
appellant desires would be one well adapted. to defeat the very 
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object which the testator desired and would in fact have defeated 
that object. “ 

- Bearing this in mind the first contention may be examined. 
Of course it is frue that this Will like all other wills speaks, that is 
to say, operates from the date of the death of the testator. But 
this and any other Will may speak of or about any other date and 
may make stipulations as to time which may run from any date 
from which the testator meant that it should run. Here, as was 
pointed out in the Courts below, many matters in the Will are dealt 


with as and from the date of the Will, What is perhaps most. 


important is the user of the present tense in the words "It is 
expected" relating to the possibility of sons being born to the 
plaintiffs Close upon those words follows the provision allowing 
seven years for realisation of the- expectation. Those seven years 
had all but expired when Baboo Rao Dani died. The plaintiffs 
were still with out sons and are without sons to the present time. 
Moreover, the power to abridge the time of .seven years was 
insensible and incapable of exercise if the seveu years were to run 
from the date of death. Two of the persons empowered prede- 
ceased the testator. Their Lordships have no doubt that the 

7Courts below were right in holding that the seven yeats expired in 
November, 1918, some year and a half before the adoption. Whilst 
deciding this as a matter of construction their Lordships think 
itis not without significance that the contention to the contrary 
was not raised either in the pleadings or in argument at the hearing 
or when the matter first went on appeal to the Court of the Judicial 
Commissioner. It first presented itsglf as a possible construction 
and was raised as a contention when the matter was on the former 
occasion brought on appeal to His Majesty in Council, 

As to the second contention: The sentence relied upon is the 
sentence beginning “If this boy (Bhagwati) does not exist ” which 
sentence is an interlineation in the Will. It seems to be a forced 
and entirely inad missible construction to extract from a parenthetic 
note providing for Bhagwati’s possible death, and permitting another 
adoption if that occurred, a prohibition of any other adoption if 
Bhagwati's adoption proved as it did prove, to be impossible’ for a 
reason of which the testator had probably never thought at all, 
The language used by this Board in the case of Yadao v; Namdeo 
(sutra) (1) already cited is much in point. There was here no direc- 
tion'either explicitly made or clearly intended to limit tho discretion 
of the widow in such a case as in fact occurred.: 


(1) (1921) L. R. 48 1. A, 513! 26 C. W. N. 393. 


Vou. LXIV.] ' PRIVY COUNCIL. 

For these reasons the:decision appealed from is in the opinion of 
their Lordships unimpeachable and they will humbly advise His 
Majesty that tbis appeal should be dismissed with costs. 


` Francis & Harker: Solicitors for the Appellant. 
T, L. Wilson & Co.: Solicitors for the Respondents, 


S. P. K, ' Appeal dismissed, 


Present: Lord Thankerton, Sir Shadi Lal and 
Sir George Rankin. 


MAHARANA SHRI DOLATSINGH]I JASWANT- 
SINGHJI THAKORE SAHEB OF LIMBDI 


v. 


KHACHAR MANSUR RUKHAD AND OTHERS. 


- [Ow ArePzat rROM THE HiGH COURT Or JuDICATURE 
* — AT Bompay.] 


Practice-—~—Foinder of parties— Necessary. parties —Proper parties—Govern- 
ment—Agreement between plaintiff and — Government — Validity of— 
Dispute between plaintif and defendant independent of —" Talukdar” — 
Definition“ Who holds land directly from Government "—Gujarat 
Talukdars Act, (Bombay Act WI of 1888, as amended by Bombay Act IT 
of 1905), Section 2(1) (a)—Indian Evidence Act, (1 of 1872), Sections 17, 
18 and 3r. 


The plaintiff, the ruler of Limbdi ‘State, sued defendants, who are the 
mulgametis and landholders in 18 villages in British India, for a declaration 
that he, and not the defendants, is entitled to be registered as talukdar under 
the Gujarat Talukdars Act. The Subordinate Judge granted the plaintiff the 
declaration asked for, but on appeal, the High Court set aside the decree of 
the Subordinate Judge and remanded the suit to allow the. plaintiff an opportunity 
of joining the Government as a party to the claim, by reason of an agreement 
dated the rath August, 1922, entered into between the plaintiff and the Govern- 
mént, which the defendants claimed, contained an admission by the p'aintiff of 
the defendants’ status as talukdars under the Act. There was no evidence 
that the Government acted as agent of the defendants in making the agreement, 
nor did the defendants maintain that any contractual right was,conlerred oa 
them by the agreement. The High Court-held that the agreement on its con- 
struction contained a clear admission of the defendants’ status under the Act, 
and treated it as a bar to the action and found it unnecessary to deal with the 
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case on the merits, on which the Subordinate Judge had found against the 
defendants, holding that the mulgametis did not hold direct from Government 
as decided by the High Court in Sir Dolatsinghfi v. Oghad, Vira (1). On 
appeal to the Judicial Committee of the Privy Council : . 


Held, the Government are not a necessary nor a proper party to the question 
in dispute between the plaintiff and the defendants, as that question is 
independent of the validity or invalidity of the agreement entered into between 
the plaintiff and the Government, which confers no contractual right on the 
defendants and was not entered into by the Government as agents of the 
defendants, 


The agreement is admissible as evidence, in terms of Sections 17, 18 and 31 of 
the Indían Evidence Act. 


The High Court were not entitled to treat the agreement as a bar to the 
action, but were bound to consider it, along with the other evidence, on . 
the merits. 


The statement in the agreement does not amount to an admission by the 
plaintiff of the status of the defendants as talukdars under the Act; admissions 
are not conclusive proof of the matters admitted, and in order to afford evidence 
on the merits the admission sought to be taken must be clear. 


On the evidence, the plaintiff alone is the person who could be held to be 
the proprietor of the villages in suit as talukdar, and the defendants do not 
hold their lands directly from Government within the meaning of Section 2(1) (a) 
of the Gujarat Talukdars Act. ! z 

Privy Council Appeal No. 6o of 1935 against a decree, dated 
the gth October, 1931 of the High Court of Judicature at Bombay, 
(Baker and Nanavati, JJ.), setting aside a decree, dated the 23rd 
April, 1928 of the Court of the First Class Subordinate Judge of ` 
Ahmedabad. By an orderin Council dated the roth November, 
1933, special leave to appeal to His Majesty in'Council was grant- 
ed in cach of r8 cases and they were also ordered to be consoli- 
dated thereby. ; 


The facts are stated fully in the judgment of their Lordships. 


Leslie De Gruyther, K. C. and J. M. Parikh forthe Appel- 
lant: The Secretary of State for India in Council is not a 
necessary party. The High Court erred in allowing the defendants 
to raise for the first time in that Court the plea of non-joinder of 
the Secretary of State for India in Council. Having regard to the 
provisions of Order r Rules 9 and 13 of the Code of Civil Proce- 
dure the High Court ought to have dealt with the matter in contro- 
versy 80 far as regarda the rights and interests of the parties actually 
before it. The agreement dated 22nd August, 1922 cannot be con- 
sidered by the Settlement Officer in determining the position and 


(1) (1923) 25 Bom, L. R. 726, 
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rights of the parties to the *present appeal The jurisdiction and 
powers of the Settlement” Officer are defined and limited by the 
provisions of the Gujarat Talukdars Act and cannot be altered or 


from bringing these suits, The suits are not barred or bad by 
reason of the provisions of Order 2 Rule 1 of the Civil Procedure 
Code. With regard to the questions raised in connection with the 
agreement between the plaintiff and the Government the findings 
of the Subordinate Judge thereon are right. The Subordinate 
Judge has admittedly beld that the defendants are not talukdars 
within the meaning of the Act, The view taken in the Salangpur 
case that the plaintiff isthe only person wbo has paid revenue 
to the Government and the defendants are not talukdars within the 
Act is the right view. That decision is directly in favour of 
the plaintiff. In this suit there cannot be an objection on the 
ground of ron-joinder of the Government because the Government 
cannot be made a party by reason of the provisions of Section 8(1) 
ofthe Gujarat Talukdars Act. The question of the ownership of 
the villages in suit does not affect the Government, and is a question 
which concerns only the parties to this suit, The Government is 
not a necessary party. to a dispute regarding the rights of the 
plaintiff and the defendants, 'The defendants do not hold lands 
directly from the Government and the High Court should have 
dismissed the appeal. Referred to Durga Prasad Singh v. Braja- 
nath Bose (1) ~ : 

JM. H. Rashid and S. P. Khambatta for the Respondents: 
The decision in the Salgngpur case did not go as far as 
to hold the mulgametis were in direct relationship with the Govern- 
ment. (Asked for special leave to cross-appeal on the merits : 
Their Lordships granted specialleave to deal with the case on its 
merits, subject to a petition being formally presented). On the 


.question regarding the Government being a necessary party, the 


plaintif's claim of * independent ownership " of the villages can be 
decided only in the presence of the party most concerned, namely, 


, the Government, by reason of the admissions contained in the 


agreement entered into between the plaintiff and the Government. 
Clause 1(b) is an admission that the defendants are talukdars 
within the Gujarat Talukdars Act so far asthe villages in suit are 


. concerned, The High Court has inherent jurisdiction te join any 


> party it thinks fit : Section 1 51 of the Civil Procedure Code. 


S. P. Khambatta for the Respondents, (on the question of the 


(1) (1911) L. R, 39 L. A. 133 (140) ; L L, R. 59 Calc. 696 (702) ; 1$ C. L. J. 
461 (465). 
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non-joinder of the Government): ‘The relief sought negatives in 
substance the admission in Clause 1(b) of the agreement. The 
question raised by thess appeals is a question of procédure, whether 
the Government can and ought to be added as defendant to pro- 
ceedings in which the appellants are plaintiffs and the respondents 
are defendants ; and although the merits of these suits are in no way 
involved in the determination of this point the contention raised 
in the suits questions the agreement between the plaintiff and the 
Government. The declaration sought by the plaintiff prima facie 
impeaches that agreement, because it is a declaration the substance 
of which is that Clause 1(b) of the agreement is null and void. The 
Court cannot go into the merits of the agreement nor determine its 
true and proper construction in this suit to which the Government 
is nota party. The rights existing in the Government subsequent 
upon this agreement are affected if the declaration sought by the e 
the plaintiff is made, therefore the Government is not a necessary 
party: Zsquimalt and Nanaimo Raitway Company v. Charles 
Wilson (1). 

Leslie De Gruyther, K, C, was not called upon to reply on this 
question and the respondents were called upon on the cross-appeal 
on the merits. 2 

M. H. Rashid: Once a mulgameti, he holds direct from the 
Government and therefore he holds direct from the Government. 
A mulgameti must hold direct from Government. Even if the 
Government is not a necessary party defendants are entitled to 


‘found on the agreement as an admission, It has been held in 


the Salangpur case that the lands én suit have been given by 
defendants to plaintiff, and the plaintiff is the agent of the defen- 
dants. The point is that the defendants still retain their right of 
proprietorship of the lands in suit and it is not a fresh acquisition. 
They have always held land direct from the Government. 

S. P. Khambatta; Even if the agreement is less than a con- 
tractual obligation, and is merely a declaration by the plaintiff it is 
a relevant admission receivable in evidence against bim.  Plaintiff's 
prayer that “ Defendants are not talukdars? and plaintiff's admis- 


: Sion that defendants “shall be considered” as Talukdars, both, 


deal with the question of defendants’ status under the Act, and 
the admission in the agreement that defendants “shall be? con- 
sidered does not necessarily import that the mulgametis “are not ue 
talukdars within the Act, but by reason of the agreement “ shall be" 


80 considered. 
(1) [1920] A. C. 358. 
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. Their Lordships’ judgment was delivered by 

Lord Thankerton : The appellant in these eighteen con- 
solidated appedls is the ruler of Limbdi State in Kathiawar. The 
respondents arg ‘the mulgametis and landholders in 18 villages 
of the Kbadol Barwala Taluka in Dhanduka. in British India, 
each of the appeals relating to one of the villages. The appellant, 
as plaintiff in the suits, in substance asks for a declaration 
that he, and not the defendants, is entitled to be registered 
as talukdar under. the Gujarat Talukdars’ Act (Bombay, Act VI 
of 1888) as amended by Act II of 1905. 

On the 23rd April, 1928, the Subordinate Judge at Ahmedabad 

granted the appellant in each suit the declaration asked for, On 
appeal, the High Court of Judicature at Bombay, by an order 
in each suit dated the gth October, 1931, set aside the decrees 
, of the Subordinate Judge and remanded the suits to allow the 
appellant an opportunity of joining the Government as a party 
to the claim as regards an agreement dated the r2th August, 
1922, and his absolute ownership of the villages in question 
within six months, failing which the suits would be dismissed. 
The. present appeals -are taken against these orders, and, in 
course of the hearing before the Board, the respondents asked 
for and obtained ,special leave to cross-appeal, in order to 
enable the case to be heard and decided on the merits, in the 
event of their Lordships setting aside the orders of the High 
Court. ] ' 
By section 2 (f) (a) of the Gujarat Talukdars' Act of 1888, 
as amended in 19o5, "talukdar" is defined as including “a 
thakur, ‘mehwassi, kasbati "and naik and a mulgameti who 
holds land directly from Government.” The respondents claim 
to be mulgametis who hold lands directly from Government 
under the last part of the definition, which was included for 
the first time by the amending Act of rgos. The appellant admits 
that they are mulgametis, but disputes that they hold lands direct 
from Government. 


After the Act of 1905, the mulgametis claimed to be recor- 
ded as talukdars in place of the Thakore of Limbdi, and die 
putes arose, which first came to a head as regards the village 
Salangpur, which is aleo one of the villages in Khadol Barwala 
Taluka and of which the Tbakore held a two-thirds share, in a 
suit instituted by the Thakore in rgr4 in the Court of the District 
Judge of Ahmedabad (No. 3:0f 1914), who decided in favour 
of the defendants, and dismissed the suit on the 23rd March, 


° . 
45 

P.C 

1936. 

ed 


Maharana Shri Do- 
latsinghji Jaswant! 
singhji, Thakore 
Saheb of Limbdi 


v. 
Khachar Mansur 
Rukhad, 





Mareh, 3. 


36 
P.C. 
1936. 
uu 
Maharana Shri Do- 
latsinghji Jaswant- 
singhji, Thakore 
Saheb of Limbdi 


v. 
Khachar Mansur 
"Rukhad. 


Lord Thankerton. 





tuk CALCUTTA LAW JOURNAL. ` (Von. LXIV. 


1916. The Thakore appealed and oh the rth October, 1922, 
the High Court reversed this decision, and held that the 
mulgametis did not hold direct from Government and that the 
Thakore was entitled to be recorded as talukdar as regards his 
share of the village [Sir Dolatsingji v. Oghad Vira (1)] 

Meanwhile, a few months ‘prior to the decision of'the High 
Court in the Safangpur suit, two material events had occurred. 
On the 7th July, 1922, the Talukdari Settlement Officer had 
issued instruction to the Assistant Survey Settlement Officer to 
enter the mulgametis as talukdars, except where they had sold 
the right of ownership to the Thakore before the rst June, 
1921, and directed that transactions respecting the transfers 
of rights in chouth were ‘to be regarded as not subject 
to the Gujarat Talukdars’ Act. The other event was the 
making of an agreement ‘between the Thakore and the Govern- 
ment dated the 8th and 12th August, r922, which is in the 
following terms :— 

"With a view to ensure the compilation without dispute, 
of the Settlement Registers in the Limdi-Barvala villages 
enumerated in paragraph 3 below of the Dhandhuka Taluka 
and to obviate all sources of litigation between the parties 
interested regarding the status of the classefof persons claiming 
to be ‘Mulgametis’ the following terms are agreed as between the 
Thakore Saheb of Limbdi on the one part and Government on the 
other part :— f 

"(r) The Thakore Saheb agrees :— 3 

"(a) That the kathis or the Gjrasias hcelding Jiwai lands 


v 


- shall be entered as 'Mulgametis in the Settlement Registers 


with reference to such holdings except in those cases where 
a final decision to the contrary has been passed by a court 
of law and has been in force up to rst June, rgar, in which 
case the entry shall be made in accordance with that decision ; 

"(A) That the said ' Mulgametis’ shall be considered as 
‘Talukdars’ for the purposes of the Gujarat Talukdars’ Act so 
far as the Jiwai lands but not the chouth are concerned with effect 
from the 1st of Tune, 1921. 

“ (2) Government on their part agree— 

(a) That the Chouth shall not be regarded by Government 
as forming any part of a ' Talukdar's estate’ for the purposes 
of Act VI of 1888 and that no action either direct or indirect 
shall be taken by the Talukdari Settlement Officer or any other 


(1) (1923) 25 Bom, L, R. 726. 
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officer of Government in connection with the mortgage alienation 
or other form cf transfer of chouth .on the ground that it forms 
‘part of such * Takukdar's estate ’; 

“(6) That in any subsequent legislation or amendment of 
the Gujarat Talukdars’ Act the Chouth will be definitely excluded 
from the definition of * Talukdar's estate’ and from the operation 
-Of any clauses forbidding mortgage alienation or other form of 
transfer ; ; 

* (c) That the ‘ Mulgametis’ shall be regarded as * Talukdars’ 
so far as their Jiwai lands are concerned with effect from 1st June, 
-1921, and that no action either direct or indirect hereafter be 
taken by the Talukdari Settlement Officer or any Government 
Officer either under the Gujarat Talukdars! Act or the Land 
Revenue Code or as a manager of a Mulgameti estate with a view 
* to declaring invalid mortgages alienations or other forms of transfer 
of Jiwai lands made previous to the date aforesaid merely on the 
-ground that such transfers are in contravention of Section 3r of 
-the Gujarat Talukdars’ Act, 1888, f 

*(d) That this agreement shall not be held by Government to 
-affect the present legal rights of the parties Zn£er se otherwise than 
as is provided by this agreement or to derogate from the present 
legal rights which. either the Thakore Saheb or the Mulgametis 
possess in the said villages ; 

"(e) That the said Jiwai lands shall be regarded as included 
within the villages on account of which fixed (Udhad) Jama and 
Local Fund are now paid to Government. 

“(3) The villages to which this agreement applied are as 
follows :— : 

. 1. Khurol. . IL Koondal, ar, Ulao. 


.2. Khambra. 12: Goonda, 22, ' Panvee, 
3. Godavata. 13. Chunarwa, 23. Kaprialeey 
4. Chacharia. 14. Jalila. . 24. Wadhela, 
5. Dhadodar 15. Panchtulaore. as. Wavdee, Nanee. 
6. Burwala. ` 16. Barejra.. . 26. Bela. 
7T. Mungulpur — :7. Rojid. ` aqe Pipal 
8, Rephra 18. Rampura. 28. Akru, 
.'9. Wuhia, 19. Wajulka. . 29, Ranpuri." 
10. Surwal. 20, Soondrians. 


The decision of the High Court, which is now under appeal, 
‘is based on the existence of this agreement, and it is therefore 
necessary to define its exact bearing on the present litigation. 
‘As both the learned Judges inthe High Court stated, the -respon- 
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dents—apart from the assertion that the Government were their 
agents in making the agreement, of which there is no evidence, 
and which the respondents no longer maintain—do not maintain 
that any contractual right is conferred on them by ‘the agreement ; 
they claim that the agreement contains an admission by the appel- 
lant of their status as Talukdars under the Act, which is admissible 
as evidence, in terms of Sections r7, 18 and 3r of the Indian 
Evidence Act. 

Their Lordships are unable to hold that the Government are 
either a necessary or a proper party to this question, which is 
independent of the validity or invalidity of the agreement. There 
can be no question of estoppel and the respondents did not 
so maintain As between the appellant and the respondents, it 
will be necessary to consider whether the statement in the agree- 
ment amounts to the admission claimed, and, if so, to consider its* 
evidential value along with the other evidence, as Section 3: 
expressly provides that admissions are not conclusive proof of 
the matters admitted. The learned Judges, even on their construc- 
tion of the agreement as containing a clear admission of the 
respendents’ status under the Act, were not entitled to treat it as 
a bar to the action, but were bound to consider it along with the 
other evidence on the merits, wbich they had found it unnecessary 
to go into. 

Their Lordships are therefore of opinion that the orders of 
the High Court should be'set aside, and, the respondents having 
obtained special leave, it remains to deal with the case on the 
merits, The Subordinate Judge ffund against the respondents 
on the evidence, and came to the same conclusion as had the 
High Court in the Sa/angpur case, and he decided in favour 
of the appellant ; as stated above, the High Court did not deal 
with the case on the merits, 

It wil be convenient to deal first with the question of the 
admission alleged to be contained in the agreement of 1923. In 
their Lordships’ opinion, the agreement does not contain any 
such admission, but the language used rather suggests the contrary. 
The change of language from clause (a), where the Thakore 
agrees that the kathis or the Girasias holding jiwai lands: “‘shall 
be entered ” as mulgametia in the settlement registers, to clause 
(3), where he agrees that the mulgametis shall be “ considered ” 
as talukdars for the purposes of the Act, would more naturally 
import that, although the mulgametis were not talukdars within 
the meaning of the Act, and would not be entered as such, yet, 


Vor, LXIV.] . PRIVY COUNCIL, 


in any question between the Thakore and the Government, the 
.Thakore agreed that the mulgametis should be deemed to be 
talukdars, as, e.g., alienations by a mulgameti to the Thakore were 
to be deemed to require the sanction of Government. Other 
parts of the agreement appear to confirm this view, but, in any 
event, it is enough to say that the admission sought to be taken 
must be clear and that there is no such clear admission in the 
agreement, which accordingly affords no evidence on the merits. 

Both parties accept the definition of a mulgameti given by A. 
B. Marten C. J. in the Sa/angpur case ; viga, “One who is descended 
from à former ruler and owner of the village and still retains by 
regrant or otherwise some portion of the lands or interests therein 
of such former ruler and owner, but not necessarily any of his 
governing rights.” "The respondents maintained further that it 
follows, as a matter of necessary implication, that a mulgameti 
holds direct from the Government. 

The Subordinate Judge has reviewed the evidence in the pre- 
sent case in detail and the respondents were unable to suggest 
any serious criticism of his summary of the facts, Their Lordships 
therefore find it unnecessary to recapitulate the evidence in detail. 
It appears to be certain that at some time prior to 1802—probably 
adout 1777 or 1781—the mulgametis had surrendered the lordship 
of the villages to the Thakore in perpetuity in exchange for his 
protection, and at the same time retained or were regranted the 
.jiwai lands ‘ard the chouth, the Thakore paying all tribute or 
jama in respect of the whole lands in the villages, and recovering 
none of it from the mulgametis, The chouth is a share, usually 
one-fourth, of the income of the lands in the village other than 
the jiwai lands, payable by the Thakore to the mulgametis. There 
is no evidence of a lease in writing, as stated in the written state- 
ment. When the British became the paramount power in this 
part of the country in 1802, they found the Thakore cf Limbdi 
in possession of the villages of Dhanduka Taluka, and they recog- 
niz:d his possession, and entered into a settlement with him alone 
so far as payment of revenue orjama was concerned. This settle- 
ment was made by Colonel Walker on behalf of the Government 
with the Thakore in 1807; and was for payment in perpetuity of 
.& fixed lump sum as jama or revenue in respect of the Dhanduka 
Taluka. The natural inference from this very material fact is 
that the Thakore alone held direct from the Goverriment, and 
that the mulgametis did not so hold. There is no evidence of 
earlier date to support a contrary view, and the subsequent evidence 
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bearing on the matter, which is reviewed by the Subordinate Judge, 
confirms the inference from the settlement of 1807:, Any ques- 
tion as to alteration of the fixed juna was settléd between the 
Government and the Thakore, the attempts by the Government 
to impose a separate jama on the mulgametis’ lands was rejected by < 
the Court, and a number of litigations during this subsequent period 
down to the Sa/anggur case between the Thakore and mulgametis 
in particular villages confirm the view that the villages belonged 
to the Thakore, Except in the case of the Government's abortive 
attempts to assess them separately, there is no evidence of direct 
contact between the Government and the mulgametis. It should 
be remembered that, although the Thakore is not entitled to be 
reimbursed by the mulgametis for any share of the fixed jama paid 
by him to Government, the mulgametis’ lands are not revenue-free, 
and the Government would have the right of recourse against them, 
on any default by the Thakore, -It must also be noted that under 
section 24 (1) the registered talukdar is primarily responsible 
to the Government for the jama of his village, and, if there are 
sharers, all the co-sharers shall be jointly and severally responsible 
therefor. The case of the respondents is that they have no 
liability to Government. 

Their Lordships agree with the conclusion ‘of the Subordinate 
Judge on the evidence that the appellant alone is the person who 
could be held to be the proprietor of the villages as talukdar, 
and that the respondents dé not hold their lands directly from 
Government. Their Lordships are therefore of opinion that the 
cross-appeal on the merits must fail, anti that the decision of the 
Subordinate Judge ought to be restored. 

Accordingly, their Lordships will humbly advise His Majesty 
that the appeal should be allowed, and that the orders of the 
High Court should be set aside and the decrees of the Subordinate 


4 
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: Judge should be restored, the cross-appeal being dismissed. The 


appellant the Thakore Saheb to bavethe costs of the Rip and 
cross-appeal and his costs in the High Court. 


T. L. Wilson & Co. : 
| Nehra & Co. : 


Solicitors for the Appellant. 
Solicitors for the Respondents. 
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Appeal allowed : 
Cross-appeal dismissed, 
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APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
N. G. A. Edgley. 


SATIS CHANDRA BASU AND OTHERS 
9. 


HARENDRA KUMAR GHOSH anp OTHERS * 


Indian Registration Act, (HI of 1877), Section 32-—Person executing the 
document, meaning of—Son presenting the document, on behalf of 
mother and no authority forihcoming-—Document executed fifty years 
ago—Registration of such document, if invalid. 


Where the contention was that there was no Intention to demise certain shares 
in some properties lying within the local limits of the jurisdiction of the 
registering officer where the document was registered and they were so included 
in the document simply for the purpose of getting the document registered at 
that station and that consequently the registration was void as the properties 
really intended to be demised by the document was situated wholly ina different 
district : 

Held that the question of intention is primarily a question of fact and could 
not be gone into in second appeal. 

The words '' persons executing the «document " in Section 32 of Act Il of 
1877 (Registration Act) are capable of two constructions, They may mean 
“ persons actually signing the document" by their own hands or persons 
executing the document by the hand of another duly authorised to sign on their 
behalf : 

Puran Chand Nakata v. Monmatha Nath Mukerji (1); Mohammed Emas 
v. Birj Lall (a) and Sitaram Taxmanrao Kadam v. Dharmasukhram (3) 
referred to, 

In a lease the name of the lessor, an old lady of 90 years, was signed by the 
pen of her son on the basis of an am-muktearnama and the lease was 
executed and registered about 50 years ago. The son presented the document 
for registration before the registering officer and admitted the execution of the 
document and on that admission the document was registered ; there was nothing 
fo show that the son practised any fraud on the mother though the am.muktear 
nama was not forthcoming and the extract of the document, which was produced, 
did not specifically mentlon the power to present the document for registration : 


* Appeal from Appellate Decree No. 1872 of 1932, against the decree of 
T. N. Basu, Esq, Additional District Judge, and Court of Bakargunj, dated the 
3rd April 1937, modifying that of Babu Abinash Chandra Ghose ‘ Hazra, 
Subordinate Judge, 2nd Court, Barisal, dated the 29th Juns, 1932. 


(1) (1927) L. R. 55 1. A. 81. 
(2) (1877) L.R. 4 I. A. 166 ; I. L, R, 1 All, 465. 
(3) (1027) I. L. R. $1 Bom. 971. ` 
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Held that the son who signed the name of tha lessor on the lease is not the 
person executing the document as contemplated in Section 32 of Act UI of 1877. 


But when in view of these facts and circumstances the final Court of fact found. 


that the son had authority on the basis of the power of attorney not only 
to execute the document and to admit ifs execution before the registering officer 
but had the power to present the document for registration, it could not be 
said in second appeal that the son had no such authority to present the document 
for registration and the registration of the document was invalid. 

Appeal by the Plaintiffs, 

Suit for recovery of arrears of rent. 


The material facts appear from the judgment. 


Mr. Atul Chandra Gupta and Mr. Prafula Kumar Roy for the — 


Appellants. 
Dr. Sarat Chandra Basak, Messrs. Rajendra Chandra Guha 
and Surajit Chandra Lahiri for the Respondents, 


The judgment of the Court was as follows: 


This appeal arises out of a suit for recovery of arreara of rent. 
Plaintiffs claimed rent at the rate of Rs. 3 per Kani on the basia of 
a lease of the year 1264 B. S. in respect of their 5 annas 3 gundas 
1 kara and 1 krant share of the land demised. The defence of 
the tenants is that the plaintiffs are entitled to get rent at the rate of 
Rs. 2 per Kani. | 

The trial Judge overruled the defence and passed a decree for 
arrears of rent at the rate claimed by the plaintiffs. The defen- 
dants appealed to the lower appellate Court. The learned Addi- 
tional District Judge has allowed the appeal in part. He has 
affirmed the rate decreed by the trial Judge in respect of r anna 
share but in respect of the remaining share he has reduced the rate 
to Rs. 2, Hence this second appeal by the plaintifs The 
defendants have also filed cross-objections. l 

Mr. Gupta appearing on behalf of tbe plaintifs appellants 


has raised two points in this appeal. The first contention is , 


that the learned Additional District Judge was wrong in reduc- 
ing the rate of rent on the basis of the two subsequent leases 
of the years 1289 and 1290 B. S. inasmuch as these documents 
were not registered in accordance with the provisions of. the 
Indian Registration Act and aré therefore inadmissible in evi- 
dence, His argument is that though there was no intention to 
demise certain shares in some properties lying within the local 
limits of the jurisdiction of the “Registering Officer at Dacca 
where these documents were registered, these lands were in- 
cluded in the two documents simply for the purpose of getting 


i 
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the documents registered at the Dacca Registration Office and 
consequently the registration was void as the properties really 
intended to be demised by the two leases were situated wholly 
' in the district of Bakargunj. The question about the inten- 
tion is primarily a question of fact and it appears from the 
judgment of the lower appellate Court that the lessees being 
men of the Dacca district really took settlement of these pro- 
perties in the Dacca. district along with the lands in the district 
of Bakargunj This contention therefore is overruled. 

The second point raised by Mr. Gupta is that registration 
of the lease of the year 1:289 B.S. (Ex. Ba) is invalid in- 
asmuch as it was presented for registration by & person who 
had no power to do so. It appears that the name of the lessor 
who granted the lease was sipned on these documents by the 

* pen. of her son on tbe basis of an ammuktearnama. It further 
appears that the son presented the document for registration 
before the Registering Officer and admitted the execution of 
` the document and on that admission ihe document was regis- 
tered. The question is whether the presentation of this docu- 
ment for registration by the son was a valid presentation By 
section 32 of Act IH of 1877 a person executing a document 
or the agent of any person is entitled to present the docu- 
ment for registration. The words "persons executing the docu- 
ment" are capable of two constructions, They may mean 
“persons actually signing the document” by their own hands 
' or persons executing the document by the hand of another duly 
authorised to sign on their behalf. In the case of Mohammed 
Ewas v. Birj Lall (x) Sir Montague E, Smith while cons 
truing the provisions of section 34 of the Registration Act 
of 187r made the following observations :-——“There the persons 
described are the persons executing the document ;—not those who 
on the face of the deed are parties to it, or by whom it 
purports to have been executed, but those who have actually 
executed it". There has been a divergence of judicial opi- 
nion in the Courts in India as to the precise effect of this 
passage. In some cases although tbese observations have been 
taken as obiter nevertheless they have been taken to imply 
that the words “Persons executing the document” in the Act 
mean “persons who actually execute. the document by their 
own hands” and do not include the principal who only 
executes by means of an agent, Inthe case of Monmotho Nath 


(1) (1877) L. R, 4 I. A. 166; I, L. R, 1 All. 465 (470). 
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Mukerji v. Furan Chand Nahatta (x) decided by this Court it 
was however observed that the above observations of the Judicial 
Committee must be confined to the facts of that particular case 
and that the only question in that case was whether a partial 
registration of a document was valid. In this case it was held 
that the ordinary meaning of * executing a document" is 
signing a document as a consenting party thereto and that 
in case of Bakalam signature the person whose name is 
put with his authority in evidence of his assent to a document 
is executant within the meaning of Section 35. When this case 
went up in appeal to their Lordships of the Judicial Committee 
[ Puran Chand Nahatta v. Monmotha Nath Mukerji (2)] Lord 
Sumner in affirming the judgment of this Court observed as 
follows :—“ The appellant contends that in these words (‘the 
persons executing the doctiment ?) executing means and means only 
‘actually signing’. Their Lordships cannot accept this. A docu- 
ment is executed, when those who take benefits and obligations 
under it have put or have caused to be put their names to it. 
Personal signature is not required, and another person, duly 
authorised, may, by writing the name of the party executing, 
bring about his valid execution, and put bim ander the obligations 


' involved. Hence the words ‘person executing’ in the Act | 


cannot be read merely as ‘person signing’, They mean some- 
thing more, namely the person, who by a valid execution enters 
into obligation under the instrument.” The decision of the Full 
Bench of the Bombay High Court in the case of Siaram Laxman- 
rao Kadom v. Dharmasukhvam (3) was given before the decision 
of the Judicial Committee in Puran Chand’s case (2). Under these 
circumstances we are of opinion that the son who signed the name 
of the lessor on the lease is not the person executing the document. 
Now after the execution of the document the son presented it 
for registration, He admitted the execution of the document on 
the basis of a power of attorney which is noted by the registering 
officer in his endorsement on the document itself. The learned 
Additional District Judge on a consideration of the facts and 
circumstances disclosed in the evidence in tbis case has drawn 
the presumption that the son had authority not only to execute 
the document and to admitits execution before the registering 
officer on the basis of the power of attorney but he had.the power 

() (1925) 89 C. W. N. 539. 

(2) (1922) L. R. 55 I. A 817; 47 C. L. J. 396 (402). 

(3) (1927) 1. L. R. 51 Bom. 971. : 
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also on'the, basis of thaf power of attorney to present it to the 
registering officer for the purpose of registration, It appears that 1936. 
the lessor was very old, about go years of age, at the time of the uu, Chandra Basu 
execution of this document. She had already executed a Will 
Harenda Kumar! 
appointing the sonas her executor. There is nothing to show Ghosh 
that the son practised any fraud on the mother. It is true that A 
the Ammuktearnama by which the son was appointed agent is 
not forthcoming and the extract of this document which has been 
exhibited in this case does not specifically mention the power to 
present the document for registration. The extract however 
is not exhaustive. The deed was' executed and registered about 
50 years ago. In view of these facts and the circumstances, as the 
final Court of fact has held that the son had authority on the 
basis of the power of attorney all the terms of which cannot 
be proved now to present the document for registration we are 
not prepared to say that the son had no such authority to present 
the document for registration and the registration of the document 
was invalid. 


Civit. 


The two contentions raised by .Mr. Gupta on behalf of the 
appellants therefore fail, The appeal is accordingly dismissed. 
The cross-objections filed by the respondents were not pressed 
and are therefore dismissed, There will be no order for costs 
either in the appeal or in the cross-objectisns. 


H. K B Atfeal and Cross-2bjection 
dismissed, 
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PRIVY COUNCIL, 


PRESENT: Lord Atkin, Lord Maugham and Sir Sidney Rowlatt. 


ANDRE PAUL TERENCE AMBARD 
v. 


THE ATTORNEY-GENERAL OF TRINIDAD AND 
TOBAGO. 


[Ow APPEAL FROM THE SUPREME COURT OF TRINIDAD 
AND TosAco.] 


Privy Council — Practice Appeal— Competency of— From Court of Record — 
Inflicting penali y — For contempt of Couri-— Docirine of—As applied to public 
criticism-—Fublication of commants on administration of justice by Tudges— e 
Criticism ill founded —I mputing improper motive— Malice— Untruth—Liberty 
of the press —Liberty of the public. 

Interference with the administration of justice whether they be inferences’ 
in particular civil or criminal cases or take the form of attempts to depreciate 
theauthority of the Courts themselves when they amount to contempt of 
Court are quasi-criminal acts, and orders punishing them should, generally 
speaking. be treated as orders in criminal cases ; leave toappeal against them 
can be granted onthe well-known principles on which leave to appeal in cri- 
minal cases is given, 

No wrong is committed by any member of the public or by the. press 
in exercising the ordinary right of criticising in good faith in private or pub- 
lic the public act done in the seat of justice, whether the authority and 
position of an individual judge or the due administration of justice is con- 


cerned. bd 


Where a newspaper published an article commenting on the inequality of 
sentences using for the occasion two sentences at the local sessions in charges of 
intent to murder, and the article expressly disclaimed any suggestion that one of 
the particular Judges was habitually severe than habitually lenient : 

Held: (1) In considering whether thearticle is a contempt of Court, it is 
necessary to consider the whole article. i 


(2) Itis not necessary. to discuss whether the criticism contained in the 
article is well founded. 


(3) To justify the finding, either that the article was written with the direct 
object of bringing the administratlon of justice into disrepute, or tbat the 
article could have such effect, there must be evidence in the article itself, or 
facts placed before the Court, upon which the Court can find that the publisher 
has exceeded the ordinary right of criticism or that he has acted with untruth 
or malice. 


(4) Judges and Courts are alike open to criticism, and if reasonable argument 
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or expostulation is offered against any judicial act as contrary to law or the 
public good, no Court could or would treat that as contempt of Court. 
The Queen v. Gray (1), per Lord Russel of Killowen L. C. J., apptied. 
(5) In applying thelaw so laid down, local conditions must not be lost 
sight of, 
McLeod v. St. Aubyn (2°, applied. 
On a preliminary objection raised by the respondent as to the competency of 
the appeal i 
Held : It is competent to the Privy Council to give leave to appeal, and to 
entertain appeals, against orders ot the Courts overseas imposing penalties for 
contempt of Court. 
Rainy v. Justices of Sierra Leone (3) dissented from. 
McDermott v. Chief Fustice of British Guiana (4) considered. 
Surendra Nath Banerji v. Chief Justice of Bengal (5) referred to. 
McLeod v. St. Aubyn (2) applied and approved of. 
Privy Council Appeal No. 46 of 1935. 
The facts appear from the judgments of their Lordships. 
EF. P. M. Schiller K, C. and Kenelm Preedy for the Appellant. 


Edward W. Cave K. C. and Richard 4. Willes for the 
Respondent, ' 


Their Lordships’ judgment was delivered by 


Lord Atkin: This is an appeal by special leave from an order 
of the Supreme Court of Trinidad and Tobago ordering the 
appellant to pay a fine of £25 or in default to be imprisoned for one 
month for contempt of Court, and further ordering him to pay 
the costs of the proceedings fs between solicitor and client. 

The first question that arisesis whether as contended by the 
respondent the Privy Council is incompetent to entertain an appeal 
from an order of a Court of Record inflicting a penalty for contempt 
of Court. The decisions on the point are conflicting. In Rainy 
v. Justices of Sierra Leone (3), a Board consisting of Lord Cranworth, 

Knight Bruce L. J., Dr. Lushington and Sir Edward Ryan 
undoubtedly decided that no such appeal lay. Lord Cranworth, in 
giving the judgment of the Board, after pointing out that in this 
country every Court of Record is the sole and exclusive judge of 
what amounts to a contempt of Court proceeded :— 

(1) [1900] L, R. a Q. B. 40. 

(2) [1899] A. C. 549. 

(3) (1852) 8 Moo, P. C. 47. 

(4) (1868) L. R. 2 P. C, 341. 

(5) (1883) L. R. 10 I. A. 171; L L, R. 10 Calc. 106. 
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me * We are of opinion, that it is a Court of Record, and that the 
1956. law must be considered the same there as in this country ; and, 
therefore, that the ord de by the Court in the exercise of its 

Andre Paul Terence therefore, that the orders made by the Court in the exercise 
Ambard discretion, imposing these fines for contempts, aré conclusive, and 


The Attorney-Gener- cannot be questioned by another Court ; and we do not consider 
al of pera and that there is any remedy by petition to the Jucicial Committee to 
BEN review the propriety of such orders. ” 

Lota Alkis The argument, with respect, is not convincing, for it would seem 
to apply equally to all decisions in criminal cases which at that time 
in both this country and the colony were conclusive and could not 
be questioned by any Court. In McDermott v. Chief Justice of 
British Guiana (1) leave to appeal from a committal for contempt 
had been given “without prejudice to the competency of Ier 
Majesty to entertain an appeal", At the hearing the Board, con- 
sisting of Lord Chelmsford, Wood L. J., Sir James Colvile and Sir E. 
Vaughan Williams, treated the hearing asa motion to revoke the 
leave. An incidental question was whether the Court that imposed 
the penalty was a Court of Record and in giving the judgment 
of the Board Lord Chelmsford said that the applicant had to show 
either that the Court was not a Court of Record or that if it was yet 
there was something in the order which rendered it improper and 
therefore the subject of appeal, He proceeded to say :-- 

“Nota single case is to be found, where there has been a 
committal by one of the Colonial Courts for contempt, where it 
appeared clearly upon the face of the Order that the party had 
committed a contempt, that he had been duly summoned, and that 
the punishment awarded for the contempt was an appropriate one, 
in which this Committee has ever entertained an appeal against an 
Order of this description. ” ' 

It would appear to their Lordships that the grounds of decision 
assume that jurisdiction exists at any rate in cases where it does not 
appear on the face of the order that the party had committed a 
contempt, etc. Whether this means that if the order merely recited 
that a contempt had been committed without more the Board would 
examine the alleged contempt is not clear, But in Surendra Nath 
Banerji v. Chief Justice of Bengal (2), on an appeal from a commital 
for contempt by the High Court in Calcutta, the Board examined 
the written article which was complained of and said that it was 
clearly a contempt of Court. They set out the passage from L. R. 2 
P. C., p. 363, which has just been quoted, and proceed: “Their 

(1) (1868) L. R. 2 P. C. 341. : 

(a) (1883) L. R, 10 I. A. 171 ; I. L, R. 10 Calc. 109, 
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«Lordships having decidel that the libel was a contempt of Court, Ee 

and that the High Court had jurisdiction to commit the petitioner 1936. 

for a period of two months, the case is not a proper one foran Andre Paul Terence 
appeal to Her Majesty”. "This decision is difficult to reconcile with Ambard, 


v. 
the doctrine that found favour in Rainy’s case (1) (supra), that the The Attorney-Gener- 
Colonial Court is sole judge of what constitutes a contempt, and ™°f To and 
that there is no remedy by way of appeal to His Majesty in Council em 


A 3 Lord Atkin. 

to review the propriety of such orders. == 
However, in 1899, in the case of McLeod v. St. Aubyn (2), the 
Judicial Committee entertained an appeal from an order committing 
for contempt and allowed the appeal with costs against the respon- 
dent. 'The point that there was no jurisdiction to entertain such 
` an appeal was not taken, but it seems unlikely that if it were a good 
point it should not have occurred to counsel or to any of the 
members of the Board before whom the case came at different 
stages, Their Lordships have sent for the record in that case and 
they find that it first came before a Board consisting of Lord 
Hobhouse, Lord Macnaghten, Lord Morris and Sir Richard 
Couch on an ex parte petition for leave to appeal, when leave 
was given. It then came before a Board consisting of Lord 
Watson, Lord Davey and Sir Richard Couch on a petition to 
proceed in forma ‘pauperis which was granted. The appeal was 
finally heard and determined and allowed by a Board consisting 
of ‘Lord Watson, Lord Macnaghten, Lord Morris and Lord 
Davey. The Board in this case quite plainly assumed juris- 
dittion and their Lordships respectfully agree with their view. 
There seems no reason fér limiting in this respect the general 
prerogative of the Crown to review all judicial decisions of Courts 
of Record in the dominions overseas whether civil or criminal : 
though the discretion as'to the exercise of the prerogative may 
have to be very carefully guarded. It should be noticed that 
the Order in Council of 1909 dealing with.the jurisdiction of the 
Supreme Court of Trinidad and Tobago, St, R. & O. 1959, p. 
854, imposes no limit other than pecuniary as to the orders, 
decisions, etc, of the Supreme Court from which there may be 
an appeal: and it would appear from it that the Supreme Court 
itself could bave granted leave to appeal to the Privy Council 
from this order in the present case, But apart from any question of 
this kind their Lordships come clearly to the conclusion that it is 
competent to His Majesty in Council to give leave to appeal and to 
entertain appeal against orders of the Courts overseas imposing 

(1) (1852)8 Moo. P. C. 47 (2) [1899] A. C. 549: 
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penalties for contempt of Court. In such cases the discretionary: 
power of the Board will no doubt be exercised with great care. 
Everyone will recognise the importance of maintaining the autho- 
rity of the Courts in restraining and punishing interferences with the 
administration of justice whether they be interferences in particular 
civil or criminal cases or take the form of a tempts to depreciate 
the authority of the Courts themselves, It is sufficient to say 
that such interferences when they amount to contempt of Court 
are quasi-criminal acts, and orders punishing them should, 
generally speaking, be treated as orders in criminal cases, and 
leave to appeal against them should only be granted on the well- 
known principles on which leave to appeal in criminal cases 
is given. 

On these principles their Lordships prcceed to examine the 
complaint made in this case. In June, 1934, one, Josepb St. 
Clair, was charged at the Sessions, Port of Spain before Gilchrist 
J. and a jury on an indictment containiog two courts, one charging 
the accused with attempt to murder a superior officer, the second 
with shooting with intent to do grievous bodily harm. lt appears 
that the accused fired his rifle at the cfficer but failed to hit him. 
He was found guilty on the second count with a recommendation 
to mercy and was sentenced on zath June to eight years hard 
labour. He did not appeal. 

At the same sessions, one, John Sheriff, was charged before 
Robinson J. anda jury onan indictment containing three counts, 
G) wounding with intent to murder a particular woman, (à) 
wounding with intent to murder geherally, (3) wounding with 
intent to do grievous bodily harm. It appears that he attacked 
with a rezor and seriously mutilated a woman who was not the 
person he had intended to attack. He was convicted on the 
third count and was sentenced on 14th June to seven years hard 
labour. After sentence he said, “I give notice of appeal” and on 
zoth June filed formal notice of appeal against his conviction. 
His appeal everitually succeeded apparently on the ground of 
misdirection and the conviction was quashed. Meanwhile on 29th . 
June the present appellant, who isthe editor manager and part 
proprietor of a daily newspaper called “The Port of Spain Gazette", 
published the article which has been found to constitute a con- 
tempt of Court. He did not write it but revised it editorially 
before publication and undoubtedly is fully responsible for its 
publication. It is necessary for the purposes of this case to con- 
sider the whole article, It was as follow :— 
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“The Human Element. ` 

"Many years ago, it used to be a rather interesting feature of 
one of the English publications to draw pointed attention, in parallel 
columns to the strangely anomalous differences between the sen. 
tences imposed by various magistrates and judges in cases which 
seemed, from the reports, to present ʻa fair similarity of facts.. In 
some quarters, the crilicism,—often unexpressed in actual words,— 
was resented as taking no account of circumstances which a judge 
was fully entitled to give effect to, though they might not strike 
the ordinary reader of the press reports. But on the whole, it 
was felt that, in the majority of instances, useful public service was 
rendered by this showing up of the inequalities of legal punish- 
ments. In Trinidad it- must often have occurred to readers of the 
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proceedings in our criminal courts, both inferior and superior, how ' 


greatly the personal or human element seems to come into play 
in awarding punishment for offences. No question is here involved 
as to the justification for the convictions ; it is assumed, and we 
believe it to be no unjustified assumption, tbat in the great majority 
of cases accused persons are seldom convicted except upon 
thoroughly satisfactory evidence ; and a small number of appeals 
which succeed, when based upon the plea of the innocence of 
the prisoner of the offence charged, may be regarded as sufficient 
proof of that. It is the inequality of the sentences as fitting the 
circumstances of the offences that seem to often demand some 
comment. And if we here venture to draw attention to this, it 
is not by any means with the idea of confirming popular opinion 
as to the inherent severity dr leniency of individual judges or 
magistrates, but simply with a view to inviting consideration of 
a matter that must, and in fact does, cause adverse comment 
amongst the masses as to the evenness of the administration of 
justice in Trinidad. In two recent cases has it been thought by 
the public that the sentences imposed by two different judges 
have been open to such criticism, In the one case, a man stood 
indicted for the seriously grave offence of shecting at his superior 
officer with intent to murder him. There seems no doubt that 
had it not been for the prisoner' failure to shoot straight— 
a thing at which he himself marvelled openly—he must 
have killed the officer. No doubt, as was brought out in evidence 
(and perhaps to an even greater degree than was proved), the man 
was suffering under the effects of constant provocation ; but in 
addition to all else, there was this to aggravate the crime, that the 
offender was a trained member of a military body, presumably well 
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B e disciplined, and that to have used a'lethal weapon to which his 
1936. position gave him easy access and with it to have attempted the 

. re" " . n . 

Andre Paul Terence Murder of his officer is a thing regarded in most quarters as 

Ambord' peculiarly heinous. The sentence imposed on conviction was eight 


The Attorney-Gener- years, wbich, on the assumption.of good conduct, means release at 
al ot Ts and the end of six years. The other case was one in which a man stood 
—-- charged with a peculiarly brutal ect of wounding with a razor—his 
Lord Atkin. victim, a woman who was shortly to Fave become a mother, being 
so terribly injured that fora long time it seemed quite probable 
she would die. On conviction, the sentence imposed by another 
judge on this prisoner was seven years, which, on the assumption of 
good conduct, means release at the expiration of five years and a 
quarter. Had either of these two cases stcod alone, it is quite 
, likely that the sentences would have passed uncommented upon; 
for neither of them is, in itself, what might be described.asa e 
lenient one. But coming tcgether as they did at the same sessions. 
and within a day or two of each other, they have created in the 
public mind an impression that the former was as unduly severe as 
the latter was lenient. Both, it is true, were for attempted murder. 
In both cases a deadly weapon was used. And while some may 
think that, as we stated above, the military relationship between 
the prisoner and his intended victim in the fimt case rendered the 
matter graver from an official viewpoint, yet, on.the other hand, 
in the shooting case, no one, prcvidentially, was injured, and much 
provocation was proved, whereas in the rezor slashing case (assum- 
ing the facts preved by the Crown to be true), there does not 
appear to have teen any frovccatjon, while, on the contrary, the 
attack was made on a woman unknown to or by the accused, whom 
he mistook for someone clse. Surely there might have been 
expected rather more effect to have been given to the recommenda- 
tion from the jury to mercy in the first case; and surely, in the 
other, it would have been more in accord with public opinion as to 
the need for stern suppression of such attacks had the learned 
judge been able to see his way to impose a considerably more 
severe term of imprisonment; the more so in view of the fact that 
there was, absolutely no intimation from the jury that they thought 
any leniency might properly be shown. We fully realise that the 
infliction of the sentence is entirely in the discretion of judge, who 
has a wide latitude, from a few days to life-long imprisonment for 
the crime of attempted murder. But equally is it usually expected 
that tbe fullest consideration will be given to the recommendation 
of a jury for mercy. Assuming therefore, that eight years’ hard 
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labour in lieu of the 20 years which many persons fully expected 
would be passed, fairly represents an effectual concession to the 
jury’s views, the opinion has been fully expressed that the seven 
years passed on the razor slasher was far too little for the crime he 
had committed. And we do not think we are wrong in saying that, 
as a rule, some weight is given by judges to the question of whether 
“a prisoner succeeded or failed in committing the crime he stands 
charged with. As we have pointed out, though in both of these 
cases, the Crown alleged and the jury-found, an attemot to murder, 
in the one case that attempt failed completely—through no fault of 
the prisoner, it is true : in the other the attempt, while providentially 
failing, resulted in terrible mutilation of the woman who was the 
victim, -It is painful at all times to have to urge the insufficiency 
of a punishment inflicted ; and we wish it to be distinctly appre- 
ciated that we dissociate ourselves from those who regard one 
judge as habitually severe or another as habitually lenient. Yet we 
do think that if some way could be devised for the greater 
equalisation of punishment with the crime committed, a great deal 
would have been achieved towards the removal of one frequent 
cause for criticism of the sentences passed in our various criminal 
courts ", 

On 3rd July, the ‘Attorney-General gave notice of motion to the 
Registrar of the Supreme Court that he would move for an order 
nisi calling upon the appellant to show cause why a writ of attach- 
ment should not issue against him for his contempt in [ublishing 
the article in question and on the same date an order wisi was made 
by the Court in’ the terms of the notice of motion. The notice and 
the order wisi at first were limited to contempt in publishing an 
article calculated to interfere with the due course of justice the 
complaint being that it was improper having regard to Sheriff's 
pending appeal. Later it was amended so as to include a complaint 
that the article contained “ statements and commients which tend 
to bring the authority and administration of the law into disrepute 
and disregard. " In this.amended form the matter came before the 
full.Court consisting of. the Chief Justice and Gilchrist and 
Robinson, JJ. It was heard on various days in July, and. on 5th 

‘September, the Chief ‘Justice gave the judgment of the Court. He 
acquitted the appellant of contempt in respect of the pending appeal 


of Sheriff: and no more need be said on that point, But he found’ 


. that the article was written with the direct object of bringing the 
administration -of the criminal law by the Judges into, disfavour 
with the public, and desiring to impose a penalty which if relatively 
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light would yet emphasize that, while the Judges would place no 
obstruction in the way of fair criticism of their performance of their 
functions, untruths and malice would not be tolerated; he fined the 
respondent £25, in default one month's imprisonment, and ordered 
him to pay the costs of the proceedings to be taxed between solici- . 
tor and client, The formal judgment, slightly departing from the 
wording of the oral judgment recited that the appellant had com- 
mitted a contempt of Court, the article having been written * with 
the direct object of bringing the administration of the criminal law 
in this Colony by the Judges into disrepute and disregard " so 
following the amended order nisi. 

Their Lordships can find no evidence in the article or any facts 
placed before the Court to justify the finding either that the article 
was written with the direct object mentioned or thatit could have 
that effect: and they will advise His Majesty that this appeal be 
allowed. It will be sufficient to apply the law as laid down in 
The Queen v. Gray (1), by Lord Russell of Killowen L. C. J. 

“ Any act done or writing published calculated to bring a Court 
or a judge of the Court into contempt, or to lower his authority, 
is a contempt of Court, That is one class of contempt. Further, 
any act done or writing published calculated to obstruct or interfere 
with the due cour:e of justice or the lawful process of the Courts 
is a contempt of Court. The former class belongs to the 
category which Lord Hardwicke L. C. characterised as ‘scandalising 
a Court ora judge’, [Zn re Read and Huggonson (2)|, That des- 
cription of that class of contempt is to be taken subject to one 
and an important qualification, Judges and Courts are alike open 
to criticism, and if reasonable argument cr expostulation is 
offered against any judicial act as contrary to law or the public 
good, no Court could or would treat that as contempt of Court.” 

And that in applying the law the Board will not lose sight 
of loca] conditions is made clearin the judgment in McLeod v. 
St. Aubyn (3) (supra) where Lord Morris after saying that 
committals for contempt of Court by scandalising the Court itself 
had become obsolete in this country, an observation sadly disproved 
the next year in the case last cited, proceeds g- 

“Courts are satisfied to leave to public opinion attacks or 
comments derogatory or scandalous to them, But it must be con- 
sidered that in.small colonies, consisting principally of coloured 
populations, the enforcement in proper cases of committal for . 

(1) [1900] 2 Q. B. 40. (a) (1742) 2 Atk. 291, 469. 
(3) [1899] A. C. 549. 
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contempt of Court for attacks on the Court may be absolutely 
necessary to preserve in such a community the dignity of and 
respect for the Court." 


But whether the authority and position of an individual Judge 
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or the due administration of justice is concerned, no wrong is The Attorney-Gener- 


committed by any member of the public who exercises the ordi- 
nary right of criticising in good faith in private or public the 
public act done in the seat of justice. The path of criticism is a 
' public way: the wrong headed are permitted to err therein: 
provided that members of the public abstain from imputing im- 
proper motives to those taking part in the administration of justice, 
and are genuinely exercising a right of criticism and not acting 
in malice or attempting to impair the administration of justice, 
they are immune. Justice is not a cloistered virtue : she must 
beallowed to suffer the scrutiny and respectful even though out- 
spoken comments of ordinary men. 

Inthe present case the writer bad taken for his theme the 
perennial topic of inequality of sentenees under the text “The 
Human Element” using asthe occasion for his article. the two 
sentences referred to, He expressly disclaimed the suggestion 
that one of the particular Judges was habitually severe, the other 
habitually lenient. "It is unnecessary to discuss whether his 
criticism of the sentences was well founded. Itis very seldom 
that the observer has the means of ascertaining all the circums- 
tances which weigh with an experienced Judge in awarding sen- 
tence. Sentences are unequal because the conditions in which 
offences are committed arg unequal The writer is, however, 
perfectly justified in pointing out what is obvious that sentences 
do very in apparently similar circumstances with the babit of mind 
of the particular Judge. 1t is quite inevitable. Some very 
conscientions Judges have thought it their duty to visit particular 
crimes with exemplary sentences; others equally conscientious 
have thought it their duty to view the same crimes with leniency. 
If to say that the human element enters into the awarding of 
punishment be contempt of Court it is to be feared that few in 
or out of the profession would escape. If the writer had as 
journalist said that St. Clai's sentence was, in his opinion, too 
severe : and on another occasion that Sheriff's sentence was too 
lenient no complaint could [ossibly be made: and the offence 
does not become apparent when the two are contrasted. The 
writer in seeking his remedy, as has been remarked by the Supreme 
Court, has ignored the Court of Criminal Appeal: but he might 
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reply that till such a Court has power on the initiative of the 
prosecution to increase too lenient sentences its effect in standar- 
dising sentences is not completely adequete. It appears to their 
Lordships that the writer receives ‘less than justice from the 
Supreme Court in having untruths imputed to him as a ground 
for finding the article to be in contempt of Court, He has correctly 
stated both offenders to have been charged with intent to murder : 
and though he has subsequently inaccurately stated that the 


conviction of both affirmed that intent, yet seeing that both 
"were convicted of the same intent, viz , to do grievous bodily harm, 


the reasoning as to unevenness of sentence appears to have been 
unaffected. And it seems of little moment that the writer thought 
that ‘this sentence might be for life instead of in fact being for 
15 years. Ifcriticism of decisions could only safely be made by 


‘persons who accurately knew the. relevant law, who would be 


protected ? There is no suggestion that the law was intentionally 
miz-stated. f 

Their Lordships have discussed this case at some length be- 
cause in one aspect it concefns the:liberty of the press which is 


‘no more'than the liberty of any member of the public to criticize 


temperately and fairly but freely any episode in the ‘administra- 


‘tion of justice. They have come to the conclusion that there is 


no evidence upon which the Court could find that the appellant 


“has exceeded this right, or that he acted with untruth or malice, 


or with the direct object of bringing the administration of justice 
into disrepute. They are satisfied that the Supreme Court took 


Ahe course they did with a desire to aphold the digntiy and autho- 


rity of the law as administered in Trinidad ; there nevertheless 


seems to their Lordships to have been a misconception of the 


doctrine of contempt of Court as applied to public criticism. A 
jurisdiction of a very necessary and useful kind was applied in 


~'a case 'to which it was not properly applicable, and this in the 
view of their Lordsbips has resulted in a substantial miscarriage 


of justice, Acting, therefore, on` the principles enumerated in the 
first part of this judgment as applicable to appeals from convic- 


‘tions for contempt of Court, their Lordships will humbly advise 


His Majesty that this appeal be allowed and that the order of 
the Supreme Court dated sth September, 1934, be set aside. 
The respondent must pay the cósts here and in the Court below. 
Maples Teesdale & Co: Solicitors for the Appellant. 
‘Burchelis ù Solicitor for the Respondent. 


S. P. K. . Appsal allowed, 
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APPELLATE CIVIL. 
." Before Mr. Justice R, C. Mitter, 


KSHIRODE CHANDRA PAL CHOWDHURY AND OTHERS 
g 


BRAHMANATH PAL CHOWDHURY AND otTdErs.* 


Execution, application for~Two persons  execuling- One dying during 
pendency of the execution case—Whole execution case, if to terminate 
automatically—Surviving decree-holder, if can continue the execution 
case~ Transfer of execution case, if valid= Indian Limitation Act (IX of 
1908), Sch. 7 Art. 182 Clause 5, applicability of. 


Where an application for execution was filed by two persons, the execution 
proceedings cannot’ be said io have terminated automatically, on the death of 
one of them, The surviving decree-holder could continue the same for the benefit 
of himself and the legal representatives of his co-decree-holder and all that 
he was required to do was to state to.the Court the fact of death of his co-decree- 
holder and the names of legal representatives : 


Akhay Kumar Talukdar v Surendra Lai Pal (1) distinguished. 


In 1931, two decree-holders applied for execution of the decree in the Court 
of the Munsiff of Ranaghat in the District of Nadia and.some immoveable 
properties of the judgment-debtors were attached. Two claims were preferred by 
two persons and were registered by the same Munsiff. Another set of persons 
who had obtained a decree against the same judgment-debtors applied for execu- 
lon in the Court of the Subordinate Judge at Nadia. Oa goth June, 1931, 
the Munsiff of Ranaghat being apprised’ of these facts transferred the execution 
case as also the claim cases pending before him to. the Court of the Subordinate 
Judge at Nadia but not at the instance of the decree-holders. The Subordinat 
Judge registered the claim cases so transferred to him on the 26th August, 1921 
and the execution case On the 6th February, 1032. In the meantime, one of the 
decree-holders had died on the 16th July, 1931. The said fact having been 
brought to the notice of the Subordinate Judge, he dismissed the case on 6th 
February, 1922, The present execution case was filed on sth February, 1935. 
The objection was raised that as In the previous execution case the Subordinate 
Judge had no jurisdiction to entertain and proceed with the execution case 
the present execution was barred by time; 


Held that though there was some irregularity In the manner of transfer, 
that did not prevent the Subordinate Judge of Nadia from having seisin over 
the execution and as the application for execution which was ultimately 


* Appeal from Appellate Order No. 572 of 193, against the order of Nilendra 
Nath Basu, Esq, Subordinate Judge cf Nadia, dated the 25th September, 
1935, affirming that of D. N. Bagchi, Esq., Munsiff,- Ranaghat, dated the gist 
May, 193s. 

(1) (1926) 30 C. W, N. 7235, 
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dismissed oh transfer was pending in proper Court, the present application for 
execution was within time under the provisions of clause 5 of article 18a ot 
the Limitation Act, Ts 


Appeal by the Judgment-debtors, 
The material facts will appear from the judgment. 


Messrs. Panchanon Ghose and Sourindra Narain Ghose for the 
Appellants, 


Mr. Have Krishna Pramanik for the Respondents. 


C. A v 
The judgment of the Court was as follows : 


The appeal has been preferred by the judgment-debtors against 
whom the respondents had recovered a decree for money in the 
Court of the Munsiff at Ranaghat in the year 1930, The question 
involved in this appeal is a question of limitation, namely, whether 
the application for execution made on the sth February, 1935 is 
barred by time. In 1931, the decree-holders two in number, namely 
Brahmanath Pal Chowdhury and Pratap Chandra Pal Chowdhury 
applied for execution of the decree in the Court of the Munsift at 
Ranaghat in the District of Nadia and some immovable properties 
of the judgment-debtors were attached. Two claims were preferred 
by two persons and were registered by the said Munsiff on the 6th 
May and 23rd May, 193r respectively, Another set of persons 
bad obtained a decree against the same judgment-debtors and they 
applied for execution in the Court of the Subordinate Judge at 
Nadin. Some of the immovable properties attached were common 
in these two execution cases, which were proceeding simultaneously. 
One of the claimants who filed his claim in the Court of the Munsiff 
at Ranagbat also filed a claim in the Court of the Subordinate 
Judge at Nadia, On the 3oth June, 1931 the Munsiff of Ranaghat 
being apprised of these facts transferred the execution case as also 
the claim cases pending before him to the Court of the Subordinate 
Judge at Nadia, but not at the instance of the decree-holders. The 
Subordinate Judge registered the claim cases so trsusferred to him 
on the a6th August, ro3r and the execution case on the 6th 
February, 1932. In the meantime Protap Chandra Pal Chowdhury, 
one of tbe decree-holders bad died on the 16th July, 1931. The 
said fact being brought to the notice of the Subordinate Judge on 
the 6th February, 1932 he on the same date dismissed the execution 
case, The present application is within three years of tbis date 
and would be in time if clause 5 of Article 182 of the Limitation 
Act is applicable. É 


Vor. LXIV ] ` RIGH COURT. 


The learned Advocate for the appellants raised two points. 
He says firstly that the execution was at an end when one of the 
decree-holcers Pratap Chandra died on 16th July, 1931, Hence 
he says that the order dated the 6th February, 1932 has no value 
in the eye of law. His second contention is that the Court of 
the Subordinate Judge at Nadia was not the proper Court within 
the meaning of clause 5 of Article 182. He says that the Munsif 
of Ranaghat had no power to transfer the execution case to that 
Court. In support of his first contention he relies upon the case 
of Akhoy Kumar Talukdar v. Surendra Lal Pal (x) Y think 
that care is distinguishable, There a sole decree-holder had died 
and in the interval between his death and the application of 
his legal representatives to continue the execution certain funds 
were received by the executing Court in another man’s execution. 
À claim for rateable distribution by the said legal representatives 
was negatived on the ground that at the date of the receipt of 
assets by the executing Court there was no execution at their 
instance pending, there being no provision for substitution 
of legal representatives in execution proceedings. In the case 
before me the application for execution was by two persons and 
on the death of one of them the execution proceedings cannot be 
said to have terminated automatically, The surviving decree- 
holder could continus the same for the benefit of himself and 
the legal representatives of his co-decree-holder and all that he 
was required to do was to state to the Court the fact of death 
of his co-decree-holder and the names of the legal representatives. 
I accordingly overrule the first point. 

The second point has been formulated by the learned Advo- 
cate for the appellant in the following way. He says that a Court 
which has passed a decree can transfer a decree for execution to 
another Court, but cannot transfer an execution case pending before 
it to another Court, Such a transfer, the transfer of an executian 
case, says he, can only be made by the District Judge or the 
High Court, as the case may be, under Section 24 of the Code. 
He further contends that even in the case of transfer of a decree for 
execution by another Court that Court which passed the decree can 
do so only on the application of the decree-holder. He accordingly 
urges that the Subordinate Judge had no jurisdiction to entertain 
and proceed on with the execution case transferred to him by the 
Munsif at Ranaghat. He was not, says he, the proper Court 
and the order passed by him on the 6th February, 1932 cannot be 
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taken to be a fresh starting point for limitation, There cannot be 
any doubt that the Munsif. of Ranaghat could have transferred 
this decree or execution to the Court of the Subordinate judge 
at Nadia directly, as the two Courts are situate in the same District 
(Order 21 rule 5). In this case before me the Munsif of Ranaghat 
had in substance transmitted the decree for execution to the 
Subordinate Judge of Nadia. The decree-holders. had acquiesced 
in the transfer, though the transfer‘ was ,not made on an express 
prayer made by them. There may be some irregularity in the mar 
ner of transfer, but in my. judgment that did not prevent the“ 
Subordinate Judge of Nadia from having the seisin over the execu- 
tion. In accordance with the provisions of section: 48 of the 
Code he could execute it. I accordingly hold the application 
for execution on transfer was pending in proper. Court and the 
decree-holders before me have the right to call in their aid clause 
5 of Article 182.0f the Limitation ‘Act. I hold accordingly that 
the present application for execution is in time ‘and -dismiss this 
appeal with costs, hearing fee two gold mohurs, 


P. R. : Appeal dismissed, ` 
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. Before Mr. Justice R. C. Mitter, 


SHAIK ARJIDALI a/ías ABJED ALI 
9. 


Sm. SARBASON A DASSI, EXECUTRIX TO THE ESTATE 
OF LATE MANIK LAL SEAL AND ANOTHER, * 


Document, copy of, when can be^ taken in evidence - Destruction of original, 
nature of evidence—Bengal! Tenancy Act (VIII of 1885), Section 50, 
presumption under—Variation of rent, when sufficient to rebut presump- 
tion—Landlord’s right to enhance rent— Bengal Tenancy Act, (1V of 1928), 
Section 26 F—Court’s power to grant compensation, how to be exercised. 


A plain copy of a document cannot be admitted in evidence unless the 
destruction of the original is satisfactorily proved. The statement of a 
witness that many years ago, before he attained the years of discretion, 
the original was burnt, is not admissible in evidence, to prove such 
destruction, 


In order that the tenant may get the benefit of the presumption under 
Section 50 of the Bengal Tenancy Act, he must prove that the rent has been 
paid at a uniform rate for more than twenty years, 


The fact that there is a variation though of a small amount, will put an 
end to the presumption arising under Section so (2), if the excess amount had 
been actually realised and is being realised by the landlord : 


` Dearish v. Dwijadas Chakrabarty (1) followed. 
Landlords in this country in respect of agricultural lands, have a. common 


law right to enhance rent, and this right can only he taken away by express 
contract or by statutory provisions. E 


Section 26 J. permits a Court to grant compensation to the extent of the 
landlord’s fee, still in a special case the Court should consider what would be 
the amount of such compensation. 
Applications under Section 115 of the Code of Civil Procedure 
ani under Section 107 of the Government of India Act. 


The material facts will appear from the judgment. 

Messrs. Rishindra Nath Sarkar and Subodh Chandra Dutt 
for the Petitioner. Tw 

Mr. Sudhansu Kumar Sen for the Oppie Party. 


*Civil Revision cases Nos. 1558 and 1559 of 1935, against the order of F, 
Karim, Esq. Munsiff, Amta, Hooghly, dated 31st August, 1935. 
G) (1926) 44 C. L. J. 103. 
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The judgment of thé Court was as follows : 

These two Rules have been obtained by the purchaser of a 
holding against whom an order has been passed bj the learned 
Munsif, on an application by the opposite party No. 1 under 
section 26 J. ‘of the Bengal Tenancy Act, The petitioner before 
me purchased portions of the holding by two conveyances and, 
therefore, there were two applications under section 26 J and 
two Rules before me, - S T 

The learned Munsif found that the opposite party No. 1 is 


— entitled to get Rs; 1:4 as the balance of the landlord's fee in 


the one case, and Rs..79 in the other case.’ In the first case 
he allowed opposite party No.1 a sum* of Rs 57 by way of 
damages; and in the second case a sum of Rs, 4o. 

It is admitted that Rs. 39-13-15g is the rent’ which was being 
actually realised in respect of the holding at the date of the 
transfer. The petitioner said that the holding was at a 
fixed. rent and, therefore, he is not liable to pay the landlord’s 
fee under the provisions of section 26 D of. the Bengal Tenancy 
Act, For the purpose of supporting his case, the transferee 
produced Dakbilas. for more than 20 years showing uniform 
payment of rent at Rs, 39-13-15g, in this view of the matter, 
he was prima jade entitled to the benefit ôf the presumption of 
sub-section 1 of section 50 of the Bengal Tenancy Act. For the 
purpose of rebutting the said presumption the opposite party 
No. 1 produced two documents. The first isa plain copy of a 
Kabuliat from a Kabuliat book kept by him, which has been 
marked Ex.1. The second document is a certified copy of a 
tegistered conveyance dated 25-9-1880, by which the predecessor 
of the transferee before me purchased the same. ‘This document 
has been marked Ex. 2. In both these decuments it is recited 
that the Jama was Rs. 39-0-19z, The Kabuliat is dated 1269 
and the conveyance 25-9-80. Exhibit x could only be admitted 
in evidence if the loss of the original. could be proved, 
Only one witness was examined on behalf of the opposite 
party No. 1 for that purpose, but he could not prove the- destruc- 
tion ofthe original. Inhis deposition he stated that many years 
ago before he attained the years of discretion the original was 
burned, as the zemindar’s katchery took fire. This is no admissible 
evidence which would prove the loss or destruction of the original 
and therefore, in my judgment, exbibit 1 ought not to have 
been admitted in evidence. With regard to Ext, a the position 
is different. A case of secondary evidence has been niade out 
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and Ext. a which is a certified copy of the conveyance ‘has been 
rightly admitted in evidence. The conveyance by which the peti- 
tioner purcbdsed, the holding recites this conveyance. There is 
in it a recital that the Jama is Rs. 3c-o-197.. There is, there- 
fore, an admission by the predecessor-in-interest of the petitioner, 
that in 1880 the Jama was Rs, 39-0392. Accordingly, the amount 
that is being realised now is an enhancement of 12 annas and 
about 9 pies, in excess ofthe rental mentioned in the year 1880. 
Mr. Sarkar says that tbere is a variation to the extent of annas 
taand odd. He says that although the enhancement is to the 
extent of annas 12 and odd,.it cannot be considered to bea subs- 
tantial one. The learned "Munsif held that this variation rebuts 
the presumption which the tenant gets: under sub-section r of 
section go of thé’ B. T^ Act, The tenant is paying annas r2 and 
odd more and that there is- no dispute that this sum is actually be- 
ing realised. The vendor of the petitioner and his predecessor had 
submitted to the enhanced payment by annas 12 and odd ; there 
‘can be no doubt -about that in’ this case. The question is this, 
whether this change in the rental rebuts the preimplion under 
section 50 (2) of the B. T. Act. 

There has been som cases in this Court whieh say that in order 
that the presumption"under seciion 5o (2) may be rebutted, thera 
must not only be a real variation, that is to say, not only a mere 
variation on paper, but a substantial one. If the decisions had 
been all in one way, inspite of my own views, I would be bound to 
give effect to those decisions and make the Rules absolute, But 
the decisions are not. uniform. In my judgment the correct prin- 
ciple has been laid down by Cuming and Mukerji, JJ., in a Letters 
Patent Appeal in Dearish v. Dwijadas Chakrabarty (1) where the 
decision of B. B. Ghose, J. was affirmed. Mr. Justice Mukerji 
delivered the judgment in the Letters Patent Appeal and laid down 
the principle in these terms; “All that is necessary to find is 

„Whether there has been a change inthe rent or rate of rent. 
Of course the change must bea real one in the sense that. it was 
intended to be a change but that does not mean that it must be 
of a substantial amount...... ......Tke relevant question is whether 
there has been really a change or variation and not whether the 
same was in respect ofa substantial amount ; and the amount of 
the variation is only one of the elements to be considered 
in determining the question" With this principle I respectfully 
agree for this reason. Landlords in this country in respect 
(1) (1926) 44 C. L. T. 103 (106-107). 
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of agricultural lands have a common law right to enhance 
rent, and thisright can only be taken away by express contract 
or by reason of statutory provisions. Section ,so ‘of the B. T. 
Act is a statutory provision and, in my judgment, in order 
that the tenant may resist the landlord’s right to enhance 
rent it is necessary for bim to prove that he comes within 
the terms of the statute. Leaving aside small amounts, due to 
payment being made according to the present currency, in order 
that the tenant may getthe benefit of Section 50 he must prove 
that the rent has been paid at a uniform rate for more than 
ao years. If there is a variation even of a small amount, and if 
the excess amount had been actually realised, and is being realised 
by-the landlord that fact will put an end to the presumption 
arising under Section so (2). 

In this view of the matter, I hold that the learned Munsif * 
has correctly decided the question as to whether the holding is an 
ordinary occupancy holding ora holding at a fixed rent. That 
disposes of the mainpoint urged by Mr. Sarkar. f 

There is another subsidiary point namely that the learned 
Munsif was not justified in giving 50% of the landlord's fee as 
compensation to the opposite party, No doubt Section 26 J permits 
a Court to grant compensation to the extent Of the landlord’s fee. 
The Court has the power, but what would be the amount in a 
special case must be considered by the Court. In the case before 
me I see no reason why the learned Munsif should have assessed 
the compensation at 50% for which he has given no reason. The 
position which has been taken by the purchaser is supported 
by some decisions of this Court. Having regard to the fact that 
there is a decision of the Division Bench which I have noticed 
and which is also binding on me I have taken the view which 
is against the contention of the purchaser. In these circumstances 
I think that the ends of justice would be met by granting the 
opposite party No. x only normal compensation, 

I accordingly maintain the decrees of the learned Munsif 
in respect of the sums of Ra. i14/- and Rs. 79|- respectively 
on account of the balance of the landlord’s fee but modify the 
decrees with regard to compensation. The plaintiff opposite party 
is awarded compensation of Rs. 2 in each of the cases. 

The Rule is discharged subject to the above modification, but 
in view of the divergent judicial opinions in this Court, I make no 
order as to costs, 

P. R. Aule discharged: Dezrees tho lified. 
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APPELLATE CIVIL. 
Before Mr. Justice R, C. Mitter, 


RAI DHIRENDRA NATH CHOUDHURY 
v. 
RAI HARENDRA NATH CHOUDHURY.* 


Contribution, suit for—Flaintif not paying any. sumin excess of his own 
share— Suit, if premature Declaratory decree incapable of execution— 
Flaintif’s remedy—Suit if barred by Section 47 of the Code of Civil Pros 
cedure (Act V of 1908). d 


J, the father of the plaintiffs, executed a bond ET favour of A for a sum 
of Rs. 12000, Later on there was a suit for partition between J and 
^^ his nephew, the defendant The suit was referred to arbitration. The arbi- 
trator gave his award on Bth October, 1928 and in accordance with the award 
a decree was passed in the said partition suit. One of the terms in the award 
ran as follows : "I hold and declare that this was a debt of the joint estate 
and the defendant Harendra Nath is liable for half the amount of the debt 
"that remained unpaid at the date of the institution of the suit." The plaintiff 
paid on several dates in February 1927 and May 1929 Rs. 1250. He stated 
that imasmuch as the liability for the sum due on the aforesaid bond with 
interest was declared by the said decree on award to bea joint liability of 
T and the defendant, the latter was bound to pay half of the said amount of 
Rs. t250 together with Interest. 

Held, that as the plaintiff had not paid the creditor anything in excess 
of his share of the debt, the snit was premature, he having no cause of action 
for recovering any sum of money from the defeneant ou the basis of his pay- 
ment. If and: when he pays more than half of the sum due to the creditor, 
cause of action for the amount paid in excess of his share would arise, 

Matungini Debt v. Brojeswar Banerjee (1) followed. 

As the decree was a declatory one Incapable of execution, the suit was not 
harred under section 47 of the Code of Civil Procedure, 


Appeal by the Plaintiff. 
Suit for contribution, Mg 
The material facts will appear from the judgment. 
Dr. Radhabinod Pal and Mr, Prem Ranjan Roy Choudhury 
for the Appellant, 
Mr. Gunada Charan Sen, Dr. Bijan Kumar Mukherjee and 
Mr. Surendra Nath Bose (Sr) for the Respondent. 
The judgment of the Court was as follows : 
This appeal is on behalf of the plaintiff whose suit for 
*Appeal from Appellate Decree No. 1757 of 1632, against the decree of D. 
L. Sengupta, Esq, Additional Subordinate Judge, 1st Court of 24 Parganas 
(Alipore), dated the agth February, 1922, reversing that of Babu Surendra 
Nath Mitra, Munsiff, rst Court, Sealdah, dated the 28th January, 1931. 
(1) (1914) 20 C. L. J. 205, 
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contribution had been decreed by thé learned Munsiff but has 
been dismissed by the learned Subordinate Judge on appeal It 
appears that Rai Jatindra Nath Choudhury, the ‘father of the 
plaintiff, executed a bond in favour of one Jatindra Nath Roy 
Choudhury for a sum of Rs. r2000. Later on there was a suit 
for partition between Rai’ Jatindra Nath and his nephew Rai 
Harendra Nath Choudbury. In that suit (No. z12 of 1923) the 
dispute between the uncle and the nephew was referred to 
arbitrations The arbitrator gave hisaward on the 8th October, 
1928, and in eccordance with the award a decree was passed in 


_the said partition suit." One of the terms in the award runs as 


follows; "I hold and declare that this was a debt of the joint estate 
and the defendant Harendia Nath is liable for:half the amount 
of the debt that remained unpaid at the date of the institution of 
the suit.” 

The plaintifs case is thatthe joint liability of Rai Jatindra 
Nath and Rai Harendra Nath, was declared in respect of the loan. 
taken by Rai Jatindra Nath for which he executed the aforesaid 
bond. On this point there was an issue as to whether the direc- 
tion aforesaid given by arbitrator covered the liability due under 
the aforesaid bond. The learned Subordinate Judge held that 
the liability was not dealt with by the arbitrator atall, as it was 
not the subject matter of the partition sui tmentioned above, In- 
asmuch as Iam going to cismiss the appeal on another ground 
which I shall state hereafter, it is not necessary for me to go into 
Cetails as to the correctness of the Morem finding of the learned 
Subordinate Judge. 

Dr, Pal appearing for the “plaintiff "appellant contended before 
me that that finding is wrong as the learned Subordinate Judge 
proceeded upon a misconception of the finally amended plaint 
filed in the partition suit and the scope of the reference to arbi- 
tration, There may or may not be any substance in the argument 
of Dr. Pal, but inasmuch as I am going to dismiss the appeal on 
another ground, it is proper that this controversy should be left 
open, and the finding arrived at by the learned Subordinate 
Judge in this respect must be cancelled, the matter being left open. 

The plaintiff states that the payment made to Jatindra Nath 
Roy Choudhury is less than the half of the amount due to him 
on the bond, and that he, the plaintiff, paid Rs. roco on tbe 6th 
February, 1927, another sum of Rs. 200 on the 16th February, 
1927, and a further sum of Rs. so on the 4th May, 1929, In the 
plaint he states that inasmuch as the liability for the sum due 
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on the aforesiid bond with interest, was declared by the decree 
passed on the award in the partition suit, to be a joint liability of 
Rai Jatindra Nath, and Rai Harendra Nath, Harendra Nath is bound 
to pay half of the said amount of Rs, 1250 together witb interest. 
Itis on this basis the claim in the suit laid at Rs. 843. 

Itisa common case that with regard to the debts dealt with 
in the award, the liability of Rai Jatindra Nath and Rai Harendra 
Nath, was declared to be equal, and assuming, but not deciding 
that the partition decree based on the award, declared common 
liability in respect of the amount of this debt, it is quite clear 
that the plaintiff has not paid Jatindra Nath Roy Choudhury 
anything in excess of his share of the debt. . It is on this ground 
and this ground alone following the decision of this Court in the 
case of Matungini Debi v. Brajeswaw Banerjee (1), YI hold that 
the suit of the plaintiff is premature, he having no cause of action 
on the facts alleged by him for recovering any sum of money from 
the defendant on the basis of his payment, If and when he pays 
more than half of the sum due to the creditor, cause of action for. 
the amount paid in excess of his share, would arise. It is on this 
point and this point alone I think that the decree of the learned 
Subordinate Judge ought to be maintained. i 


The learned Subordinate Judge has however given another 
ground for the dismissal of the plaintiffs suit. He says that by 
reason of the decree in the partition suit plaintiff's remedy lies 
in execution and his suit is barred under the provisions of section 
47 ofthe Code of Civil Procedure. I do not agree with the learned 
Subordinate Judge on this point. So far as this part of the decree 
is concerned it is a declaratory decree, merely declaring a joint 
liability of Rai Jatindra Nath Choudhury and Rai Harendra Nath 
Choudhury in repsect of certain debts, There is no direction 
inthe award for payment of any sum of money to the other on 
account of debts which were declared to be j»int debts. This portion 
of the decree which is quoted at page, 8 line 20 of the paper 
book, is merely a declaratory decree incapable of execution, 
In this view of the matter I do not see how section 47 would bea 
bar to the suit. l 


“ I accordingly uphold not all the findings of the learned. 


Subordinate Judge but only one of his findings that the suit is a 
premature one, and in that view I dismiss this appeal but. with- 
out costs, ` NT 


a) (1914) 20 C. L. J. 205. 
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The application filed by the plaint#f appellant and the counter 
affidavit filed by the defendant respondent will be kept on the 
record. Inasmuch as I have left the question open as to 
whether the liability on the bond in favour of Jatindra Nath Roy 
Choudhury is a joint liability of Rai Jatindra Nath and Rai 
Harendra Nath by the decree in the partition suit based on the 
award, it is not necessary to consider the said application and the 
counter affidavit. 

H. K. B. Appeal dismissed, 





Before Mr. Justice M. C. Ghose. 


IAJUDDIN SHEIKH 
. Ve 
UMEDALI MEAH AND OTHERS,* 


Under-raiyat, permanent lease by—No consent by landlord—Abandonment— 
Arrangement for payment of rent, if can decide the question-of abandon- 
ment--Bengal Tenancy Act (VIII of 1885 as amended by Act IV of 1928), 
Section 48F, Section 87 clauses (4) and (5) (c)—Section 87 clause 5(c), if 
applicable to the case of a permanent lease from under-raivat—Section 87, ` 
if exhaustive. 

Under section 48F of the Bengal Tenancy Act, the holding of an under- 
ralyat is heritable but is not transferable except with the consent of the 
landlord, ` 

Where the under-raiyat after having granted a permanent lease, which in effect 
was no other than a full transfer, without notice and without the permission of 
the landlord, vacated possession in favour of the lessee, and left the place : 

Held, that there was actual abandonment by the under-raiyat : Dayamayi v. 
Ananda (1); Ramesh Chandra Mitra v. Daiba Charan Das (a); Ramjoy 
Modak v. Durga Charan Nath (3) referred to. 

Section 87 of the Bengal Tenancy Act is not exhaustive. The method 
described by it is not the only method by which the landlord can claim that 
the tenant has actually abandoned the land 

Where in a suit for ejectment on, the ground of abandonment instituted 
within three months from the permanent lease granted by the under-raiyat, 
it was contended that abandonment was not to be presumed to be complete in 
law unless it was proved that the transferring tenant relinquished the land without 
arranging for the payment of rent as it fell due : 


"Appeal from Appellate Decree No. 1167 of 1933, against the decree of 
B. K. Guha, Esq. District Judge of Nadia, dated the 4th. February, 1933, 
affirming that of Babu Sudhir Chandra Dutta, Additional Munsiff, Kusthia, 
dated the 18th. March, 1931. 

(1) (1914) I. L. R. 42 Calc, 172 (F. B.) ; 20 C. L, J. 52. 

(2) (1924) 39 C. L. J. 356. (3) (1929) 50 C. L. J, 328. 
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Held, that the arrangement fdr payment of rent could not decide the question 
of abandonment. 


Clause (4) of Séction 87 of the Bengal Tenancy Act, does not apply to a 
permanent sub-lease bit to a sub-lease for a term. E 
Clause 5(c) of Section 87 of the Bengal Tenancy Act is not applicable 


to the case of a permanent lessee from an under-raiyat without the consent of 
the landlord. 


Appeal by the Defendant, 

Suit for declaration of title and for recovery of possession, 

The material facts will appear from the judgment. 

Mr. Rama Prosad Mookerjee for the Appellant. 

Mr. Bijali Bhusan Sanyal for the Respondent. 

The judgment of the Court was as follows : 

This is an appeal by the defendant ina suit for declaration of 
plaintiff's right to the land in dispute and for recovery of posses- 
sion by evicting the defendants. The plaintiff's case is that the 
land in suit is his raiyati land, that it was held in under-raiyati 
right by one Madhab and, thereafter, by his sons Jumman, Amin, 
Korman and Choyan. The defendant No. 1 proposed to purchase 
the land from Jumman and his brothers. Accordingly in January 
1930 a deed of sale was executed on a consideration of Rs. 100. 
It was duly registered but the defendant found that the sale 
would not be valid soar as regards the share of the minor heirs 
of the deceased Korman. Thereafter on 24th February 1930, 
the defendant took permanent lease of the land from the under- 
raiyat paying a salami of Rs, roo. Thereafter the under-raiyats 
left the land and went to live on a piece of land in the village. 
The plaintiff's case is that as his under-raiyats abandoned the 
land he is entitled to possession—the defendant being no better 
than a trespasser. "The trial Court decreed the suit, The decree 
was affirmed in appeal. 

Under section 48 (F) of the Bengal Tenancy Act the holding 
of an under-raiyat is heritable but it is not transferable except 
with the consent of the landlord. In this case both the Courts 
below have found that the defendant No. r in taking permanent 
lease did not take the consent of the plaintiff, who is the landlord. 

The question in appeal is whether the permanent lease operated, 
in effect, as an abandonment or relinquishment of the land by the 
‘under-raiyat. The learned Advocate for the appellant referred to 
the Full Bench case ofe Dayamayi v. Ananda (1) which was 
explained fully by Rankin and Mukerji, JJ. in 1924 in the case 
of! Ramesh Chandra Mitra v. Daiba Charan Das (3). In 
that case the tenant who had no right to transfer the land 
(1) (1914) I. L; R. 42 Calc, 173. ; 20 C. L. J. 52. (2) (1921) 39 C. L, J. 356, 


: $9 


Civ. 


1935. 
— 


lajuddin Sheikh 
v. 
Umedali Meah. 


August, 7. 


60 


Civit, 


1935. 

V — 
lajuddin Sheikh 
v. 
Umedali Meah, 


— 


THE CALCUTTA LAW joURNAL. Vor. LX1V, 


without the consent of the landlord sold it to certain persons and 
then took a tenancy under the transferee and retained possession 
of a certain portion of the land of the tenauts, In those circums- 
tances it was held by the Court that it was nol 'an abandonment 
by the tenant, Tae same view was held in 1029 in 
the case of Ramjoy Modak v. Durga Charan Nath (y) 
There also the transferor after transferring the holding obtained 
possession from the transferee of a portion of the holding and 
held the sime, In the circumstances it was held that there was 
no abandonment by the tenant, In the present case the under- 
raiyats granted first a full transfer and that that not being consi- 
dered valid, granted a permanent lease which in effect was no 
other than a full transfer and this they did without notice and 
without the permission of the landlord and they having vacated 
possession of the land in favour of the defendant No, 1 left tlie 
place. There was therefore, as the Courts below held, actual 
abandonment by the under-raiyats. 

It is next urged that abandonment is not to be presumed to be 
complete inlaw unless it is proved that the transferriug tenant 
relinquished the lani without arranging for the payment of the 
rentas it falls due, that in this case the plaintif could not say 
that he did not get rent for 1335 B. S. and as to the rent of 1336 
B. S. he admitted that he had not asked for the rent from the 
under raiyats, The transfer was made in Falgoon 1336 B. S. and 
the suit was instituted within 3 months from then, This point 
is in favour ofthe appellant, but in,my opinion this cannot decide 
the question of abandonment. Section 87 of the Be ngal Tenancy 
Act is not exhaustive, The method described by it is not the 
only method by which the landlord can claim that the tenant has 
actually abandoned the land. In this case the Courts below have in 
my opinion rightly held that actually there was abandonment by the 
under-raiyats. . 

Finally the question comes whether having regard to the law 
as stated in section 87 (4) (5) the plaintiff is entitled to eject 
the defendants, Clauss (4) of section 87 states that “Where a 
holding bas been sub-let by a registered instrument, the landlord 
shall, before entering on the holding offer the whole holding to 
the sub-lessee for the remainder of the term of the sub-lease” etc, 
Now in this case it was not a sub-lease for a term, but a permanent 
sub-lease, clause (4) therefore would not be applicable to this 
case Clause (5) is in these terms 1—"If an under-raiyat * * * * 
(c) has been in possession of the land for a continuous period of 

(1) (1929) 50 C, L. J. 328. 
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12 years whether before of after or partly before or partly after the 
commencement of the Bengal Tenancy (amendment) Act 1928, 
or has a homestead thereon, the landlord shall, before entering 
on the holding offer the whole holding to the under-raiyat at the 
rent paid by him to the raiyat” etc. In this case it is clear that 
the under-raiyats, Amin and others, were in possession of the 
land for a period of over 12 years. They held it from the time 
of their father Madbab and the defendant proved a rent receipt 
of the year 1321 B. S. showing that at that time the .under-raiyats 
or their predecessors were in possession and the transfer was made 
in 1336 B. S. so thatthey were in possession of the land for over 
12 years; The question is whether, in these circumstances, the 
defendant is entitled to the benefit of this section. It was further 
urged that Madhab and his sons had a homesteid on this little 
piece of land and it is this homestead which is in suit, and as it 
was & homestead it would in any case come under clause 5 (c). 
This isa point on which there is no decision by this Court, it 
having come into force in February, 193g. On first impression 
it appears that clause (5) (c) would be protection to an under- 
raiyat of the first degree, inasmuch as the relevant words are 
“the landlord shall offer the holding to the under-raiyat at the 
rent paid by him tohe raiyat,” and it would not give protection 
to an underraiyat of the second degree, such as the defendant 
inthis case. If the defendants were allowed the protection of 
clause 5 (c) of section 87 then he could resist the eviction, But 
in the absence of any authoritative ruling on the point I do not 
feel justified in interpreting the clause in favour ofthe defendant, 
having regard to the fact that under section 48F a transfer by 
an underraiyat is not -valid unless it: is made with the 
previous consent of, the landlord. 

The plaintiff and the defendant appear to be neighbours, It 
is unfortunate that the defendant did not apply to the plaintiff 
for his consent. It is not improbable that he could have obtained 
that consent on consideration and it is also unfortunate that 
although the defendant in this Court offered ‘to: pay all the 
costs of the suitand salami as enacted by section 87 (5) (c), 
the learned Advocate of the plaintiff could not accept the same. 

In the result this appeal is dismissed but in the circumstances, 
the parties will bear their own costs in this Court. 

Leave to appeal under section 15 a the Letters. Patent is 
grantad. ; i 
H K. B . Appeal dinis 
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Before Mr. Justice S. IV. Guha and Mr. Justice C. Bartley. 


KAMARUDDIN SHAH AND OTHERS . 
v. 
SHAIK DILJAN.* 


Suit for enforcement of mortgage Silpulation in subsequent kobala—New 
contract between the parties—Contract in the mortgage bond, if superseded 
by the stipulation in the kobala— Mortgagors not made parties in appeal — 
Such appeal, if defective. 


Defenant No. 1 and the father of defendants Nos. 2 and 3 executed a 
mortgage bond for Rs. 440, the rate of interest payable was 64 seers of paddy 
a rupee. A year subszquent to the mortgage in favour of the plaintiffs the 
mortgagee took a kobala from the mortgagors for the sale of the mortgaged 
property along with other properties for the consideration of Rs. 1000, which 
was made up of the mortgage bond for Rs. 440 and another for Rs. 178 and 
a cash payment of Rs. 382. There were stipulations contalned in the 
kobala, that in case of the purchaser being ejected or dispossessed from the 
lands conveyed by the kobala, the whole of the consideration money Rs. 1000 
with interest at one anna per rupee were to be repaid with interest from the ' 
date of the execution of the document till realisation. The kobala was 
cancelled by the Collector as inoperative against the defendants Nos. 1 to 3 and 
the plaintiffs were disposessed from the properties covered by the same. » The 
plaintiffs instituted a suit for realisation of Ra. 382 with ‘Interest and got a money 
decree for the same. The plaintiffs thereafter brought a suit for enforcement 
of the mortgage for Ra. 440 : 


fleld that the effect of the stipolatian contained in the kobala for repay- 
ment of the whole of th: amount of Rs. 1000 with interest at a rate different 
from the rate of interest mentioned in the mortgage bond for Rs. 440, was that 
a new contract between the parties extinguishing their rights under the mort- 
gage, was brought into existence, The contract evidenced by the kobala, 
enforceable in certaln events, was one and indivisible, that contract superseded 
the contracts of mortgaage evidenced by two mortgage bonds. The plaintiffs 
not having Included in the suit for realisation of Rs. 382 the whole of the 
claim which they were entitled to make on the terms of one and indivisible 
contract, which extinguished and completely superseded the mortgage for 
Re. 440, must be taken to have relinquished the portion of the claim which he 
did not make, so far as the amount of Rs, rooo, the consideration for the 
contract evidenced by the kobala. 


Held, further, that the appeal was defective inasmuch as the mortgagors 
defendants in the sult had not been made respondents in the appeal. 


* Appeal from Appellate Decree No. 561 of 1934, against the decree of 
T. N. Roy, Esq, Additional Subordiate Judge, Malda, dated the goth October, 
193% reversing that of Babu Dines Chandra Sen, Munsiff, 1st E Malda, 
dated the asth April, 1933. 


Vor, LXIV,] HIGH COURT, » 


Appeal by the Plaintiffs. " 
Suit for enforcement of mortgage. 


The material facts will appear from the judgment. 


Dr, Nares Chandra Sen Gupta, and Syed Farhat Ali for the 
Appellant, 


Sir Syed Md. Saadulla, Messrs. Jatindra Mohan Chowdhury 
and Serajuddin Ahmed for the Respondent. : 


The judgment of the Court was as follows: 


This appeal has arisen out of a suit for enforcement of a mort- 
gage executed by the defendant No. x and the father of ‘the defen- 
dants Nos. 2 and 3 in favour of the plaintiff and his father. The claim 
made in the suit was resisted by the defendant: No. 1, the purchaser 
of the mortgaged property ; and the only question for consideration 
in this appeal is whether the plaintiff's claim in suit was barred by 
the provisions contained in Order a, r. 2 of the Code of Civil Proce- 
dure. The question was decided in favour of the plaintiff by the 
Court of first instance ; but the decision of the Court of appeal 
below was in favour of the defendant No. 4, tbe appellant in 
that Court, and the plaintiff's suit was dismissed by the learned 


- Judge in the lower appellate Court. This appeal is by the plaintiffs 


in the suit, and the only respondent in the appeal is the defendant 
No. 4, the purchaser of the mortgaged property, the mortgagor 
defendants are not parties to the appeal to this Court. 


"The mortgage bon] on, which the claim of the plaintiffs was 
based was executed on the 29th Bhadra, 1329 B. S, for Rs. 440, 
the rate of interest payable was 614 seers of paddy a rupee a year 
subsequent to the mortgage, The mortgagees took a Kobala from 
the mortgagors for the sale of the mortgaged property along with 
other properties, for the consideration of Rs. rzcoo. The original 
Kobala was not produced in Court by the plaintiffs ; buta certified 
copy was placed on record by the defendant No. 4 during the 
trial of the suit. The Kobala appears to have been used in 
evidence in the Court of appeal below without any objection, and 
it was used as evidence in the case by the learned Advocates 


appearing for the parties to this appeal. From the Kobala and 


the document Ex. B. in the ease, an order of the. Collector, 
cancelling the sale of properties purported to- have been conveyed 


` by the Kobala, it would appear, as has been set out in the judgment 


of the lower appellate Court, that the mortgage in suit for Rs, 440 
as also another mortgage for Rs, r78 were recited, and it was 
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mentioned that on account of the two. mortgages the defendants’ 
dues to the plaintiffs were Rs. 61:8. The consideration for the 
Kobala, Rs. tooo was made up of the mortgage bond loans of 
Rs. 618, dnd a cash payment of Rs. 382. ‘There were stipulations 
contained -in the Kobala, that in case of the purchaser being 
ejected or dispossessed from the lands conveyed by the- Kobala, 
the whole of the consideration money, Rs rooo, with interest 


‘atone anna per rupee, wasto be repaid with interest from the 


date of the execution of the document till realisation, The Kobala 
having been cancelled as inoperative against the défen lants-Nos. 1 
to 3 and the plaintiffs dispossessed from th3 properties covered 
by the same, plaintiffs renlised the amount of Rs. 382 mentioned 
in the Kobala with interest, by suit. In view of the position 
indicated. above the question was whether the plaintiffs were 
entitled to sue on the mortgage evidencing a loan of Rs. 440 ; 
could the suit in which the appeal has arisen be maintained in 
view of the provisions of Rule 2 of Order II of the Code of 
Civil Procedure. 

The Kobala was for the total consideration of Rs. rooo, made 
up of the two mortgage loans mentioned therein and a cash payment 
of Rs. 382; the amount of Rs. 618 went towards the satisfaction 
of the mortgages, one of which was sought td’ be enforced in the 
suit The effect of the stipulation contained ia the Kobala for 
repayment of the whole of the amount of Rs, 1ooo with interest 
at a rate different from the rate of interest mentioned in the 
mortgage bond for Rs. 440, was that a new contract between the 
parties, extinguishing their rights finder the mortgages was brought 
into existence. The contract evidenced by the Kobala, enforce- 
able in certain events was one and indivisible ; that contract 
superseded the contracts of mortgage, evidenced by two mortgage 
bonds, one of which was sought to be enforced by the plaintiffs in 
the case before us. There was a suit for realisation of Rs 382 with 
interest and Rs. rooo mentioned in the Kobala ; a money decree 
was recovered by the plaintiffs in respect of the claim in suit, 
which must, in our judgment, be taken to be a part of the claim 
that could be made on the contract evidenced by the Kobala. 
The. plaintiffs not having included the whole of the claim which | 
they were entitled to make on the terms of one and indivisible 
contract, which extinguished and, completely superseded the 
mortgage in the case before us, must be taken to have relinquished 
the portion of the claim which he did not make, 82 far as the amount 
of Rs. 1000, the consideration for the contract evidencad by the 
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, Kobala, In the above view Of the case before us, the learne 1 Subor- 
` dinate Judge’s decision has to be upheld. 


It may be mentioned that the appeal is defective inasmuch as 
the mortgagors defendants in the suit in which this appeal has 
arisen have not been made respondents in this Court. 


The appeal is dismissed with costs, 


H. K. B. "- . Appeal dismissed, 


Before Mr. Justice Syed Nasim Ali 


RAGHUMANI RAY AND ANUTHER, SHEBAITS OF SRI 
SRI ISSWAR SRIDHAR JIU THAKUR 


v 
BIBHUTIBHUSAN ROY AND oTHERS.* 


Permanent lease, selami Jor— Receipt, if requires registration—-Indian 
Registration Act (XVI of 1958) Section 17 (1) (c) - Authority of the Shebait 
—'Benefit of the estate’, implication of—Shsbuit’s power of selling or 
leasing out permanently the debutter property-—Necessity unavoidable 
Principle, tf applicable to agricultural lands and building sites—Finding 
of fact of trial Court, if reversed by the lower appellate Court—What the 
appellate Court should consider— Practice, 


A receipt which acknowledged receipt of a certain sum as selami for a 
permanent lease of a certain plot of land is compulsorily registrable within 
the meaning of Section 17 (1) (c) of the Registration Act. Such a receipt is 
therefore inadmissible in evidence to prove that any consideration was paid 
as selami. 

The authority of a shebait is analogous to that of a manager of an infant 
heir. It can only be exercised rightly ina case of need or for the ‘benefit 
of the estate’, The actual pressure on the estate, the danger to be averted 
or the benefit to be conferred are the criteriato be regarded: Prasanna 
Kumari Debya v. Golab Chandra Babao (1) and Hunoomanpershad Panday v. 
Babcose Munraj Koonweree (2) referred to. 


* Appeal from Appellate Decree No. 672 of 1934, against the decree of 
P. Ahmed, Esq., Additional Subordinate Judge of Hooghly at Howrah, dated 
the 8th November, 1933, reversing the decree of Babu Jnanendra Nath Ghose; 
Munsiff, Amta, dated the 27th September, 1932, 

G) (875) L. R. 21. A, 145 ; 23 W. R. 253 3,14 B. L, R. 450. 

(2) (1856) 6 M. I. A. 393 i 


CIVIL. 
Sampo 


1956. 


— 


Kamaruddin Shah 
y. 
Shaik Diljan. 


Cri. 

1936. 

d 
February, 12, 13. 


66 
Civit. 
1936; 
Raghumani Ray 


v. 
Bibhutibhusan Roy. 


— o 


February, 13. 


THE CALCUTTA LAW JQURNAL. (Vor. LXIV. 


The words “benefit of the estate" used in respect of debutter properties 
implies preservation of the estate from extinction, defence against hostile liti- 
gation affecting the estate, protection of the estate or portione of it from Injury 
on deterioration by inundation. À 

A shebait is not entitled to sella debutter, land solely for the purpose of 
investing the sale proceeds for a larger income than what was being derived 
before. In order to show imperative necessity compelling the shebait to grant 
a permanent lease ata fixed rent it must be found that the entire amount 
raised as selami was necessary to meets the actual primary pressure on the 
estate, It must also be shown that the amount actually required for meeting 
the pressing need of tbe estate could not beraised by alease for a term or 
even in perpetuity at a variable rent. 

The principle, that if asbebait is not constrained by unavoidable necessity, 
he will ba guilty of a breach of duty if he creates a new and fixed rent for all 
lime to come though adequate at the time, in lleu of giving the endowment 
the benefit of an augmentation of a variable rent from time to time apples 
equally to agricultural lands and building sites in villages: Maharanee 
Shibessouree Debia v. Mothooranath Ackarjee (1) and Pulaniappa Chetty v. 
2eivasikamony Pandara (2) referred to, 

In reversing the findings of fact arrived at by the trial Court, an appellate 
Court should consider the reasons given by the trial Court and apply his 
mind to the evidence on which the trial Court based its findings. 

When the appellate Court did not discuss all the relevant evidence and 
did uot give any reasons for his inability to agree with the trial Court in its 
conclusion on the facts which depended mostly on the oral testimony of 
witnesses : ` 

Held, that there was no proper hearing of the appeal by the lower appellate 
Court. / 


Appeal by the Plaintiff. 
Suit for possession, damages and mesne profits, 
The material facts will appear from the judgment. 


Messrs, Hiralal Chakravarty and Diptendra Mohan Ghose 
for the Appellant. 


Messrs. Gopendranath Das and Khitindra Kumar Mitter for the 
Respondent. 


The judgment of the Court was as follows : 


This is an appeal by the plaintiff in a suit for possession, 
damages and for mesne profit. The plaintifi’s case, briefly stated, 
is as follows. 


The disputed land measuring about 1 Bigha and rg Cottas in 
area is the Debuttar property of Sri Sri Sridhar Jiu Thakur of the 


() (1869) 13 M. I. A. 270. 
(a) (1517) L. R. 44 I. A. 147 ; 26 C. L. J. 153; L L. R. 40 Mad, 709. 
"S * 


Vor. LXIV.] . HIGH COURT 


Roys of Tejpur in the District of Howrah. The members of the 
Roy family are many and four elderly members of the four main 
brarches of the family jointly look after the Debuttar estate and 
carry out litigations in respect of the same, If any property 
appertaining to the Debuttar estate is to be leased out the manag- 
ing shebaits obtain the consent of all the shebaits residing at 
Tejpur and after publication of notice and announcement by beat 
of drum settle the same. One Goluk Moira and his descendants 
were chakran tenants of the disputed land under the Debuttar 
estate. The family of the Moiras gradually became extinct and 
the last holder surrendered the land and left the village. The 
land thereafter remained in the Aas possession of the Thakur, 
Defendant No. 2 was temporarily entrusted with the supervision 
of the work of the gomosta of the Debuttar property. Taking 
advantage of his position he got a kabuliat secretly executed by 
his own relation defendant No. 1 on 8th Baisak 1336 B.S, in the 
names of defendants Nos, 3, 4 and 5 and late Lalitmohon Roy, 
the four managing shebaits of the Debuttar estate without their 
consent and knowledge. The other shebaits including the plain- 
tiffs were not aware of this settlement. The kabuliat was registered 
on 17th May, 1929. Defendant No. 2 thereafter erected tempo- 
rary huts on the disputed land and is illegally possessing the same, 
The rent fixed in the Kabuliat is a nominal rent and the term 
of the kabuliat is indefinite. The plaintiffs never accepted defen- 
dant No. x as tenant; nor did they authorise the gomostha of the 
Debuttar estate to grant da&At/as to him. Defendant No. 2 being 
himself a shebait acted in breach of trust in taking the Kabuliat 
in the name of defendant No. r. The Kabuliat is, therefore, void. 
As the shebaits are numerous and as it is not possible to serve the 
summons On all the shebaits the suit has been brought by two of 
the shebaits on behalf of the Thakur under the provisions of 
Order 1 rule 8 of the Civil Procedure Code. The defence of defen- 
dants Nos. x and 2 is as follows :—The majority of the members 
of the Roy family do not reside at Tejpur. As it is not possible 
to obtain consent of all the shebaits in matters relating to the 
management of the Debuttar estate the practice is to entrust one 
shebait residing at Tejpur to look after the Debuttar property. 
Before any Debuttar property is leased out his duty is to consult 
all the shebaits residing at Tejpur and to announce it by notice 
and beat of drum. The documents however, are taken in the 
names of four persons representing the four main branches of the 
Roy family. Goluk and his descendants held the disputed land at a 
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money rent of R& 3. The land became AZas after the extinction 
of Goluk's family and inspite of best efforts no tenant was available, 
At the time of the settlement of the disputed land one Ganesh 
was entrusted with the supervision of the Debuttar estate. There 
was a pressing need for money for meeting the expenses of many 
litigations concerning the Debuttar estate. The shebaits repeatedly 
asked Ganesh to let out the land in Aaemi right by taking selami. 
After consulting defendants Nos. 3 to 5 and Lalit Mohun Roy and 
other shebaits residing at Tejpur, there was publication of notice 
and announcement by beat of drum about the intended settlement. 
Bibhuti Roy son of defendant No. 2 offered the highest bid, paid a 
selami of Rs. zor and took the Bondobast at a rental of Rs. 5 in 
the name of defendant No. x and in accordance with the practice 
a Kabuliat was taken in the names of the representatives of the four 
branches-of the family with the money obtained as selami. Ganesh 
met the costs of the litigation relating to the Debuttar property 
without any. objection from any of the shebaits, The settlement 
has thus benefited the Debuttar estate. Bibhuti was subsequently 
added as defendant No. 2ka, He filed a written statement support- 
ing defendants Nos. 1 and 2. The other defendants did not 
contest the suit. The findings of the trial Court are these: (1) No 
litigation was pending at the time of the*settlement. (2) There 
was no want of money. (3) The practice regarding the settlement 
of Debuttar land was not followed at the time of settlement, (4) 
All the managing shebaits did not consent to the settlement. (5) 
No selami was paid. (6) The Kabuliat was taken secretly and 
the settlement was not at all donafide. On these findings the suit 
was decreed by the trial Court. 

Defendant No. aka appealed to the lower Appellate Court. 
The learned Additional Subordinate Judge who heard the appeal 
came to the conclusion that there was legal necessity for granting 
the permanent lease on tbe following facts. (1) Some rent suits 
were pending in which the deity was the plaintiff, (2) An execu- 
tion case in which the deity was the decree-holder was also pend- 
ing. (3) Money was required for the conduct of the above cases 
and the gomostha in charge of them was making repeated demands 
for money. (4) Less than one rupee was in the coffer of the deity. 
He also found that the selami was paid as alleged by the defen- 
dants;that the receipt of the selami was acknowledged by the four 
managing shebaits and nine other shebaits by exhibit G ; that the 
plaintiff was present at the time of the settlement and that he was 
one of the intending lessees; that the plaintiff had failed to show 
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that any other shebait was left out or not consulted ;thatithe proce- 
dure obtaining in the Debattar estate in making settlement of land 
was followed and.that the entire body of shebaits residing at 
Tejpur for the time being made the settlement. He accordingly 
allowed the appeal and dismissed the suit with costs. The plaintiffs 
appeal to this Court. 

The first contention of the learned Advocate for the appellant 
is that exhibit G is not admissible in evidence inasmuch as it 
is not registered in accordance with the provisions of the Registra- 
tion Act. By section. 17 (1) (c) of the Indian Registration Act 
a non-testamentary instrument which acknowledges receipt of 
payment of any consideration on account of creation, declaration, 
assignment, limitation or extinction of any such right, title or 
interest is compulsorily registrable. Exhibit G is a receipt which 
"acknowledges receipt of Rs. zorj- as selami for a permanent lease 
ofthe disputed land. It therefore required registration. It is, 
therfeore, not admissible in evidence to prove that any considera- 
tion was paid as selami for the permanent lease alleged to have 
been granted by the  shebaits. 

The next point urged by the learned Advocate for the appellant 
is that on the facts found by the learned Judge the lease cannot 
be said to have been” granted for legal necessity. “To create 
& new and fixed rent for all time, though adequate at the 
time, in lieu of giving the endowment the benefit of an augmenta- 
tion of a variable rent, from time to time, would bea breach of 
duty in a shebai#.” See the case of Maharanee Shibessource Debia 
v. Mothooranath Acharjo (1) But there would be no breach of 
duty if the shebait is constrained to do so by unavoidable necessity. 
The'principle applies equally to agricultural lands and building 


sites in villages. See the case of Palaniappa Chetty v. Deivasi- 


kamony Pandara (a). The authority of a shebait is analogous 
to that of a manager of an infant heir, It can only be exer- 
cised rightly in a case of need or for “the benefit of the estate.” 
The actual pressure on the estate, the danger to be averted, or 
the benefit to be conferred are the criteria to be regarded. See 
the case of Prassanna Kumari Debya v, Golab Chand Baboo (3) ; 
HAlunoomanpersaud Panday v, Babooee Munraj Koonweree (4). It 
is not possible to state precisely the meaning of the words 

(1) (1869) 13 M. I. A. 270 (275). 

(2) (1917) L, R. 44 I. A. 147 ; 26 C, L. J. 153 ; I. L, R. 40 Mad, 709. 


(3) 1875) L. R. 21. A. 145; 23 W. R. 253 ; 14 B. L. R. 450." 
(4) (1852) 6 M. I. A. 393 ; 18 W. R. Bt Note, 
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"benefit to the estate.” The reported cases show that preservation 
of the estate from extinction, defence against hostile litigations 
affecting the estate, protection of the estate „or “portions of it 
from injury on deterioration by inundation have been taken 
as “for the benefit of the estate.” The shebait is not entitled to 
sell a Debuttar land solely for the purpose of investing the sale 
proceeds for a larger income than what was being derived before. 
Again in order to show imperative necessity compelling the shebait 
to grant a permanent lease at a fixed rent it must be found that the 
entire amount raised as selami was necessary to meet the actual 
pecuniary pressure on the estate. It must also be shown that the 
amount actually required for meeting the pressing need of the 
estate could not be raised by a lease for a term or even in perpe- 
tuity at a variable rent, The findings of the learned Judge do not 
show what was the amount which was actually necessary for meet-* 
ing the costs of the litigation pending at the time. It has not been 
found that there was no immediate prospect of getting sufficient 
money from the rents and profits of the Debuttar estate and that 
unless money had been immediately raised the rent suits and the 
execution case would have been dismissed. ‘There is also no find- 
ing to the effect that the actual amount necessary could not be 
raised by giving a lease fora term or in perpetuity with variable 
rent, The learned Judge, in my opinion, did not correctly appre- 
ciate the real nature of the controversy between the parties on 
this point. 

The last contention of the learned Advocate for the appellant is 
that in reversing the findings of fact arrived at by the trial Court 
the learned Judge did not at all consider the reasons given by the 
trial Court and that he did not at all apply his mind to the evidence 
on which the trial Court had based its findings. This contention is 
well founded. As regards the question whether the practice preva- 
lent in connection with the granting of settlements was followed by 
the shebaits in the present case the trial Court in a very careful 
judgment after considering all the relevant evidence came to the 
conclusion that the practice was not followed. The learned Judge 
without adverting to the reasons given by the trial Court and the 
evidence on which it relied disposed of the matter in one solitary 
sentence with the words “The procedure obtaining in Debuttar 
estate of the plaintiffs! deity in making settlement of land was also 
followed in this case." His findings on other facts are not also 
satisfactory. He did not discuss all the relevant evidence and did 
not give any reasons for his inability to agree with the trial Court 
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in its conclusion on that facts which depended mostly on the oral 
testimony of certain witnesses whom the trial Court heard and 
whom he had no,opportunity of hearing. In my judgment, there 
was no proper hearing of the appeal by the lower Appellate Court. 


The result, therefore, is that this appeal is allowed, the judgment 
and decree ofthe lower Appellate Court are set aside and the case 
is sent back to that Court for a rehearing of the appealin the light 
of the observations made above. 


Costs will abide the result. 


PR Appeal allowed: 
Case remanded, 


Before Mr. Justice R., E. Jack. 


SHIB CHANDRA SARKAR AND OTHERS 
v. 


PANCHANAN KOLAY AND OTHERS,* 


Bengal Tenancy Act (VIII of 1885 as amended by Act iV of 1928), Sections 
I8 cl. (2), 83, 155.—HEjectment of a ratyat—Section 23 of the 
Bengal Tenancy Act, if affected by Section 18 clause (2)—Section 23, if 
applicable to tenants at fixed rates, old and amended law—JNo evidence of 
breach of contract, Sectian 23, if abplicabie—Cause of action after amend» 
ment of the Bengal Tenancy Act but tenancy previous, old or new law 


applicableLimitation—Indian Limitation Act (IX of 1908), Schedule 
J Art. 32. 


The fact of a proceeding under Section 155 of the Bengal Tenancy Act 
shows that the plaintiff has recorded the defendant as tenant and it is immaterial 
in what way the defendant has acquired the holding. 


Clause (2) of Section 18 of the Bengal Tenancy Act does not affect Sec- 
tion 23 of the Act. Under the previous law, Section 23 had no application 
to tenants holding at a fixed rate of rent and the amended Act has 
made no alteration as regards the applicability or non-applicability of 
Section 23. 


*Appeal from Appellate Decree No. 1242 of 1933, against the decree of 
Babu Naranath Mukherjee, Subordinate Judge of Burdwan, dated the 16th 
January, 1933, confirming the' decree of . Babu Bagala Prasanna Basu, Munsiff, 
grd Court, Burdwan, dated the 29th June, 1931. 
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In the absence of any evidence of any bfeach of a contract: between the 
landlord and the tenant, under the terms of which the tenant is liable to be 
ejected, Section 23 of the Bengal Tenancy Act, is inapplicable. . 


_ In the case of a raiyat ata fixed rate of rent, when the cause of action arose 
before the amendment of the Act in 1928, the provisions of the old and not the 
amended Act is applicable, though the suit for ejectment was instituted 
in 1930. 


In a suit for ejectment under Section 155 clause (a) of the Bengal Tenancy 
Act instituted in 1337 B. S. i.e., in 1930 the evidence is that the plaintiff knew 
about the conversion in 1334 B. S. : i 


Held, that the suit was barred by limitation. 

Appeal by the Plaintiffs. 

Suit for ejectment. 

The material facts will appear from the judgment. 
Mr. Karunamoy Ghose for the Appellants. 


Dr. Bijan Kumar Mukherji and Mr. Ramendra Chandra Roy 
for the Respondents. 


The judgment of the Court was as follows : 


This appeal has arisen out of a suit for ejectment under sec- 
tion 155 (1) (a) of the Bengal Tenancy Act, on the ground that 
the tenants converted the agricultural land ° of the Jama into 
Bastu land and thereby rendering the same unfit for the 
purpose of agriculture, which was the original purpose of the 
tenancy. 


The learned Munsif found that the tenants were raiyats ata 
fixed rate, that the service of notice was not proved, and that 
the notice was defective. He also found that the suit was barred 
under Article 32, Schedule r of the Limitation Act, and by 
waiver and that infact the value had been enhanced by the 
conversion. 


The lower appellate Court dismissed the appeal upholding 
the findings of the learned Munsif except that the learned 
Subordinate Judge found that the notice was served. He found 
however that it was not a proper notice because it did not 
mention which portion of the holding was misused. He also 
found that the waiver was in r334 B. S., and there was no waiver 
after that whereas the suit was instituted in Sravan, 1337. As 
he found that there was waiver in 1334, it. would not be right to 
allow him to subsequently eject the. defendant on the same , 
ground. 


Vou LXiv.] ' HİGH court. 


It is now urged for the appellant that the case ought to be 
sent back to the trial Court for rehearing after framing an issue 
as to whether the holding was at a fixed rate, inasmuch as no issue 
was framed on this point, and inasmuch asthe learned Munsif 
found that the pleader who conducted the plaintiff's case was 
under an illusion, that even a raiyat ata fixed-rate of rent can 
be ejected under section 155 (t) (a). 

No doubt in the first place it might have been a ground for 
the admission of fresh evidence in the Court of first instance 
after it transpired that the pleader for the plaintiff was under 
this illusion, but the suit. has been going on for the last five 
years, and I find that in the lower appellate Court inspite of 
the finding that the pleader was under this illusion, a ground 
was taken that the Munsif was wrong in his findings, and it is 
too lite now to ask that the case should .be sent back for the 
admission of fresh evidence on this ground. Both the Courts 
had good reasons for holding that although the issue was not 
framed on this point, it was fully discussed. The defendants 
filed Dakhilas for 41 years in order to establish the presump. 
tion under section 5o of the Bengal Tenancy Act. It seems 
quite improbable that if the case is now sent back the plaintiff 
would be able to rebut the presumption which has been estab- 
lished by ‘the Dakhilas for the last 4r years The Dakbilas 
show that the Jama was purchased by Attar Mani ‘and Bhuti Dasi. 
Both the Courts have found that the circumstance of its creation 
was unknown, After the death of Attar Mani and Bhuti the holding 
was in the hands of Rakhal Kolay who was not their heir, and it 
was contended that the holding ceased to exist after their decease. 
But there is no substance in this contention as Rakhal has held 
the holding for twenty years, and the plaintiffs have treated him as 
their tenant throughout. The fact tbat these proceedings are under 
section 155, shows that the plaintiffs recorded the defendants as 
tenants, and it is immaterial in what way Rakhal acquired the 
holding. 

+ The next point raised was that section 155 applies to holdings 
at fixed rates under the amended Bengal Tenancy Act, inasmuch 
as clause (2) of section 18 of the new Act says that the provisions of 
sections, 234 to 38 (both inclusive) shall not apply to raiyats 
holding at fixed rates, even though such raiyats have a right of 
occupancy im the lands of their holdings. This proviso does not 
affect section 23 of the Act. It no doubt states that section 23A etc, 
does not apply to holdings at fixed rates, but there is no alteration 
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in law as regards the applicability or imapplicability of section 23. 
Under the previous law admittedly section 23 had no applica- 
tion to tenants holding at a fixed rate of rent. 

It is suggested that clause (b) of section 18 shows that section 23 
is not applicable as it will come under the terms of that clause, 
The clause says: that a raiyat shall not be ejected by his landlord 
except on the ground that he has broken a condition consistent 
with the provisions of this Act, and on breach of which he is, under 
the terms of & contract between himself and his landlord liable 
to be ejected. But in this case there is no evidence that there has 
been any breach of the contract between tbe landlords and the 
tenants, under the terms of which they are liable to be ejected, so 
that clearly section 23 has no application. In the case of raiyats 
at a fixed rate of rent, even if the amended Act of 1628 is applicable, - 
as the cause of action for the institution of the suit took pldce in 
1334 B. S., clearly it is the old Act which is applicable and not the 
amended Act, ; 

The next point raised is that as regards limitation the learned 
Subordinate Judge was wrong in referring to the evidence of the 
Gomosta as proving that the plaintiffs knew of the conversion more 
than two years before the suit, whereas the Gomosta ceased to be 
a Gomosta of the plaintiffs, it is said, ten years before the suit. 
The finding of the first Court shows that on other grounds it must 
be held that the plaintiffs knew about the conversion in 1334, viz. 
three years before the suit. The evidence on this point had not 
been controverted. It is proved that in Assar x 334 B. S., plaintiff 
No. 1 sent for the father of defendant No, 2 to compromise the 
matter and he saw plaintiff No, r two or three months later 
accompanied by plaintiffs Nos. 2 and 3 in connection with the 
compromise. So that these plaintiffs at all events knew about the 
conversion in Bysakh, 1334 B. S. On this point also the appeal 
must fail. 

The appeal is accordingly dismissed with costs. 


H. K, B Appeal dismissed, 


Vor, LXIV.) High GoUnt. 
CIVIL REVISION. 
Before Mr, Justice R, C. Mitter, 


Su, PRASANNA KUMARI MAZUMDAR 
v. 
TRIPURA CHARAN CHOWDHURY AND OTHERS, * 


Promissory note, loan on—~Adjustment of acceunts— Endorsement on the back 
of the promissory note—Such endorsement, tf an account stated - Limitation 
Act (IX of 1908), Sch. I Art, 64. 

The defendant borrowed money from the plaintiff on a promissory note 
on the rith of January 1932. In the promissory note there was a stipulation 
to: pay interest at the rate of 5 pies per day, On the 3rd July, 1937, there was a 
settlement of accounts between the plaintiff and the defendant, and calculating 
the interest at the rate of one anna.per month the sum of Rs. 137-80 was 
found due from the defendant to the plaintiff--Rs. 100 on account of principal 
and Rs. 37-8 on account of interest, 

Oa the back of the promissory note the following endorsement over the 
signature of the defendant appeared :—^Interest is calculated at the rate of 
12 pies per month from the date of the pro-note to the 3rd July, that is for 
one year five months and twenty two days. Rs. 137.8 is found due that is 
Rs. 37-8 for interest and Rs. 100 being the principal." Then there was the 
endorsement over the signature of the defendant "that the sum of Rs. 137-8 as 
remains due ( alf gfe )." This endorsement on the back of the promissory 
note was not stamped. 

In a suit instituted on the s7th July 199s, the plaintiff stated in his plaint 
that he was entitled to claim on tho basis of this settled account and he added 
interest to the sum of Rs. 1co at the rate of one anna per month and dated his 
cause of action to b this settlement of account and said expressly in his plaint 
that the cause of action arose-on the 5rd of July, 1933—the date of settlement. 

Held, that it was not necessary to decide whether the endorsement on the back 
of the promissory note was an acknowledgment within the meaning of Article 
1A of the Stamp Act. 

There are two classes of accounts stated. In one class the account stated 
lakes the form of a mere acknowledgment of a debt and in those circumstances, 
though it amounts to a promise and the existence of a debt may be interred, that 
can be rebutted. In the othr class there are on the account book itself cross 
demands between the plaintiff and the defendant and the cross demands are set 
off against each other. $ e 

Held further, that the plaintiff Had an independent cause of action accruing in 
his favour on the 3rd of July 1937, the suit not being based on the promissory 
note. The endorsement on the back of the promissory note must be taken as an 
account stated between the parties and as the suit has been brought within three 
years, it is within time under Article 64, Sch. I of the Limitation Act. 

Eleira Rodrigues Siqueira v. Gondicalo: Hygolita Constancto Noronha (1) 
and Firm Bishun Chand v. Seth Girdhari Lal (e) followed, 

* Civil Revision Case No. 186 of 1996, against the decree of S. K. Mittra, 
Esq. Munsiff of Patiya (Chittagong), dated the 13th November, 1935. 


(1) (1936) 50 C. L J. 494 ; 38 C.W, N. 813. 
(2) (1924) 59 C. L. J. 535 ; 38 C. W, N, 916. 
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Application by the Plaintif under nelle 25 Of the Provincial 
Small Cause Courts Act. 

The material facts will appear from the judgment., 

Messrs. Narendra Kumar “Das and Durgesh Prosad Das for 
the Petitioner. 


Mr. Anil Kumar Das Gupta for the Opposite Parties. 
C. A. V. 


The judgment of the Court was as follows : 

This Rule has been obtained by the plaintiff in a suit to recover 
a sum of money. It has been dismissed by the Court of first 
instance on the ground of limitation. The suit was instituted on 
the ryth July r935. The plaintif's case in the plaint is that the 
defendant borrowed money from him cn the ith January 1932 
on a promissory note executed on the said date. In the promissory 
note there is a stipulation to pay interest at the rate of 3 pies a day. 
‘Then the plaint recites that on 3rd July 1933 there was a settlement * 
of account between the plaintiff and the defendant, and the dues 
of the plaintiff and the defendant, and the dues of the plaintiff 
were calculated at a rate of interest which was not the rate of 
interest provided for in the promissory note. The rate of interest 
on which the calculation proceeded was at the rate of one anna 
per month. On that date the sum of Rs 137-8 was found due 
from the defendant to the plaintiff, Rs. roo on account of 
the principal and Rs. 37-8 on account of interest. Then the 
plaintiff says in his plaint that he is entitled to claim on the 
basis ofthis settled account and he added interest to the sum 
of Rs, rcoatthe rate of one anna per month. He dates his 
cause of action to be this settlement of account and says expressly 
in his plaint that the cause of action arose on the. 3rd July 1933 
the date of this settlement. For the purpose of supporting his 


. case he put in the promissory, note because on the’ back of it the 


following is the endorsement over the signature of the defendant : 
“Interest is calculated at the rate of 12 pies per month from the date 
of the pro-note to the 3rd July, that is, for one year five months 
and twenty-two days. Rs, 137-8 is found due, that is Rs. 37-8 
for interest and Rs. zoo being the principal.” Then there is the 
endorsement over the signature of the defendant “tbat the sum of 
Rs. 137-8 remains due (atf% 3f%),.” This endorsement on the back 
ofthe promissory note was not slamped. The learned Small Cause 
Court Judge proceeded upon the basis as if the suit was a suit on 
the promissory note, Th en he said tbat the suit was filed admittedly 
beyond three years from the date of the promissory note and the 
loan, and it would be barred unless thc endorsement on the back 
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“of the promissory note could be provel as an acknowledgment of 
liability. He said that the endorsement on the back of the 
note is an acknowledgment of liability within the meaning of 
Article rA ‘ofthe Stamp Act and, inasmuch as the said endorse- 
ment has.not been stamped with a ome anna stamp, the endorse- 
ment cannot be admitted in evidence, by virtue of the provisions 
of Section 35 of the Stamp Act. $ 

` It is-not necessary in thiscase for me to: decide whether the 
'éndorsement on.the back of the promissory note is an acknow- 
ledgment within the meaning of Article 1A of the Stamp Act, 
for in my view the Court below in deciding the question 
of limitation has proceeded wholly upon a misconception oí the 
plaintiffs case as made’ in the plaint. The plaintiff's auit -is not 
based on the promissory note. The plaintiff expressly states that 
* his cause of action arose upon the settlement account as endorsed 
upon the back of. the promissory note, over the defendant's signa- 
ture and’ he dates: his cause-of action not from the date of the promis- 
, sory note but the date of the said settlement of account, and fur- 


ther states that the settlement of account as contained on the back . 


‘of the promissory note, is his cause of action, that is to say, he 
states that he- is entitled to sue upon an account stated, the said 
account being stated on the-back of the promissory note. 

' | It is theréfore. necessary to consider whether his suit as framed 
is barred by limitation or not. If the endorsement on the back 
of the promissory note brings the case within Article 64 of the 
Limitation Act, the suit is clearly within time because the suit 
has been instituted within three years of the 3rd July, 1933. 1n 
my-judgment;the case comes within Article 64 of the Limitation 
Act, and in the view which I am taking I am supported by two 
recent decisions of the Judicial Committee of the Privy Council 
in the case of Elwira. Rodrigues Siqueira v. Gondicalo Hypolito 
Constancio Noronha (1), and the. case of Firm Bishun Chand v. 
Seth .Girdhari (2). The first case was a case instituted by the 
plaintiff for sums of money said to be due to him on account of 
his salary. The plaintiff in that case was an assistant of the 
defendant firm." He was employed in the year 1913 and at 
thé time of his employment his.salury was not fixed but 
he withdrew monies on his own account from time to time, 
during the course of 15 years, when he was in service, Attha 
time when he ceased to be in service, Mr. Rodrigues, the Manag- 


G) (1934) S9 C. L. J. 494 1 28 C. W. N. 813. 
(2) (1934) 59 C. L. J. 535 5-38 C. W. N. 916. 
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hn ing partner of the firm, gave him a letter in which the accounts 
1936. were stated, that is to say, his salary was fixed and calculated and 


t 3 i . y tor 
Sm. Prasanna the amounts drawn by him from time to time taken into account 


Kumari Mazumdar — and it was stated in that letter that a certain amount was due to 
Tripura’ Charan the plaintiff. This account was given to the plaintiff within three 
Chowdhury. years of his suit, As has been pointed out in the latter case I 
have referred to, Lord Wright observed that in this case namely 
the case of Siqueira v. Noronia (1), the figures were taken from 
the account books of the firm which contained entries only 
on one side namely the debit side showing different amounts 
drawn. by the plaintif on different occasions on his own account, 
but the credit side, namely, that where his pay was to be included 
was left blank, inasmuch as his pay was not settled. In the 
course of his judgment Lord Atkin pointed out that there were 
two classes of accounts stated. The gecond class is a class where " 
there are on the account book itself. cross demands between the 
plaintiff and the defendant and the.cross demands are set off 
against each other, That is what is usually called accounts stated,. 
and the accounts so stated itself furnishes a cause of action, the 
set off on one item against another is the consideration to pay by 
one party to the other the balance found on settlement of account 
as due from one to the otter. The other class of -account stated 
is that where there are no cross demands or set off. At page 816 of 
the report* Lord Atkin makes the following observation with regard 
to this class of account stated. He says this: ‘‘ Their Lordships 
think that what has been forgotten is that there are two forms of 
account stated. An account stated may only take the form ofa 
mere acknowledgment of a debt, and in those circumstances, 
though it is quite true it amounts to a promise and the existence 
ofa debt may be inferred, that can be rebutted, and it may very, 
well turn out that there is no real debt at all, and in ¢hose circums- 
_tances there would be no consideration and no binding promise." 
Then he deals with the other form of account stated, which I have 
already referred, to above, When at the settlement-of account a 
balance, is struck, and signed by the debtor and it only takes the 

: form of what Lord Atkin calls an acknowledgment, it is still an 
account stated, because as Lord Atkin puts it, it amounts to a 
promise to pay the amount found due on the account, It itself 
furnishes a cause of action and the only thing is that it would be 

. open to any party to lead evidence by showing that, in fact, there 


G) (1934) 59 C. L. J. 494 ; 38 C, W. N. 813. 
* Reported i in 38 C. W. N. or page 497 of the report in 59 C. L. J. —Rep. 
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was no debt. That is the only difference between the first, and 
second form where.there are cross demands, and cross demands 
are set off against-eich other. 
In the second of the Privy Council cases namely the case of _ 
a Firm Bishun Chand v. Seth Girdhari (1) Lord Wright pointed ` 
out that there can be account stated within the meaning of 
Article 64 of the Limitation Act where there are no cross demands 
between the plaintiff and the defendant in the strictest sense of 
the term. He says that where the relationship between the parties 
is that of a creditor and debtor and a loan is advanced by the 
creditor to the debtor either in one lump or on different occasions 
and if there is payment from time to time by the debtor and after 
certain intervals, the credit side and the debit side are squared up 
and the amcunt found due is calculated by addition and substrac- 
tion and the final result is stated and the debtor signs it, it would 
‘come within.the meaning of Article 64 of the Limitation Act. 
At page 967 of the report* there are the observations which are 
relevant to the present case: “ Indeed, the essence of an account 
stated is not the character of the items on one side or the other, 
but the fact that there are cross items of ‘account and that the 
parties mutually agree the several amounts of each and, by treating 
the items so agreed on the one side as discharging the items on 
the other side gro tanto, go onto agree that the balance only is 
payable.” Then there is this passage which is very important : 
“ Such a transaction is in truth bilateral, and creates a new debt 
and a new cause of action. There are mutual promises, the one side 
agreeing to accept the amount of the balance of the debt as true 
(because there must in such cages be, at least in the end, a creditor 
to whom the balance is due) and to pay it, the other side agreeing 
the entire debt as nt a certain figure and then agreeing that it has 
been discharged to such and such an extent, so that there will be 
_a complete satisfaction on the payment of the agreed balance. 
Hence there is mutual consideration to support the promises on 
either side and to constitute the new cause of action.” 
Relying upon these two principles formulated by these two 
judgments I do hold that the plaintiff had an independent cause 
“of action accruing in his favour on the 3rd July, 1933. The 
endorsement on the back of the promissory note must he taken 
as an account stated between the parties, and as the suit has been 
brought within three years, it is within time. I therefore overrule 


(0. (1934) 59 C. L. J. 535 ; 38 C. W. N. 916. 
*i,o, in 38 C. un N, or page 543 of the report in so C. L. ]—Rep. 
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the decision of the lower Court on the point of limitation. In- 
aha there has not been any trial on the merits I remand’ 
the case in order that the “other points raised by the parties may 
be gone into. 

The result.is that the Rule is made absolute : cost one gold 
mohur to abide the final result. l 


H, K, B. - Rule made absolute. 


~PRIVY COUNCIL, 


Present: Lord Dhankerton, Lord Alness and -Sif George Rankin. 
SAT NARAIN AND ANOTHER 


v. 


RAI BAHADUR SRI KISHEN DAS, SINCE DECEASED AND 
OTHE S 


[Ox APP’ AL FROM Tug HIGH Court Or JUDICATURE 
Ar LAHORE ] i 


Joint Hindu family, managing member of—Sych managing member 
adjudicated insolvent-—Property vested in the Official Assignee — Right of the 
Official Assignee to sell the property of the insolvent —Division of the joint 
family; when can be made—Limitations to the power of the managing 
member and the Official Assignes to sell the joint family property. 


The managing member of a joint Hindu family governed by the Mitakshara 
law had been adjudicated an insolvent and a vesting order was made in favour 
of the Official Assignee of the right, title and interest of the managing member 
In the joint family property. It was held in Sat Narain v. Bekari Lel,(1) that 
the ‘adjudication order did not vest in the Official Assignee the interest of the 
sons of the managing member in the family property ; but the Official Assignee 
claimed the right to exercise the power ofthe insolvent, as father, to sell the 
joint family property for payment of the insolvent’s antecedent debts, so far as 
not incurred for immoral or illegal purposes, by virtue of the provisions .of 
Section 52 (2) (b) of the Presidency Towns Insolvency Act, 1909. 


Held (1) the claim of the Official Assignee is well founded, and that, the 
capacity Lo exercise the insolvent’s power to sell the joint family properties for 
his antecedent debts, these not having been incurred for immoral or illegal 
purposes, vested in the Official Assignee : Oficial Assignee of Madras v. Ram 


Chandra (2) ; Re Sellumithu Servai (3) ; Bawan Das v. Chiene (4) ; Sita Ram 


v. Bent Prasad (5) and Re Balusami Ayyar, (6) referred to. 


Q) (1925) L. R. gl A. az. (a) (1925) I. L. R. 46 Mad. 54, 

(3) (1924) I. L. R. 47 Mad. 87... (4) (1922) I. L. R, 44 All. 316. 

(5) (1925) I. E. R, 47 All. 263. 46) (1928) I. L. R. gt Mad, 417. 
T * 
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(2) Such power must bs «exercised subject to its limitations, and .the 
provisions of Section 17 and Section 49 (s) do not apply. 

(3) Division of the joint family property by partition can be made only 
after provision for the satisfaction of the insolvent's anlecedent debts in so far 
as ihe sons of the managing member fail to show that they are immoral or 
illegal. . 


(4) The father's power of sale for his debts exists only so'long as the 
joint family property is undivided and the capacity of the Official Assignee is 
similarly limited: Sita Ram v. Beni Prasad (1) overruled on this point. 
Re, Balusami Ayyar (a) approved of ; Bawan Das v. Chiene (3) approved of ; 
Sahu Ram v. Bhup Singh (4) and Brij Narain v. Mangla Prasad 
(5) explained. , 


Privy Council Appeals Nos.:23 and 24 of 1932 from a judgment 
and decree of tbe High Court of Judicature at Lahore (Campbell 
and Dalip Sing 77.) dated 20th January 1926 affirming the decrees 
of the District Judge of Delhi, dated the 13th April, 1916. 


W. H, Upjohn K, C. and J. M. Parikh for the Appellants :. In 
a Mitakshara joint family consisting of father and his sons, the 
father has no power, within the meaning of the term in the Presi- 
dency Towns Insolvency Act (3 of 1g09) sections 2 (c), 17, 52 (2) 
(b), in, or over, or in respect of, the joint family | property, 
and/or the shares of the sons therein, which he can exercise for his 
own benefit. The pious duty of a son to pay his father’s debts, 
does not give the father a legally enforceable right to alienate the 
joint family property to pay his own debts, The pious duty of a 
son to pay his father’s debts is not a legally enforceable obligation 
on the son to pay his father’s debts. Assuming that the father 
has the tight to alienate the joint family property to pay his own 
debts, that ‘right ceased to exist in him and did not vest in the 
Official Assignee on making an order of adjudication against the 
father, which caused disruption of the joint family and effected 
separation in ‘interest amongst the co-parceners. Refersto Zyvans- 
Jtr of Property Act 1882, ss. 3,46 and g7: .Maynes Hindu Law 
oth Ed. p. 411. Mulla’s Hindu Law Sth Ed, f. 506 paras. 356, 357, 
334, 335, and oth Bd. p. 411 para, 295, 356: Sita Kam v. Beni 
Prasad (1) ; Baoan Das v. Chiene (3) ; Re: Sellamuthu Servai (6); 
Subramania Ayyar v. Sabapathy Aiyar (1); Ke: Balusatni Ayyar (2) 


G) (gas) 1 L. R, 47 AIL. 262. (2) (1928)I. L. R. 31 Mad. 417. 
(3) agar) I. L. R. 44 All. 316. i 

(4) (1917) L. R. 44 L A. 126 ; I. L.R. 49 AI 4378601. T. 1. 

(S) (1924) L L. R. sr L A, 129 ; L. L. R. 46 All. 95 ;41 C. L. J. aga. 

(6) (1924) I. L. R. 47 Mad. 87. (7) (1927) L L. R. 51 Mad. 361. 
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Kishan Sarup v. Brij Raj (1); Venkureddi v. Vents Reddi (2) ; 
Fakirchand — Motichand, v. Motichand Hukchand (3); Suraj. 
Bansi Kær v. Shea Proshad Singh (4) ; Sat Narain v. Behari 
£ai (3). 


7. M. Parikk followed: It is not the law that the father’s 
debt is a liability, There is no authority to say that the 
debts of the father must be provided for on partition, 
but the authorities do say that there is no pious liability 
on the sons to pay off a father’s mortgage debt, The creditors 
are on the same footing as the fathers: refers to Saku Ram v. 
Bhup Singh <6); Brij. Narain v. Mangla Prasad (7) i. Suraj 
Bunsi Koer v. Sheo Prasad Siugh(4); Venkursddi v. Venku- 
reddi (2); Subramania v. Subagathy (8); Bankey Lal v. 
Durga Prasad(9) ; Chandradeo Singh v. Mata Prasad (10); 
Jogi Das v. Ganga Ram (11); Madho Pershad v. Mehrban ° 
Singh (12) ; 


The insolvent has a separate share immediately he becomes a 
bankrupt. The share of the insolvent vests in the Official Assignee 
and separation of the family takes place on the date of such ves- 
ling : Sat Narain v, Behari Lal? (5) at page 28. Mullas Hindu 
Law para 229. 


- A. M. Dunne K, C. and A. A. Uthwatt for the Respondents, 
the Bank of Upper India: The appellants cannot be permitted 
to argue that the Official Assignee has not purported to dispose 
of the appellans share in the j.int property sold to the Bank 
since such contention was not raised in tbe District Court or in the 
memorandum of appeal to the Court of Appeal, and is inconsistent ` 
with such memorandum of appeal and also with the presentation of 
the case in the District Court and is a matter on which the material 


(1) (1929) I, L. R, 51-All. 932. 

(2) (1926) I. L. R. so Mad. 535, (339). 

(3) (1833) I. L. R. 7 Bom. 438. 

(4) (1878) L. R. 61. A. 88 (100) ; 4C L, R. 226; LL L. R, 5 Cale, 148, 
(5) (1925) L, R. 5a I. A. aa. 

(6) (1917) L. R. 441. A. 126 ; L L. R.3 9 All. 497; 2 26 C. Lpa 

(7) (1923) LAR. 51 I, A. 129 (138:9) ; L L, R. 46 AIL 95 ; 41 C. L. J. 232. 
(8) (1927) 1. L. R., Er Mad. 361. 

(9) (1931) L L. R, SPAM. '868. 

(10) (1909) I, L. R. 31 All 176. 

(11) 0917) 21 C. W, N. 957. 

(1a) (1890) L. R. 12 L A 194 ; b L. R. 18 Cale. 157. . 
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evidence has not been próduced. By virtue of the mortgage the 
Bank or the Official Assignee with their consent, has powér to dis- 
pose of the appellant’s share in property comprised in the mortgage. 
The power of the insolvent to dispose of his sons’ shares in the joint 
family property for the purposes of repaying debts which are neither 
illegal or immoral is a power which vests in the Official Assignee 
under the Presidency Towns Insolvency Act, 1909. The appellants’ 
share in such of the family property as bas already been sold has 
been validly disposed of under. one or both of the above powers 
and their share in such of the property as remains unsold can 
likewise be disposed of for meeting the Bank’s mortgage debt and 
other debts which are not illegal or immoral, and the Court's decree 
in this respect is correct, There is no authority for saying that the 
insolvency resulted in a division of the family estate. It survives 
until the breaking up of the family. There is nothing in the Act 
about it. There is no disruption of the family by adjudication 
in bankruptcy. 

Refers to Venkureddi v. Venku Reddi (1); Suraj Bunsi Koer 
v. Sheo Proshad Singh (2) ; Sahu Ram v. Bhup Singh (3); Bankey 


` Laly, Durga Prasad (4), 


Upjohn K. C. replied. 
Dunne K, C. and*W, ‘Wallach represented the 4th Respondent. 


dent 

Chinnai Durai and Lady Chatterjee represented the 12th 
Respondent. 

Their Lordsbips’ judgment was delivered by 

Lord Thankerton :—These are consolidated appeals from 
two decrees of the High Court of Judicature at Lahore, dated the 
20th January, 1926, which, subject to some modification, affirmed 
two decrees of the District Judge of Delhi, dated the 13th April, 
1916, dismissing two suits instituted by the present appellauts, 
who are the two sons of Lala Sri Kishen Das, originally respondent 
No, 1 to these appeals. 

Sri Kishen Das, along with the appellants, formed a joint Hindu 
family, of which he was the managing member. The joint family 
owned considerable immoveable property, and a business, the 
headquarters of which were at Delhi. 

(1) (1926) I. L. R, 5o, Mad. 535 (538). 

(a) (1878) L. R. 6 I. A. 88 (106) ; I. L. R. s.Calc Ang. 

(3) (1917) L. R. 44 I. A. 126 I. L. R. 39 All. 437 ; 26 C. L. ]r 

(4) (1931) I. L. R. 53 All. 868. 


S. Hyam and A. 7. Macmillan represented the 8th Respon- 
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On the sth April, 1913, Sri Kishen Das mortgaged to respon- 


dents No. s, the Bank of Upper India Limited, a large part of 


the immoveable property owned by the joint family, in security 
of his indebtedness to the Bank, On the 26th September, 
1913, Sri Kishen Das was adjudicated insolvent by the High 
Court of Bombay under the Presidency Towns Insolvency 
Act, 1909. . 

On the 14th April, 1914, the Bank instituted a suit in the 
Court of the District Judge at Delhi for recovery of their mortgage 
debt, amounting to Rs. 4, 64, o2 1-15-8, by sale of the mortgaged 
properties, against Sri Kishen Das, the present appellants, who 
were then minors, and the Official Assignee, Bombay. The present 
appellants contested the suit. The Official Assignee also contested 
the suit, but later he admitted the Bank’s claim. 

On the and October, i914, the present appellants, then 
minors, through a next friend instituted the first suit now under 
appeal at Delhi- against their father, Sri Kishen Das, the Bank, 
and the Official Assignee, asking for a declaration that one- 
half of the mortgaged properties was owned by them and that, 
to the extent of their share, the mortgage was not binding 
On them, and also for an injunction to restrain the defendants 
from selling or alienating their one-half, share in „the said 
properties, f 

On the 11th January, 1915, the present appellants instituted - 
at Delhi the second suit now under appeal against Sri Kishen 
Das, the Official Assignee, the Bank, and sundry purchasers of 
immoveable properties sold by the Official Assignee, claiming 
partition and a half share of tbe immoveable properties be- 
longing to the joint family, two lists of which were filed by the 
plaintiffs, the first list setting out the mortgaged properties in 
dispute, and the second detailing the properties free from, the 
mortgage. 

The three suits were tried together by the District Judge, and 
on the 13th April, 1916, he delivered judgment iu the partition 
suit and dismissed the suit; for the reasons set forth in that 
judgment he also dismissed the declaratory suit. On the 27th 
April, 1916, he gave decree in the Bank's suit for Rs. 4,64,021- 
15-8 with interest, but made no order for sale, in respect that the 
larger portion of the mortgaged properties had already been sold 
by the Official Assignee; this decree has now become final, as an 
appeal therefrom was dismissed in default. l 

The present appellants appealed from the decrees-of the 
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District Judge im the declaratory suit and the partition suit 
to the Chief, Court of the Punjab (now the High Court of 
Judicature at Lahore) and on the goth January, 1926, the 
High Court delivered a judgment disposing of both appeals 
In tke declaratory suit a decree was made affirming the dis- 
missal of the suit by the District Judge. In the partition suit 
it was ordered by decree of the same date that the decree 
of the District Judge, Delhi, dated the 13th April 1916, dis- 
missing the plaintiffs’ suit be varied “to the extent of giving 


the plainti f-appellants a preliminary decree declaring their share 


in the unsold properties, as detailed below,” (here follow 
particulars of nine properties), “to be one-half, and directing 
that division shall only be made after provision for the 
satisfaction of the remainder of the debt due to the Bank 
and of such other antecedent debts of Rai Bahadur Sri Kishen 
Das as the plaintiffs fail to show are immoral or illegal.” 
There was also a variation as to costs, which is not now 
material. - . 

The present appeals are from these two decrees of the High 
Court, but the decision of the declaratory suit will follow the 
decision of the two qpestions raised in the appeal in the partition 
suit. . 

In opening the appeals on behalf of the appellants Mr. Upjohn 
made clear that no question was raised by them as to the joint 
family properties so far as they were included in the mortgage to the 
Bank, whether these properties had already been sold or remained 
to be sold, and that the appeals related only to the joint family 
properties which were not included in the mortgage. As to these 
properties, exception was taken to the decree ofthe High Court 
in the partition suit in two respects, vis., (a) because it confined 
the declaration in the appellants! favour to these properties so 
far as unsold, and did not include those which had already been 
sold, and (/) in regard to the direction as to provision for the 
remainder of the antecedent debts. 

Certain of the respondents to these appeals were only interested 
in the matter as purchasers of some of the properties subject to 
the Bank's mortgage, and, on the second day of the hearing before 
their Lordships, Mx. Upjohn, on behalf of the appellants, agreed 
that they should be dismissed from the appeals, as he was no 
longer challenging these sales. These respondents were respondents 
Nos. 4, 5, 7, and 8 in appeal No. 23 of 1932 in the partition suit. 
Their Lordships held that respondents Nos. 4 and 8, who had 
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E appeared on the appeal, were each entitled to their costs from the 

1936. appellants, — ' 
Sat Narain Another preliminary matter relates to original defendant No. 12 
"m in the partition suit, Ghulam Mohi-ud-Din, who was a purchaser 

Rai Bahadur Sri g i : 

Kishen Das. of one of the propertiesy and who had died more than six months 
Lord. Thaniestoh. before an application was made on the 4th October, 1920, by the 
-— plaintiffs for substitution of bis legal representatives. In fact he 


had died on the 2oth March, 1918, and, in their judgment of 
the 20th January, 1526, the High Court declined to extend the 
time, and held that the appeal had abated, and rejected the 
application, The legal representatives of Ghulam Mohéud-Din, 
respondent No. 12 in appeal No. 23 of 1932, are called along 
with Sheo Baran Singh, who has judicially established his right 
of pre-emption of the property purchased by Mohi-ud-Din, and 
who appeared in this appeal. Mr. Upjohn did not seek to press 
the appeal as regards this properly, and the appeal falls to be 
dismissed as against respondent No. 12, with costs to the respon- , 
dent Sheo Baran Sing. 

Turning to the first contention of the appellants, it is clear 
that Sri Kishen Das, as father of the two appellants, had the power, 
so long as it remained undivided, to sell or mortgage the joint 

? family property, including the interest of the appellants, for pay- 
ment of his own: debts, provided such debts were antecedent and 
were not incurred for immoral or illegal purposes. It is also 
clear that his interest in the joint family property vested in the 
Official. Assignee, ‘who would be entitled to obtain partition. But 
the question in these appeals relates to the power of the Official 
Assignee to deal with the interest of the appellants, 

Under a previous decision of this Board, in a pre-emption 
suit instituted by the present appellants, it has been held that the 
adjudication order did not vest in the Official Assignee the appel. 
lants interest in the family property; Saf Narain v. Behari Lal 
(1) But the Official Assignee claims the right to exercise the 
insolvent’s power, as father, to sell the joint family property for 
payment of the insolvent's antecedent debts, so far as not incurred 
for immoral or illegal purposes, by virtue of the provisions of 
Section 52(2) (6) .of the Presidency Towns Insolvency Act. 
Section 52 provides as follows :— 

i " j2,—(r) The property of the insolvent divisible amongst his 
creditors, and in this Act referred to as the property of the insol- 
vent, shall not comprise the following particulars, namely t— 

(x) (1925) LR. 52 I. A. 22. 
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*(a) property held by the insolvent on trust for any other 
person ; i 

(4) the tools. (if any) of his trade and the necessary wearing 
apparel bedding, cooking vessels, and furniture of himself, his 
wife and children, to a value inclusive of tools and apparel and 
other necessaries as aforesaid, not exceeding three hundred rupees 
in the whole. 

"(2) Subject as aforesaii, the property of the insolvent shall 
comprise the following particulars, namely ;— 

"(a) al such property as may belong to or be vested in the 
insolvent at the commencement of the insolvency or may be 
acquired by or Cevolve on him before his discharge ; 

* (4) the capacity to exercise and to take proceedings for exer- 
cising all such powers in or over or in respect of property as might 
have been exercised by the insolvent for his own benefit at the 
commencement of his insolvency or before his discharge ; and 

“(¢) all goods being at the commencement of the insolvency 
in the possession, order or disposition of the insolvent, in his trade 
or business by the consent and permission of the true owner under 
such circumstances that he is the reputed owner thereof: 

"Provided that things in action other than debts due or grow- 
ing due to the insolvent in the course of his trade or business shall 
not be deemed goods within the meaning of clause (7) ; 

“ Provided also that the true owner of any goods which have 
become divisible among the creditors of the insolvent under the 
provisions of clause (v) may prove for the value of such goods,” 

Their Lordships agree with the decision of the High Court 
that the claim of the Official Assignee is well founded, and that, 
under Section 52(2) (/) the capacity to exercise the insolvent's 
power to sell the joint family properties for his antecedent debts, 
these not having been incurred for immoral or illegal purposes, 
vested in the Official Assignee. The decision of the High Court 
“was based on two decisions of the Madras High Court, and two 
decisions of the High Court of Allahabad, to which it is unneces- 
sary to refer further: Official Assignee of Madras v. Ramchandra 
(1); Re Sellamuthu Seroai (2); Bawan Das v. Chiene (3) ; Sita 
Ram v. Beni Prasad (4); cf. also Re Balusami Ayyar, (5). It 


(1) (1923) L L. R. 46 Mad. 54. 
(2) (1924) I. L. R. 47 Mad. 87. 
(3) (1922) I. L. R. 44 All. 316. 
(4) (1923) ILL. R. 47 All. 263. 
(5) (1928) I. L, R. 51 Mad. 417. 
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was contended for the appellants that the limited class of creditors, 
who would benefit by such a sale, was not among those classes 
whose debts are expressly given a priority by Section 49 of the 
Act, and that to distribute the proceeds of sale among such a 
limited class would be in contravention of sub-section 5 of Section 
49, which provides that, “subject to the provisions of this Act, all 
debts proved in insolvency shall be paid rateably according to the 
amounts of such debts respectively and without any preference.” 
But if, as their Lordships hold, Section 52 (2) (4) entitles the 
Official Assignee to exercise the power in question, it is clear that 
such power must be exercised subject to its limitations, and the 
provisions of Section 49 (5) do not apply. Equally, the provisions of 
Section 17 are in no way inconsistent with the exercise of the 
power of sale subject to its limitations. The sales by the Official 
Assignee in the present case were completed before the partition 
suit was instituted. 

Accordingly their Lordships are of opinion that the appeal 
fails in regard to the joint family properties which are not included 
in the Bank’s mortgage and which have been sold by the 
Official Assignee. k 

As regards the unsold properties, not included in the Bank's 
mortgage, it is not disputed that the appellants are entitled to the 
preliminary decree declaring their sbare, on partition, to be one-half, 
but the appellants maintain that the High Court erred in directing 
that division should oniy be made after provision for satisfaction 
of the remainder of the insolvent’s antecedent debts, in so far as 
the appellants fail to show that they are immoral or illegal. 

In their Lordships’ opinion, the High Court . have rightly 
made the direction. The father's power of sale for his debts 
exists only so long as the joint family property is undivided, 
and the capacity of the Official Assignee must be similarly limited. 
In their Lordships’ opinion, this was rightly held in Re Balusami 
Ayyar (1) supra cit, and the decision in Sita Ram v. Beni Prasad, 
(2) to the contrary effect was incorrect. When tbe family estate 
is divided, it is necessary to take account of both the assets and 
the debts for which the undivided estate is liable, The appellants 
maintained that the pious obligation of the sons was an obliga- 
tion not to ‘object to the alienation of the joint estate by the 
father for his antecedent debts, unless they were immoral or 
illegal, but that these debts were not a liability of the joint 


(1) (1928) I. L. R. 51 Mad. 417. 
(2) (1925) L L. R, 47 All. 263. 
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estate, for which provisiod required to be made before parti- Bie 
tion. Thisargument was sought to be supported by the judg- 1936. 
ment of this Board delivered by Lord Dunedin in Brij Narain Sat Narain 
v. Mangla Prasad (1), wbich was a case dealing with the rights Raj Bahadur Sri 
ofthe fathers mortgagee or creditor against the joint estate in Kishen Das. 
the bands of the sons. That decision was important in thatit zora Fi TT 
corrected certain obiter dicta in the earlier decision of this Board in ca 
Sahu Ramy. Bhup Singh(2) and made clear, infer alia, that the 

doctrine was not based on any necessity for the protection of third 

parties but was based on the pious obligation of the sons to see their 

father's debts paid, and aleo that it was immaterial to the liability 

ofthe family estate whether the father was alive or dead; "There 

can be no doubt that it is a liability of the joint estate, and, 

in the opinion of their Lordships, it follows that it is right to make 

provision for discharge of this liability on partition of the joint 

estate. It was so decided in Bawan Das v. Chiene (3); reference 

may also be made to Venkureddi v, Venku Reddi (4). Accordingly, 

the appellants' second argument must be rejected. 


s 


There seems to be a reasonable doubt as to the correctness of 
the list of properties in the decree of the High Court, and parlies 
were agreed that the matter would be safe-guarded by varying the 
decree in so far as it gives the appellants a preliminary decree so as ! 
to read, "a preliminary decree declaring their share in the properties 
not subject to the Bank’s mortgage and remaining unsold to be 
one-half, and directing that division shall only be made after pro- 
vision for the satisfaction of the remainder of the debt due to the 
Bank and of such other antecedent debts of Rai Bahadur Sri 
Kishen Das as the plaintifis fail to show are immoral or 
illegal.” 

Their Lordships wil accordingly humbly advise His Majesty 
that the appeals should be dismissed, and that the decrees of the 
High Court, subject to the variation above stated, should be affir- 
med. The respondents the Bank of Upper India wil be paid 
their costs in these appeala bv the appellants. "The position of the 
respondents, 4, 5, 7, 8 and r2 has been referred to. As regards 
their costs: Nos, 5 and 7 did not appear, so no question of their 
costs arises ; the appellants must pay the costs of Nos, 4, 8 and of 


{1) (1924) L L. R. st L A, 129 ; I L. R. 46 All. 95 ; 41 C. L. J, 232. 
(2) (1917) L. R.,44 I. A. 126 ; I. L, R. 39 All. 437 ; 26 C, L. J. r. 
(3) (1921) I. L. R. 44 All. 316. 

(4) (1926) I. L. R. so Mad. 535 (539). 
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—— Sheo Baran Singh as representing No. 12, with separate sets of 
1936, costs to each, l 
Sut au T. L. Wilson & Co.: Solicitors for the Appellants, 
Rar Bahadur Sri Sanderson Lee & Co.: Solicitors for the Bank of Upper 
ishen Das. i 
India and the 8th Respondent, * 
Lord Thankerton, 
— H. S. L. Polak & Co. : Solicitors for the 4th Respondent. 
Douglas, Grant & Dold: Solicitors forthe rath Respondent. 
S. P. K. : Appeals dismissed, 


PRESENT : Loni Atkin, Lord Alness and Lord Maugham. 
P.C, 


—— THE CENTRAL BANK OF INDIA, LIMITED 
6. 
193 
March, 20. 9 


THE GUARDIAN ASSURANCÉ COMPANY 
LIMITED AND ANOTHER. 


[ON APPEAL FROM THE HicH Court OF JUDICATURE AT LAHORE, 


Privy Council jractice — Issue —Objoction —Abandoned in lower Court—Not 
raised in lower Court—Fire Insurance—Aztion on policy —Loss — Fraudu- 
leni claim—Gross exaggeration — Allegation of fraud—Onus of proof — 
Grave suspicion not enough—Charge ought to be clearly established — 
Pure questions of fact—Difference of views between trial Fudge and High 
Court, 


. In an action brought on certain policies of insurance whereby the plain- 
tiffs were insured against loss by fire the question at the trial. was whether the 
plaintifs had proved (the onus being on them) that the stock alleged to 
have been destroyed by fire had in fact been so destroyed, or whether the, 
plaintiffs were guilty of the fraud of grossly exaggerating the claim. The 
trial Judge and the High Court took opposite views. On appeal: to the Judi- 
cia] Committee : 


Held, (Y) where the main questions that arise are pure questions of fact 
on which the trial Judge, who heard the greater number of the witnesses, and 
the Court of First Appeal bave taken opposite views, the Court of Second 
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Appeal in considering these qu&stions must bear in mind the importance of PC 
attaching weight to the views of the trial Judge ; 1956 
(2) the onus of proving fraud is on the Insurance company ; The Cantal Bank 
(3) the charge of fraud must be clearly established ; mere suspicion of Indis, Ltd. 
however grave will not establish the charge ; " The Guardian Assu- 


rance Company, Ltd. 


(4) where the claim made by the assured is grossly exaggerated to the 
knowledge of the assured the claim is fraudulent so far as he is concerned ; 


(5) the Judicial Committee are reluctant to consider an issue or objection 
which has been abandoned or not raised in the lower Courts. 

Privy Council Appeal No. 26 of 1934 froma decree of the 
High Court of Judicature at Lahore (Dalip Singh and Haidar, JJA 
dated the zoth May, 1932, which reversed a decree of the Senior 
Subordinate Judge of Lahore, dated the r6th July, 1929, and dis- 
missed the plaintiff? suit with costs, 


As observed by their Lordships in the judgment of thé Board, 
the main questions that arise are pure questions of fact. All the 
facts are stated in the judgment of their Lordships. 


A T. Miller KE. C, W. Wallach, and Miss Mehta for the 
Appellants, 


Fergus S, Morton K. C., David Davies K. C, and L M. 
Jopling for the Respondents. 


Their Lordships’ judgment was delivered by 


Lord Maugham: Thisis an appeal from a decree of the March, 20. 
High Court of Judicature at Lahore dated the zoth May, 1932, —-— 
which reversed a decree of the Subordinate Judge of Lahore dated 
the 16th July, 1929, and dismissed the plaintiffs’ suit with costs. 

The decree was made in an action commenced by plaint dated 
the 21st December, r927, brought by the appellants, the Central 
Bank of India, Limited, and Mr. J. Rustomji (called in what 
follows Seth Rustomji), a nominal respondent to this appeal against 
the Guardian Assurance Company, Limited, on certain policies 
of insurance whereby the plaintiffs (or one of them) were insured 
against loss by fire. The insurance related to a stock of wheat, 
wheat products and gunny bags stored in certain godowns of mills 
` which belonged to Seth Rustomji, The buildings and the stock 
were charged or hypothecated to the present appellants called 
hereafter the Central Bank, Seth Rustomji wat not represented pL m 
on the appeal before their Lordships. As wil appear from the i i i 
facts to be stated there emerged at the trial two questions : first, 
whether the plaintiffs had proved (the onus being on them) tbat 
the large amount of stock alleged tos have been destroyed by fire 
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had in fact been so destroyed, secortdly, whether under a clause 
in the policies (clause 13) the claim, if it was proved to be of 
a fraudulent character, had the effect in the circumstances of 
effecting a forfeiture of all the rights of the plaintiffs (or either 
of them) to recover under the policies, The onus of proving a 
fraud was on the insurance company, and, as will appear, the 
position of the Central Bank and Seth Rustomji in relation to the 
charge of fraud was by no means identical, The Subordinate 
Judge of Lahore held that the plaintiffs bad proved a loss as 
claimed in respect of the wheat, wheat products and gunny bags 
destroyed by the fire, and he accordingly decided that the plain- 
tiffs were not guilty of the fraud alleged against them, namely, 
that of grossly exaggerating the claim. He therefore made a decree 
by which the insurance company was ordered to pay to the 
plaintiffs the sum of Rs. 3,98,200 with certain costs, and theres 
was a direction that out of the decretal amount the Central Bank 
would have prior claima on account of mortgage money and 
interest. There was an appeal from this decree to the High Court 
of Judicature at Lahore. The appeal was heard by Dalip Singh 
and Agha Haidar JJ. Judgment was delivered onthe aoth May, - 


1932, by Dalip Singh J. with which judgment Agha Haidar J. 


agreed. The learned Judges came toa c@nclusion different from 
that of the trial Judge. They considered it to be proved that 
the amount of the stock destroyed was grossly exaggerated to the 
knowledge of Seth Rustomji and that the claim was therefore 
fraudulent so far as he was concerned. In the reasons given for 
the judgment it is stated that counsel for the respondents on 
that appeal, namely, for the Central Bank and Seth Rustomji, 
had conceded that "as the insurance was a joint insurance, fraud 
onthe part of either of the plaintiffs would equally affect the 
claim of the other plaintif though the insurable interests of the 
two were different”, The Court in these circumstances thought 
it unnecessary to decide whether the Central Bank also were 
concerned in the making of a fraudulent claim. In the result the 
action was dismissed with costs. From this decision the Central : 
Bank has.appealed. f 
It is plain from this bare outline of the facts that the main 
questions that arise are pure questions of fact on which the trial 
Judge, who heard the greater number of the witnesses, and the 
High Court have taken opposite views, In considering these 


_ questions their Lordships have throughout borne in mind -the 


importance of attaching weight to the views of the trial Judge and 


Vor, LXIV.] PRIVY COUNCIL, 


also to the circumstance that so far as the issue of fraud is involved 
in the case those who allege fraud ought to establish it by 
something móre than grave süspicion, or in other words that 
the charge ought to be clearly established. With these preliminary 
observations it now becomes necessary to state the more important 
facts of the case, omitting however reference to a number of matters 
which seem to their Lordships inconclusive or of relatively little 
moment. S 

Seth Rustomji was from rgr8 until the date of the fire on 
the asth December, 1926, the owner of some large flour mills 
situate at Badami Bagh, Lahore. He happened ‘to be a member 
of the Local Advisory Committee of the Central Bank, and 
in the year 1921 that Committee reported that he was very 
respectable and worth 20 lakhs. In the year 1918 he borrowed 
from the Central Bank one lakh which loan was never secured 
(Account No, 1). In November, 1920, he was granted by the 
Central Bank a credit of a further two lakhs which purported to 
be secured by a mortgage of the stock at his mill (Account No. 2). 
In December, 1921, he was granted by the Central Bank a further 
credit of three lakhs on the same security (Account No. 3). The 
stock at his mills was in the ordinary course insured against fire. 
This was effected by a number of different policies granted by the 
Guardian Assurance Company, Limited, the defendants in the action 
(called below “ the insurance company.") The stock of wheat, 
wheat products and gunny bags with which this action is concerned 
was that situate for the time being in certain godowns marked or 
described in a plan used at the trial as godowns I, J, T, and X. 
There were four policies for Rs. 3,25,000 im all relating to the 
wheat and wheat products situate in those godowns, There was 
another policy by which “new gunny bags in bales” situate in 
such godowns were insured for Rs, 55,000. All the policies were 
assigned absolutély to the Central Bank as part of the bank's 
security. Each of them contained a condition (condition 13 in 
the original policy) providing that “ if the claim made should be 
in any respect fraudulent or if any false declaration should be 
made or used in support thereof or if any fraudulent means or 


devices should be used by the insured or anyone acting on his 


behalf to obtain any benefit under the policy, all benefit under the 
policy should be forfeited.” 

Their Lordships note that the form of charge or hypothecation 
given when the loans were granted provided for possession of the 
stock being given to the Central Bank and for delivery to them 
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of the keys of the godowns; and it seems that it was the usual 
practice on granting such loans to place a godown keeper -in 
charge of the hypothecated stock. Seth Rustomji, however, 
was unwilling to allow a gocdown keeper on behalf of the Central 
Bank, and the loan was apparently sanctioned on these terms 
without, however, any alteration of the form of mortgage. It 
stipulated that Seth Rustomji should maintain a margin of stock of 
a value of 25 per cent. above his loan. He sent to the Central 
Bank at first fortnightly and afterwards weekly statements of his 
stock. These weekly slatements continued to be rendered and 
the claim made by the Central Bank and Seth Rustomji was 
admittedly based on the last weekly statement sent to the Central 
Bank before the fire, namely, that dated aoth December, 1926, 
which purported to show a total amount of stock and gunny bags 
in the godowns I, J, T, and X, and also in ‘three other godowns 
which were not injured in the fire amounting in value to 
Rs, 511,680. It should be mentioned here that the person who 
prepared the statement was not produced as a witness, nor was 
his absence accounted for. After the fire notice was given to 
the insurance company of a loss amounting to Rs. 4,00,946-13-0 
made up as follows:--Wheat and its products amounting to 
Rs. 3,50,282-14 o, empty gunny bags Rs. 59,663-15-0. The total 
sum insured on wheat and its products at the date of the fire was 
only Rs. 3,50,000; and the claim of the plaintiffs was therefore 
for Rs, 4,00,663-15-0. They also claimed at the trial interest at 
the rate of 6 per cent per annum from the date of the fire. . 


There had been certain inspections of the godowns on behalf of 
the Central Bank ; and certain inspection reports made by Mr. J. F. 
Kalianiwala, an inspector of godowns in the employ of the Central 
Bank, were put in evidence. There was no evidence of any 
reports made after the 15th October, 1925. In the report of the roth 
December, 1924, it was stated that Seth Rustomji was not main. 
taining a stock registrar similar to that kept at other factories and 
that the basis of checking the approximation of stock was from 
statements made by employees atthe mill, The report also said 
that no regular inspection had been made for quite a long period 
“as the party," meaning Seth Ruatomji, " was known to be sensi- 
tive to such inspections" Further, Seth Rustomji had already 
written to the Central Bank that he would shortly be selling the 
mill and adjusting his account. It was in these circumstances 
that a somewhat remarkable incident occurred. On the 22nd 
April, 1926, Mr. R, Jariwala, the manager of the Lahore branch 
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of the Central Bank, wrote to Seth Rustomji as follows :— 
“Mr. Thakur has been asked by Head Office to minutely go 
through all the finances of this branch, and as a part of his duty 
he has to check the stock at your mills minutely. I shall therefore 
thank ‘you to please let him know the time suitable to you on 
Sunday at which he could carry on the work of inspection at the 
mills.” At this date the weekly stock statement sent by Seth 
Rustomji to the Central Bank purported to show that at that date 
he had stocks worth Rs. 6,98,760 including more than 2,000 tons 
of coal His unsecured loan of one lakh was still owing; his 
credit of two lakhs on Account No. z had been exhausted, and 
no drawings had recently been made against that account; the 
credit of three lakhs (Account No. 3) showed a debit balance 
of over three lakhs. He no doubt had other property besides 
his mill and the stock therein, but it was for the most part heavily 
encumbered, and about this time a cotton mill of which he was 
the owner at Amritsar was sold by the Punjab National Bank as 
mortgagee. In answer to the request of the Central Bank, Seth 


Rustomji wrote a letter in which he stated that he had never been 


asked to have his stocks minutely examined before. He added 
thatifthe bank should insist it would be better that he should 
* dispose of his property at any price and at any sacrifice imme- 
diately and liquidate his debt” to the bank. But, he said, negotia- 
tions were ‘being carried on and he had every hope that his 
properties would be scld within the next six months, He trusted 
that the bank would not insist that his stocks should be examin- 
ed in detail thus putting him -unnecessarily into an awkward and 
perhaps disgraceful pcsition before the public eye, for, he said, 
such matters spread rapidly and got known to the public very soon. 
He then offered to send title deeds of property worth about two 
lakhs of rupees as further security if these properlies were not 
immediately sold, and if they were, to reduce his indebtedness to 
the bank substantially, The managing director of the Central 
Bank was not satisfied with this explanation and he pointed out 
that the checking of stock by a bank officer on a special date was 
in the ordinary course of business, On the 8th May, Seth Rustomji 
wrote saying that he was turning his mill into a joint stock com- 
pany, that a minute examination ofthe stock would create a very 
bad impression onthe public, and that he would send the title 
deeds of two properties of his as further security. On the 13th 
May, this proposal was accepted by the Central Bank, but the 
directors added that they desired that Seth Rustomji should make 
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all possible arrangements to see that '*his accounts were adjusted 

within the course of three months.” They also said that they were < 
asking Mr. Thakur to make a cursory examination vf the stocks ' 
and that they hoped that Seth Rustomji would not object to this. 

In his answer Səth Rustomji said nothing about consenting to: 
such a cursory inspection, aud it was never mide by Mr. Thakur. 

Title deeds of the two properties referred to were promptly’ sent 

to the local agent of the Central Bank, One of these properties was 
Seth Rustomjr’s share of some property known as the Punjab Ice 

House. The other deeds related to certain trust property of which 
Seth Rustomji was a trustee, The trust he stated at the trial was a 
family trust, and no details of it were given in evidence by him or on 

his behalf, though of course he knew all the facts and the defendants 

did not, Seth Rustomji on the 12th June, 1926, declared that 
"no adverse claim of any kind. existed against the properties in 

question”; but the Central Bank was compelled at some later date: 
to return the title deeds after ascertaining that it was a trust pro- 
perty. Whatever excuse might be put forward in an endeavour to 

palliate the conduct ofthe trustee’ of a family trust in charging 

the trust property to secure his own debt, it seems to their Lord- 

ships beyond dispute that his conductin this matter is very 
strong evidence of the desperate straits to Which he was put for 
money at that time ; and it is certainly extraordinary that he should 

have preferred to embark on so dubious and improper a transac- 
tion rather than to allow the agent of the Central Bank, who might 
well have been thought to be acting on behalf of an intending pur- 

chaser, to make a detailed eximination of the stock of wheat and 

wheat products in the godowns on a Sunday while the mill was not 
working. 


There is other cogent evidence tending to show that all 
was not well with the mill and with the financial position of Seth 
Rustomji in the year 1926. Their Lordships, with the assistance 
of counsel, have carefully examined the overdrafts on the accounts 
ofSeth Rustomji with the Central Bank and with the Punjab 
National Bank, Limited, and from these it appears that the: total 
bank.overdrafts of Seth, Rustomji had grown more or less steadily 
from the year 1921 from the sum of say, two lakhs, to a sum 
exceeding ten lakhs in the year 1926. The total overdrafts on the 
goth June, 1926, amounted to Rs, 10,40,312, and although there 
was a slight reduction during the latter part of the year, this was 
due to sales of property by the banks as mortgagees or by Seth 
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` Rustomji himself. It may'here be mentioned that in September, 
1926, Seth Rustomji sold a large house in Ferosepore Road, 
Lahore, in which he had lived and went to liva in a smaller house. 
The house he sold appears also to have belonged to a family trust 
of which Seth Rustomji was one of the trustees, Nevertheless he paid 
out of the proceeds of sale Rs. 60,000 to the Punjab National Bank 
and Rs. 79,000 to the Central Bank, personal debts of his own. 
The books and other documents showing the accounts of the mill 
had been kept in an office in the private house in Ferozepore Road, 
but after the sale all such books and papers are stated by- Seth 
Rustomji to have been kept at the mill, 

In order to appreciate the evidence in relation to the fire it 
is necessary to give some account of the mill premises so far as 
they were destroyed and of the stocks which according to the 
plaintiffs were in them, The mill premises cceupied a substantial 
amount of ground, but the portions of the premises with which we 
are mainly concerned are the godowns I, J, T, and X situate to the 

‘south of the mill and certain offices marked H on the plan. The 
area s> occupied is a rectangle roughly 150 ft. from east, to west 
‘and 73 ft. from north to south. The internal dimensions of 
the godown J which occupied the eastern part of the rectangle 
-were 70 ft. by 39 ft. Bins. Those of godowa T to the west of J 
were 47 ft. by 2ọft. ; those of godown X (further to the west) 
were 74 ft. by 45 ft, The height of godowns T and J. was 16 ft. 
3 ins, Godown X had a roof sloping up to an apex. The lower parts 
were ro ft, to xx ft. high, the central height was 17 ft. There were 
two godowns called I to the south of godown T which were 22 ft. by 
14 ft, 6 ins, and 9 ft, in height, To tbe southward of the godown 
X there were a number of smaller rooms called H at the trial. 
Three of these rooms were ra ft. by f2 ft. ‘They were separated 
from the westerly godown I by two quite small rooms or lavatories 
also marked I. The rooms marked H on the plan used at the 
.trial and’ the two small rooms marked I were of the nature of 
office premises and did not contain wheat or wheat products, One 
of the rooms marked H contained an iron safe and in ope or other 
of the rooms marked H there were kept after the month of 
September, :926, the numerous books and papers which accor- 
ding to Seth Rustomji were in use at the mill The walls of the 
godowns were of brick, The roof of X was of corrugated iron 
lying on timber rafters supported on wooden pillars. The roofs 
of I, J, and T were of wood and mud on timber rafters supported 
-in J and T, on brick pillars. 


91 


P.C. 


1956 
tQ 


The Central Bank 
‘of India, Ltd. 


v. 
The Guardian Assur- 
ance Company, Ltd. 


Lord Maugham. 


98 


The Central Bank 
of India, Ltd. 


v. 
The Guardian Ássur- 
ance Company, Ltd, 


Lord Maugham. 


THE CALCUTTA LAW JOURNAL. (Vor. LXIV. 


According to the evidence given' on behalf of the plaintiffs 


. the total capacity of the godowns I, J, T and X, assuming they 


were full from the floor to the roofs, was 122,382 cubic feet, 
and after deducting spaces for the pillars it would amount to 
121,017 cubic feet ; but this’ allows neither for passages between 
the bags nor for the space above the bags piled in the godowns 
along which it was said there was room fora man to crawl, nor 
for the fact that according to the evidence for the plaintifis the bags 
were piled in all the godowns some 6 ins, away from the walls in 
order to avoid damp. The claim was based as already mentioned 
on the statement sent to the Central Bank on the aoth December 
according to which there were then 18,580 bags of wheat 
products, 11,850 bags of wheat, 680 bags of bran and go,89o gunny 
bags, and also some refractions (in effect waste products) It 
was not in dispute at the trial that bags to that extent could not 
be accommodated in the five godowns unless they were piled up 
tothe roof and evidence to show that they were so piled was 
given by Seth Rustomji, his sons, and other witnesses for the 
plaintiffs Bags would be piled according to the evidence on 
their sides and would occupy about one foot of vertical space. 
It may be mentioned here thatthe bags are roughly 44 ins. by 
26 ins. before they are filled, that the bags of maida held 234 
maunds, of sooji rawa 2 to 234, of atta 2 maunds, of wheat 234 


.and of refractions 2 maunds, A maund weighs 8olbs, It is 


evident that the bags of wheat and the wheat products lying near 
the floor of the godowns would necessarily be subject to great 
pressure, especially in the godownsJ and T which were some 
16 ft, high. At the date of the fire according to the plaintifs’ 
evidence we must visualise these godowns full almost to bursting 
point with wheat and wheat products tightly packed in bags and also, 
with bales or parcels of empty gunry bags. 


The mill was closed down for the Christmas Holiday on the 
24th December at 4-30 p.m. The head clerk, one Ram Labhaya, 
had gone away fora holiday five or six days before the fire, and 
one Ganda Singh was working as head clerk in his place. Three 
chaukidars or watchmen were constantly at the mill. ‘The fire 
broke out or at any rate was first noticed by a chaukidar at 
8-30 p.m. on Christmas Day. There were three chaukidars at the 
mill; none of them were called as witnesses, and it may be noted 
thatthe plaintiffs made no effort to prove an earlier hour for the 
fire or how it originated. Seth Rustomjiand hisson H, Rustomji 
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wére at dinner but they at ‘once went to the mill, According to 
Seth Rustomji and other witnesses for the plaintiffs all the godowns 
were then in flames. The roof of, godown X was coming down 
and the godowns J and T were mostly destroyed by the fire when 


' Seth Rustomji reached the mill and so also were the two godowns 


I. The staff of the fire brigade was there and the assistant 
superintendent of the brigade (Gian Chand) but they were not 
working as there was no water. They were all standing according 
to Seth Rustomji with their arms folded to the west of the godown 
X. He added that the fire brigade people brought out only the 


„tops of the tables and chairs from the office and he alleged that he 


asked them not to do that and to save the goods, but he also said 
they were helpless to save the goods as there was.no water, He 
went into: room H which was his sitting room, the second room 
from the west, but he could not go, he said, into the two H 
rooms towards the east ns they were on fire. He said that he 
asked Gian Chand and other people of the staff to save the records, 
but he also said, almost in his next sentence, that the books and 
registers had already been burnt before he made that suggestion. 
He asserted that he saw the books “burnt in flames" in the two 
rooms H towards the east. His evidence in these respects was 
supported by that of" various employees and by that of his son 
H. Rustomj. The evidence of the two members of the fire 
brigade who were called on behalf of the defendants by no means 
accords with these statements on behalf of the plaintiffs. Gian 
Chand was the assistant superintendent of the fire brigade. The 
fire station is.n-ar the town hall of.'Lahore, He swore that the 
fire brigade received notice of the fire at 8-25 p. m. on- the 25th 
December, 1926, and that within three minutes after’ receiving 
the message the fire engine l:ft. The mill is only half a mile 
away, and they were there in five minutes. The gate in the 
mill compound was closed, but when they got in they found there 
was no available water. There was indeed a tank containing a 


' mixture of oil and water, but the well close to the tank was tco 


deep for the engine suction hose to reach the water, Part of 
the .roof of godown X which was mace of corruzated "sheets of 
iron had come down when they arrived and the fire was burning 
inside. The roofs of godowns J and T had completely fallen 
down when they arrived. The roofs of. the two godowns I were 
burning but they had not,come down, The fire was spreading 


.to the adjoining rooms marked H. Seth Rustomji and his son 


arrived, some , r5 minutes later, In godown X Gian Chand sıw 
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‘some loose grain in the western part and some gunny bags filled 


with grain in the eastern part,. They were heaped to a height of 
about 3ft, He went inside godown J soon after he arrived, 
by the door which is on the north side. He saw there bags 


‘of flour and maida. The rafters were smouldering on the bags 


of maida and flour, The height of the bags over the whole 
of the godown J was 3 ft, including the debris, that is 
including the roof that had fallen. A little later he went 
into godown T. There he saw some gunny bags rolled in 
bundles, The roofs and rafters had fallen in. The height 
of the gunny bags and debris was about 5 ft. from the ground. 
He did not go into godowns marked I tothe south of T. They 
were burning. He suggested to Mr, Rustomji that the papers 
ought to be removed from his office (one of the rooms H), but 
Seth Rustomji replied, "What is the use of saving the papers 
while the stock is burnt ?" The witness went into all the rooms 


.marked H on the plan. The easternmost H was burning and 


in it he saw some loose papers lying on tbe floor and and some 


locked almirahs (or cupboards) and shelves. There were also 


almirahs and tables in the office H ; and in the H further 
to the west there was a telephone and a table. There was no- 
thing in the fourth room H; He swore’ that it was possible to 
take out the almirahs and tables if he had wished to do so. He 
saw no books of account or registers but only loose papers. The 
superintendent of the fire brigade was Mr. Sheringham. When 
the news of the fire was received at headquarters he was at a 
Christmas dance in Lahore, having been on leave on that day 
from 7 p.m. He reached the scene of the fire at to, 45 and there 
he met Gian Chand and the staff (who had been there a little 
over two hours) and he also saw Seth Rustomji and his son. 
There being no water he telephoned for the water to the municipal 
engineer who however could not supply any. Atthat stage the 
iron roof of X was partly down but the roofs'of J, T, and the two 
T's south of T had fallen in. ‘The bottoms of the roofs and the 
bags of grain of godown X were smouldering, The contents of 
the godowns were partly covered by the rafters that had fallen 
down off goJown X but there was some amount of loose grain in 


-the western part of that godown. There were bags under the 


sheeting of the roof that had come down. The height of the 


.bags under the sheeting was 5 or 6 ft. He walked over the debris 


in godowns T, J, and the two godowns I south of T. The debris, 


-which included the remains of the roofs, was 3 ft. to 334 fie and 
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he walked over the debris. Tt was practically all over the godowns, 
In the eastern H and one H adjoining it he saw tables on which 
papers were lying loose and there were papers also on the floor. 
Some ofthe papers were burnt round the edges and some were 
unburnt : and this it will be borne in mind was over two 
hours from the time of Seth Rustomji’s arrival. He saw no 
books at all. He said what was perhaps obvious that the fire was 
not too bad otherwise they could not have gone into the rooms and 
godowns, He left about midnight with his engine. There was then 
no danger ofthe fire spreading. The next morning he went with his 
motor engine and steam engine and four water lorries. He doused 
the debris with water on that day. He made a report to the 
Municipal Committee in which he said that the stock of wheat 
was small, and he also entered there the amount of loss as 
alleged by Seth Rustomji. In his final answer on crossexami- 
nation he said that the whole office H was covered with papers 
and 89 he could not see if there were books below them or not, 
It will be apparent that ifthe evidence of these two fire brigade 
witnesses is accepted, the evidence given on behalf of the plaintiffs 
as regards the books and papers must be untrue and as regards 
the extent to which the godowns were filled immediately prior to 
the fire must be open tô the gravest suspicion. 

The insurance company employed a firm of Landale and Clarke 
who are salvage contractors and assessors to make enquiries g3 to 
the losses causel by the fire and they sent a Mr. Haultain who 
had been in their service for r9 years to investigate the matter. 
He arrived at Lahore on the afternoon of the 3:st December, 
1926, and he went at once to the mill and there he saw Seth Rus- 
tomji and his son, H, Rustomji, and he also saw Mr. Ladli Dass, 
the mill manager, and Ganda Singh, the acting head clerk. He 
made a number of enquiries and it may be noted that in gowdowns 
J, Tand X the stock was still smouldering in places alongside 
the walls He examined and measured the stock in the godowns 
to the north which were notinjured by the fire and he also 
turned over the heaps of debris in the burnt godowns and 
took samples. Further he took statements from nearly all 
the persons who afterwards gave evidence. At his instance a 
certain Mr. L. V. Skill, a representative of Messrs, Rickets 
Turner and Company was called in to make an estimate of 
the loss as regards the stock. He first attended the mill on 2oth 
January, 1927, and a number of photographs were taken on that 
day of the damaged godowns as they stood. These photographs 
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and the negatives—very poor examples of the art—were produced 
atthetrial. He measured the godowns and took samples of the 
burnt and damaged stock from the godowns, but these samples do 
not appear to have been of any use. Tle gave evidence at the trial 
ofthe depth of the debris inthe godowns and as to the, probable 
height of the burnt stock in the various godowns judging from 
the smoke marks on the walls. Their Lordships have derived 
little assistance from the photographs which were said to support 
his corclusions. It may be mentioned here that the plaintiffs 
caused photographs to be taken ata later date which show certain 
plume-like marks onthe walls above the positions indicated by 
Mr. Skill as being the height to which in his view the stock 
reached, but Mr. Skill and other witnesses declared that these 
plume-like marks were not in existence when the photographs were 
taken under the instructions of Mr. Skill on the acth January 
and they do not appear on those photographs; and it may be 
observed onthe one hand that the plume-like marks might well 
have been produced artificially, and on the other hand even if 
they existed their curious nature does not suggest that the go- 
downs were ever full to the roofs as the plaintiffs contend. 

The plaintiffs put in a claim as already stated for Rs. 
4,00,663-15-0. The insurance company called for statements and 
affidavits in proof of this claim. On the 28th April, 1927, the 
insurance company stated that they had received the report of 
the assessors who had estimated the contents of the various 
godowns in question on the day of the fire as amounting to 
4:335 bags of wheat and wheat products and 2,100 gunny bags in 
bales. The assessors valued the above stocks of wheat and pro- 
ducts at Rg. 43,521 and of the gunnies at Rs. 1,050. The 
insurance company, after observing that the stocks and values as 
claimed were very much in excess of those ascertained by the 
surveyors, begged to be furnished with copies of all documentary 
evidence in the possession of the claimants, f.e., documents, corres- 
pondence, returns, entries in books, ledger accounts, etc, which 
supported the stocks and values claimed. Some affidavits were 
filed and a good deal of correspondence followed. The insurance 
company was not satisfied and rejected the claim of the Central 
Bank and Seth Rustomji The plaint was filed on the arst 


“December, 1927. 


Their Lordships have already observed that Seth Rustomji 
and a number of witnesses who had been employed by him at the 
mill, including three of his sons, gave positive evidence at the 
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trial that the godowns in question were or had been full to their E 

roofs as above stated and the direct evidence of a number of 1936. 


d 
witnesses “of this kind cannot of course be rejected lightly or The Central Bank 
without very good grounds for its rejection. On the other hand, of India, Ltd. 
claims for loss by fire, like certain other claims against insurance he Guardian Assur- 
companies, cannot in general be tested and disproved otherwise ance Company, Ltd, 
than by circumstantial evidence There are in the present case Lord Maugham. 
special circumstances which, in their Lordships’ view, agreeing s 
with that of the two High Court Judges, make it impossible to 
have any doubt that the statements made by and on behalf of 
Seth Rustomji were untrue and untrue to his knowledge. In the 
first place not a single book, register, ledger, invoice or other 
document of any sort, kind or description has been produced- 
from the custody of Seth Rustomji to support the claim, and it 
is alleged that every one of these papers and documents were 
destroyed in the fire. Their Lordships see the gravest difficulty 
in giving credence to the view that there was any attempt or 
desire on the part of Seth Rustomji to preserve some at any rate ` 
of these documents and papers. The cupboards were locked - 
when Seth Rustomji arrived on the scene of the fire, but there 
could have been no difficulty in ordering those of them which 
contained books and papers to be broken open. At the time 
when Seth Rustomji arrived upon the scene it is clear from the 
evidence of both the fire brigade officials that some of the papers 
were untouched by the fire and lay on the tables and on the floor 
of the office. The books of record and ledgers which should have 
been in the almirahs during the Christmas ‘holiday could have 
been recovered. If Seth Rustomji had really desired to have them 
Saved he could hava called upon members ofthe fire brigade 
staff, who according to him were standing by with folded arms, 
to assist him in the matter assuming that his own coolies were 
unwilling to help. Nor does it seem very probable that Seth 
Rustomji did not keep at his own private residence some records 
of his earnings over a series of years and some materials from 
which his income tax returns must have been made. If it is 
necessary to choose between the evidence of Gian Chand and 
Mr. Sheringham completely independent witnessess as they were, 
as to the conversation with Seth Rustomji in reference to the 
books, -their Lordships are of opinion that the evidence of the 
independent witnesses in view of all the circumstances of the case 
must be accepted. This matter of records or written evidence," 
however, does not rest there, The plaintiffs had called on com- 
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m mission on the 16th May, 1929, a witness, one, Ram Labhaya, 
1936, who had been the head clerk at the mills during all relevant 

The Central Bank periods but who had left in June, 1927, He observed in cross- 
of India, Ltd. examination that the products of the mill were mostly sold to the 


The Guardian Assur. city merchants, especially the atta, and he added that the local 
een Company, Ltd? merchants could say the amounts of products purchased by them 
Lord Maugham. fromthe mills, It is indeed apparent that Seth Rustomji could 
un have got for use at the trial an almost complete set of duplicate 
invoices or duplicate receipts showing the amounts of his pur- 
chases and of his sales during at any rate some months prior 
to the fire. Not a single duplicate invoice or receipt for the 

relevant period was produced on behalf of the plaintiffs. — 


There were however in’ addition to these documents two 
sources of enquiry open to either party from which valuable infor- 
mation might be obtained. The passbooks of Seth Rustomji 
showing details of his accounts both with the Central Bank and 
with the Punjab National Bank cculd of course be examined. 
Further the books kept by the railway company could be: examined 
and proved with the object of ascertaining the amounts of wheat 
from time to time arriving at the mill siding and the amount of 
products leaving the mill by rail. There were also bags of wheat 
which arrived hy cart and products which deft by cart and which 
therefore would not be shown in these records, but it was stated 
in evidence by Seth Rustomji that about half the stock arrived 
by rail and half the products left by rail so that the railway 
records would form at least a very good test of the operations of 
the mill in the months preceding the fire as compared with its 
previous operation. : 


The examination of the banking accounts led to a significant 
result. The three accounts of Seth Rustomji with the Central 
Bank and the fourth account with the Punjab National Bank have 
been examined and summarised. Taking the whole of these 
accounts together and examining those debit items which must 
include purchases on account of the mill and which may include 
certain other payments, it is found that inthe year 1925 the total 
purchases and other payments amounted to Rs 1902411. 
During the same year the credit items which must include the results 
ofsales of any magnitude and it may be of cash paid in by Seth 
Rustomji amounted to Rs. r9,75,212. If we now take the similar 

- summarised results for the year 1926 we find that the total of 
purchases and other payments -amounted to’ Rs, 6,24,973 and the 
total of sales and cash paid in, which it will be remembered 
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of the evidence as to the space octupied by the bags of the 


: different products and the bags of wheat, for it appears that the 


space so occupied varies very considerably with the’ way in which 
the bags are stacked and the pressure to which they are subjected. 
Moreover their Lordships think that it is difficult to believe that 
the statements furnished to the Central Bank for a number of 
years were wholly untrue. The question at the trial was whether 
the alleged stock was in the godowns atthe date of the fire. 
‘There bad been other godowns at an earlier date, but the evidence 
as to this was incomplete. The evidence as to the capacity of the 
godowns X. T. J..and I, was regarded in the High Court as being 
insufficient to justify a conclusion and their Lordships take the same 
view on this matter. The real question is whether tl.e wheat and the 
products were not only stacked up to the top of the godowns, but 
were so slacked as to allow'no passages through the godowns of 
such width as to facilitate the removal of bags or columns of bags 
frum all parts of them. It is important to note in this connection 
that Seth Rustomji stated that the stock in the godowns was fresh 
and that the products were not more than a month or two old, 
and that Mr. Kalianiwala stated in his report of the 13th July, 
1925, that the stock is almost invariably fresh. It is therefore 
apparent that a method of stacking which wottld make it practically 


impossible to remove the older products from the back of the ' 


godown without a very large removal of all the new stock nearer 
to the entrance would be, though perhaps not impossible, 
exceedingly inconvenient. The evidence on behalf of the plaintiffs 
was that there were some narrow passages extending orly to one 
quarter of the depth of each godown and in one case to one half 
the depth, and Seth Rustomji alleged that the passage was not 
so much as to enable a man tocarrya bagon his back. The 
insurance company called as an expert Mr. A. G. Watts, the 
manager of the Pioneer Mills of Shahdara, Lahore, "This gentle- 
man had had 31 years’ milling experience, at first in a Battersea 
flour mill and since 1914 in various mills in India, He gave 
evidence that in his godowns wheat is stacked to a height of six 
bags, atta, rawa and sooji to a height of seyen bags and bran up 
to a height of ten to twelve bags, but that wheat could be stored 
up to the ceiling as it could last longer. He had seen nearly 
all the mills in the neighbourhood of Lahore, but bad never seen 
a godown packed with stock without spaces between the stacks, 
He himself kept a passage six foot wide between the stacks and 
he-would describe the: method of storage withouta passage asa 
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silly one, One difficulty would be that the old stock would be 
atthe back and the new would be in front. It may be added 
that he statéi that all his wheat was imported by rail and one 
could not buy wheat in Lahore. "It has all”, he said, "to come 
from outside". Having regard to this evidence their Lordships 
think the High Court were justifie] in their view that the 
method of stacking allegei by Seth Rustomji and the other 
witnesses for the plaintifls to have existed in the Badami Bagh 
mills was of a very exceptional character. The matter how- 
ever did not rest simply on considerations of this kind. There 
was one completely independent witness who had been into the 
godewns two or three days before the fire. This was Abdul 
Hamid, the goods clerk atthe N, W. Railway Station. It was 
his duty to visif the siding daily and he had in fact visited the 
siding two or three days before the fire. He was accustomed to 
go inside the godowns partly for the sake oí amusement and 
partly to purchase bags of atta for himself and other clerks of 
the railway. Further he sometimes had to see the head clerk 
to obtain information from him as to the release of the wagons. 
He had never been inside godown J. but he had been inta, godown 
X, two or three days before the fire. The contents were of wheat 
and-bran. The height of the stock was from four to five bags. 
-He had also been into godown T. a month before the fire, He 
there saw bags of flour but he could not state the nature of the 
products. The stock was stacked in layers and the height of the 
layer was not more than five bags, There were passages between 
the stacks, The passage was wide enough to enable a man to 
walk through it easily. In cross-examination this witness was asked 
to give the dimensions of godowns X. and T., and he gave them 
in yards not very accurately. Except for that there seems to 
have been no effort to cross-examine the witness as to what he 
saw inside godowns X and T. and certainly no ground whatever 
was suggested for thinking that he was not telling the truth to 
the best of his recollection. It has been already noted that this 
witness had not been into godown J. There is however a curious 
item of evidence coming from the plaintiffs’ side as regards the 
contents of this godown. Ram Labhaya as has been observed 
was the head clerk inthe mills at and previously to the date of 
the fire and his evidence as to the contents of godown J. is in these 
words :— 

“JT cannot say how many pillars there were ia godown J. The 
bales were stacked between the estern row of pillars and the 
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western wall They were extended from north to south. Some 
pillars in the southern corners were loose. The, stack of bales 
was not so high as that of the wheat. There were two lines of 
bales and the height of the stack was three or four bales. Between 
the stacks of wheat bags there was a space left through which a 
man could pass. I cannot give approximately even the width 
of the space mentioned above. There was a space left through 
which a man could pass and there was no necessity for a man going 
up and crawling. 'The space was belween the north and south 
walls. If a man entered godown J. from the north door, the 
gunny bags were on the left and the wheat bags were on the 
right.” : 

It will be apparent that this evidence is wholly inconsistent 
with the view that in godown J. which was abput 70 feet long 
and 39% feet broad and some 16 feet high, the contents were 
piled up to the roof and that there was a passage only fora 
quarter of its length. It is true that the witness stated that there 
was no passage through which a man could go in godown T. and 
that the checking could be done there only by crawling like a 
snake on the top of the bags, It may be observed however that as 
regards godown X. he stated that he wag unable to give the 
amount of bags stored and ‘could not say whether there were a 
thousand or two thousand bags. It seems to their Lordships 
quite impossible to reject his evidence as to the contents of 
godown J. The facts must have been known not only to Seth 
Rustomji and his sons and the other witnesses and there is an 
obvious comment as to the truth of their testimony. 

The indisputable facts as to the height of the debris in the 
godowns within a very short time of the discovery ofthe fire 
together with the evidence already mentioned seem to their 
Lordships to establish the untruth of the statements as to the 
contents of the godowns given by the witnesses on behalf of the 
plaintiffs, including Seth Rustomji himself. No evidence was 
called on behalf of the plaintiffs to suggest that wheat and wheat 
products packed in bags and stored in roofed godowns to their 
utmost capacity, with the result that the lower rows of bags would 
be very tightly compressed, would burn like tinder. The fire, 
assuming as their Lorcships do an accidental cause, could not 
have broken out in all the godowns at the same time. It would 
spread no doubt from the roofs which included timbers of an 
inflammable character. The burning timbers would fall, as we 
know they did fall, upon stacks of wheat or wheat products. The 
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sacks themselves would it seems burn fairly readily but that tightly 
packed bags of wheat and wheat products 12, 13 or 14 feet high 
would be burnt or be turned into smouldering material only 3 to 4 
feet high in the space of an hour or two seems to their Lordships to 
be an almost impcssible proposition, Moreover, all the independent 
evidence on the matter is in favour of the defendants’ view, 
Mr. A. G. Watts already referred to had had some experience 
of the burning of bags of wheat in stacks, and he stated that when 
burning debris falls on a stack of wheat the upper portion of tbe 
bags burns and the grain is turned to a black colour and makes 
a solid mass, A little later he said, ** Bags of grain do not burn 
in flames, They only smoulder,” and as regards the bags in a 
stack, the bags at the bottom in the case he had personal know- 
ledge of, remained absolutely undamaged and only some of the 
bags at or near the top were damaged by the fire. Mr, Haultain 
had also had experience of burning grain and he stated that the baga 
themselves burn away very quickly but that the grain burns very 
slowly as the air could not get into the centre of the grain, The 
tighter the bags were packed the slower, he said, was the combus- 
tion which was by smouldering and not by flames. In particular 
he said that in atta, sogji, rawa and maida combustion was much 
slower than with grain. These products merely smoulder, Bran 
however would burn a little quicker, It is apparent that Mr. 
Sheringham who had had ample experience of fires took the same 
view, as is shown by hiscontemporary report that the amount of 
stock burnt was “small.” 

In regard to the claim for the gunny bags alleged to have 
been destroyed the plaintiffs were of course aware that the policy 
covered only gunny bags in bales. They used to be supplied 
in bales of 300 bags with iron hoops round them, In the parti- 
culars the plaintiffs claimed for gunny bags "in bales only,” the 
number claimed for being 45,000, value Rs. 50,663. Ladli Das 
supported tbis claim by an sffidavit stating that “most if not all 
the bags were in bales of 3oo bags" At the trial however the 
evidence proved that very few of the gunny bags were in 
bales and Seth Rustomji said that most of the bales were 
in bundles of 25 tied with thick string, and he contended that these 
bundles were in bales within the meaning of the policy. The 
gunny bags according to the head clerk were purchased from 
Calcutta, and it would not have been difficult to prove the numbers 
purchased during the six months preceeding the fire. No such 


evidence was however produced. Inthe High Court the claim in 
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respect of gunny bags was abandoned ; but their Lordships must 
agree with the High Court that the circumstances relating to this 
part of the claim must be borne in mind when weigbing the credi- 
bility of Seth Rustomji’s evidence. ‘ 

For these reasons as well as other reasons referred to in the 
judgment of Dalip Singh J. their Lordships have come to the 
same conclusion as that at which the High Court arrived. The 
alleged loss was not proved by the plaintiffs in the action and 
there was sufficient evidence to justify the conclusion of the High 
Court that the claim was grossly exaggerated, and as Seth Rustomji 
must have been aware of this fact the claim must have been fraudu- 
lent, with the result that under condition r3 of the policy, all 
benefit was forfeited by Seth Rustomji. This however would not 
necessarily bar the claim of the Central Bank to whom the policies 
had been assigned in an absolute form in respect of the losses and 
damage which was proved or admitted to have been occasioned: 
by the fire, namely, a loss of some Ra, 43,000. The difficulty 
here as already mentioned ia that counsel who appeared on the 
appeal to the High Court for both Seth Rustomji and the Central 
Bank had taken the view that the insurance was a joint insurance 
and that fraud on the part of either of the plaintiffs would equally 
affect the claim of the other plaintiff even though the insurabie 
interests were different. The learned Judge who delivered the 
judgment in the High Court observed in his concluding remarks 
that in view of the concessions made by the learned Counsel for 
the respondents, it was unnecessary to decide whther the Central 
Bank also were concerned in the making. of a fraudulent claim. 
Their Lordships have a difficulty in understanding what was meant, 
by the concession that there was in this case a_ joint insurance," 
& phrase which seems to be applied accurately only in & case 
where an insurance is effected as regards property jointly owned 
by the assured. However, a number of points of some diffiuclty 
would arise if the claim of the Central Bank were to be considered 
on its merits so far as regards the Rs, 43,000, including questions 
of construction both of the original charge and of the policies and 
of the documents passing between the insurance company and the 
Central Bank, and also questions under Section 106 of the Indian 
Evidence Act of 1872. Moreover it may well be that if a different 
course had been taken in the Courts below further evidence might 
have been called. It is observed that Mr. Jariwala who had made 
an affidavit on behalf of the plaintiffs on the 16th August, 1927, 
was not called at the trial, and indeed no witness who could explain 
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"the course taken by the «Central Bank was so called. Counsel 
for the plaintiffs is said to have observed that he did not consider 
it advisable to call Mr. Jariwala. On the whole and bearing in 
mind the reluctance of this Board to consider an issue or an 
objection which has been abandoned or not raised in the lower 
Courts (see Lingangowda v. Basangowda (1), Uduma Lebbe 
Ahamath v. Levena Marikar (2) and Skinner v. Bank of Upper 
India (3)] it appears that their Lordships would not be justified in 
allowing these questions to be raised on this appeal. 

In these circumstances their Lordships will humbly advise His 
Majesty that the appeal should be dismissed with costs, 


H. S. L. Polak: Solicitor for the Appellant. - 
Trower, Still & Keeling + Solicitors for the Respondents. 

S. P, K. Appeal dismissed, 
(1) (1927) L. R. 54 I. A. 122 (122) ; 45 C. L. J. 504. MR 


(2) [1931] A. C. 799 (801). "EON 
(3) (1935) L. R. 62 L A, 115 ; 61 C. L. J, 477. 
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Present: Lord Blanesburgh, Sir Shadi ‘Laland Sir George : 
Rankin. l 


GOPI KRISHNA KASAUDHAN 
v. 


MUSAMMAT JAGGO AND ANOTHER, 


" [ON APPEAL FROM THE Hicu COURT OF JUDICATURE AT 
ALLAHABAD, | 


Hindu Law~Validtty of marriage of persons belonging to-diferent divisions 
of the same caste. - 


The Shastras dealing with the Hindu law of marriage do not contain any 
injunction forbldding marriages between persons belonging to different divisions 
of the same Varna ; and neither any decided case nor any general principle can 
-be invoked which would warrant such a prohibition. 


The plaintiff was the legitimate son’ of one Nikku Lal, member of the 
Vaishya caste of Gorakhpur in the'United Provinces of India, and who followed 
the Mitakshara school of the Hindu law. "Nikku Lal was a member of the 
Kasaudhao caste, a sub-caste of the Vaishyas and he entered into a matri- 
monial alliance with one Musammat Jaggo, also à member of the Vaishya 
caste, but belonging to the Agrahari caste, another sub-caste of the Vaishyas. 
Nikku Lal and Musammat Jaggo had a son, the defendant. On the death of 
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| P.C. Nikku Lal the plaintiff claimed the entire estate on the ground that the defen- 
1956 dant was not the legitimate son of Nikku Lal, who could not under the Hindu I 


de 


Gopi Krishna 
Kasaudhan 3 ] 
v therefore claimed that the defendant had no interest in the property left by 


Musammat Jaggo. Nikku Lal: 
Held ; Musammat Jaggo was the lawfully wedded wife of Nikku Lal. 


Privy Council Appeal No. 34 of 1934 against the judgment 
and decree of the High Court of Allahabad (Afuhesjee, A C. 7. 
and King, f.) 

The material facts will appear from the judgment, Y. ds 

J. M. Parikh for the Appellant: A marriage between a male 
of the Kasaudhan caste and a female of the Agrahari caste is not 
valid. Refers to 17. Crookes " Tribes andCastes of the North West 
Province and Oudh” 2896 Vol. I, p. 33 (re: Ageahari) and 
Vol, JII, pp. 165-166 (re: Kasaudhan) Inter-marriage between 
caste and caste is forbidden. Mayne’s Hindu Law, p. 108-1093 
Mulla’s Hindu Law, 7th Edn., para. 435, pp. 497 ; Solan Singh v. 
Kabla Singh (1); Har Prasad v, Kewal (2); Inderun Valungy- 
pooly Taver v, Ramasawmy Pandia Talaver (3) and Ramamani 
Ammal v. Kulanthat Natchear (4). On different subdivisions of 

' the same caste, refers to Shastri’s Hindu Law 4th Edn. pp. 107+ 
108, On inter-sub-caste marriage refers “to Gour’s Hindu Code 
articles 467, 468 ; Ghose’s Hindu Law Vol, 1, p. 810. gra Edn; 
Har Prasad v. Kewal (2) The burden is on the defendants 
and not on the plaintiffs, as erroneously held by the Courts below, 
to establish that the custom of the Kasaudhan caste recognises such 
an inter-marriage : Wathuram v. Mehta Chota Lal Dajibhai (5) ; 
Ugoma: v. Bholaram Diubi (6). The parties are twice-born 
among whom a married woman cannot make another valid marriage 
during the lifetime of her husband and the evidence on record is 
insufficient in law to establish a valid custom to the contrary; 
Sri Ram v. Inchi (7). The evidence on record is not sufficient 
to establish in Jaw that in the Kasaudhan caste there is a valid 
custom that a male member thereof can marry a female member 
of another caste. Clear proof of custom will outweigh the written 

(1) (1928) I. L. R. 10 Lah, 372. 

(2) (1924) I. L. R. 47 AIL 169 (170-171), 

(3) (1869) 13 Moo. I. A. t4. 

(4) (0871) 14 Moo. L A, 346. 

(8) (930) L. L. R. 55 Bom. r. 

(6) (1888) L. L. R. 15 Cale. 708, 

G) (0913) t1 ALL. J. 711. 


law enter into a lawful marriage with Musammat Jaggo, the parties to the 
marriage belonging to two different sub-castes of the” Vaishyas. Plaintiff 
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text of the law : Zhe Cojlectar of Madura v. Moottoo Ramalinga (1). ' 
In the present case such proof as there is on record is sufficient 
to establish a custom prohibiting inter caste marriages, 

Their Lordship's judgment were delivered by 


Sir Shadi Lal:—This appeal raises a question which has an 
important bearing upon the law of marriage governing the Hindu 
community. It arises out of a dispute relating to the estate of one 
Nikku Lal, who died in July, 1923. Nikku Lal was a member 
of the Vaishya caste of Gorakhpur in the United Provinces of 
India, and followed the Mitakshara school of the Hindu law. 

The plaintiff Gopi Krishna, who is the appellant before their 
Lordsbips, is admittedly Nikku Lal's legitimate son; and his 
right to a moiety of the estate is no longer in dispute. He, 
7 however, claims the entire estate on the ground that the defendant, 

Sri Kishan, is not a legitimate son of Nikku Lal, and, therefore, 
has no interest in the property left by him. 

That Sri Kishan was born of a woman called Jaggo is not 
disputed, but the question is whether she was, at that time, a 
lawfully wedded wife of Nikku Lal It appears that she was 
originally married to one Baijnath, while she was a minor; and that, 
after his death, she married his younger brother Sheonath. The 
Second marriage, however, did not prove to be a happy one, as 
Sheonath had another wife who naturally disliked the advent of 
a rival. There were consequently quarrels betweén the two wives, 
and the husband, in order to put an end to the trouble, abandoned 
the second wife. 

Thus deserted, Jaggo entered into a matrimonial alliance with 
Nikku Lal by performing the ceremony of sagai. Now sagai is 
an informal ceremony of marriage, and the Courts below have 
concurred in holding, not only that she performed the ceremony 
of sagai with Nikku Lal, but also that it is recognised as a valid 
ceremony in the case of n re-marriage, "This decision is not 
challenged before their Lordships, but it is urged that the lady 
could not contract a valid marriage during the continuance of her 
marriage with Sheonath. It is obvious that she could not marry 
Nikku Lal if she was still Sheonath's wife. The defendants, 
however, invoke a custom which recognises and sanctions the 
re-marriage of a woman who has been abandoned by her 
husband. The learned Judges of the High Court have, upon 
an examination of the evidence, endorsed the conclusion of 
the Trial Judge that Jaggo had been deserted by Sheonath before 


(1) (1868) 1a Moo. I. A. 397 (436). 
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rud “she married. Nikku Lal, and that, By a custom applicable to the ` 
1936. parties, such abandonment or desertion of the wife by her, husband 
Gopi Krishna dissolves the marriage tie and sets her free to contract another 
Kasaudhan marriage. Their Lordships see no reason for departing from the 


v. . ' . . 
Musammat- Jaggo, general rule of practice that they will not make a fresh examination 


of facts for the purpose of disturbing concurrent findings recorded 
by two Courts in India. 

Then, if the existence of Sheonath did not invalidate the 
mariage of Jaggo with Nikku Lal, was it invalid on any other 
ground? Itis contended on behalf of the appellant that, as the 
parties to the marriage belonged to two different sub-castes of 
Vaishyas, the man being a Kasaudhan and the woman an Agrahari, 
they could not, under the Hindu Law, enter into a lawful marriage 
with each other. Their Lordships are not aware of any rule of 
.Hiudu law, and cettainly none bas been cited, which would * 
prevent a marriage between persons belonging to two diferent 
divisions of the same caste. Indeed, there are several decided 
cases which have upheld such marriages. It is sufficient to refer, 
in this connection, to two judgments of the Board, Jnderun 
Valungypooly Taver v. Ramasawmy Pandia Talages and another 
(1), and Ramamani Ammal v. Kulanthai Natchear and others (2) 

It is true that both tbese cases, as fell as the judgments of 
the High Courts which are founded upon them, relate to the Sudra 
caste; and the argument advanced by the learned counsel for 
the appellant is that they cannot establish the validity of a marriage 
between persons belonging to two sub-casles of a twice-born class 
such as the Vaishyas, There can, however, be no doubt that 
bi the texts of the Hindu law do not enunciate any rule prohibiting 
the union in marriage of persons belonging to different divisions 
of the same caste, and not a single case has been quoted in which 
such a marriage bas been declared to be invalid. | 


Their Lordships do not think that the matter requires any 
elaborate discussion. Put briefly, the position is this. The 
Shastras dealing with the Hindu law of marriage do not contain 
any injunction forbidding- marriages between persons belonging 
to different divisions of the same Varna; and neither any decided 
case nor any general principle can be invoked which would 
warrant such a prohibition. Then, what is it upon which the 
appellant, on whom the onus rests, can sustain the invalidity of 


Sir Shadi-Lal, 


(1) (1866) 13 Moo. LA. 141. 
(3) (1871) 14 Moo. I. A. 346. 
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the marriage? It is said that marriages between members of 
different sub-castes of the same caste do not ordinarily take place, 
- but this does not imply that such a marriage is interdicted and 
would, if performed, be declared to be invalid. Indeed, there is, 
at present, a tendency to ignore such distinctions, if they ever 
existed. There exists no doubt a disinclination to marry outside 
the sub-caste, inspired probably by a social prejudice : but it 
cannot be seriously maintained that there is any custom which has 
acquired the force of law, It is, however, unnecessary to pursue the 
subject, as in the courts below no such custom was set up or 
proved as would render the marriage invalid, 

For these reasons their Lordships hold the marriage to be valid, 
and they will humbly advise His Maj:sty that the judgment and 
the decree pronounced by the High Court should be affirmed 
and this appeal be dismissed. There will be no order as to Costs, 
as the respondents are not represented before them, 

H. S. L Polak: Solicitor for the Appellant. 


S. P K Appeal dismissed. 
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Before Mr. Justice D. IN. Mitter, and Mr. Justice 
D, C. Patterson 


SM. BIRAJ MOHINI DASSI 
v. 
SM. SARALA DEVI CHOWDHURANI* - 


Mortgage, assignment of, by mortgagee—Morigagor joining and including 
properties as a further charge—Froperty within the original jurisdiction 
of the Calcutta High Coust— Decree in High Court—Subsequent suit under 
Order 21 rule 103—S8 urisdiction of High Court, if can be challenged in 
subsequent suit— Third party, if can impeach the validity of the morigage— 
Possession, when adverse without a regular sale deed—Onus of proof on 
defendant. 


The property in question 54 Ultadanga Main Road was originally held by 
Dutts. The said Dutts mortgaged the property to one G. Afterwards G on 


*Appeal from Origioal Decree No. 143 of 1933, against the decree of B. 
Mustaphi, Esq. 1st. Additional Subordinate Judge, of 24 Parganas, dated the 
gist March, 1933. 


opi Krishna 
udhan 
Vs 
Musammat Jaggo. 
Sir Shadi Lal. 


— 


Civit, 
1956. 
Mri) 
March, 20, 23, 24, 
25, 26. 


— 


116 


Cir. 





1956. 
Dueb 
Sm. Biraj Mobini 
Dassi 
v. 
Sm, Sarala Devi 


Chowdhurani, 


THE CAL UTIA LAW JOURNAL, . [Von LXIV. 


receipt of proper consideration assigned the said mortgage bond in favour of 
the plaintiff. By the said deed of assignment, to which the Dutts were made 
parties, a further charge was created in respect of another property belonging 
to the Dutts, viz 6 Kirti Mitter Lane, which lies within the original jurisdic- 
tion of the High Court. The plaintiff brought a suit on the mortgage bond 
on the original side of the High Court and obtained a preliminary mortgage 
decree against the Dutts. A final decree was subsequently passed and in execu- 
tion of the said decree the plaintiff purchased the property at the Registrar's 
sale and obtained sale certificate. Thereafter the plaintiff applied to be put in 
possession and proceeding was taken under the provisions of order 21 rule 95 of 
the Code of Civil Procedure. On the 27th April, 1927 it was directed that 
the premises in question be delivered to the plaintiff under order 21 rule 95 
of the Code of Civil Procedure and that a certified copy of the order with a 
copy of the sale certificate and a certificate that possession of the sald property 
has not been obtained within the jurisdictlon of the High Court, be transmitted 
to the District Judge of 24 Parganas for execution. The Subordinate Judge 
who dealt with the proceeding under the provisions of Order a1 rule 95 of the 
Code of Civil Procedure, refused the application of the plaintiff. In a-suit 
by the plaintiff in accordance with the provisions of order ar rule 103 of the 
Code of Civil Procedure : g 


Held, that the High Court had no jurisdiction to entertain a suit on mortgage, 
if the only property included in the mortgage was property outside the 
Original Jurisdiction of the High Court but if properties situated within the 
Original Jurisdiction of the High Court were included In it, leave under Section 
12 of the Leters Patent (Calcutta) might be granted. 


When the High Courts when granting leave, held that the property 6 Kirti 
Mitter Lane which was admittedly situated within the Original Jurisdiction of 
the High Court, was intended to be included in the deed of assignment which 
created the further charge, it was not open in this suit, based on such decree 
of the High Court to contend that that decree of the High. Court was 
without jurisdiction. 


It is open to a Court to determine as to whether it bad jurisdiction or not 
to entertain a suit or proceeding and if there is a judicial determiration, that 
judicial determination assuming jurisdiction cannot be collaterally attacked. 


It is no concern of a third party to raise the contention as to the real 
intention of the parties to the morigage transaction, and thereby to impeach 
the validity of the mortgage deed. 


When the plaintiff being the owner of certain immoveable property seeks 
to recover possession of that property and there are no facts operating to his 
prejudice it is a valid defence to the sult that the plaintiff has agreed to sell 
the property to the defendant, the agreement being at the date of the suit 
still capable of specific enforcement, but there being no registered conveyance 
passing the property to the defendant, who has taken possession under the * 
agreement for sale and js willing to perform his part of it with the “plaintiff”. 
This will also apply where the vendee in possession has allowed the time for 
fillug a suit for specific performance to expire. The defendant is entitled 
to remain in possession against the plaintiff, He will not be able to sue the 
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plaintiff for a sale deed and so will have to remain in possession for twelve 
years before he can acquire a good title. 


Venkatesh Dajnodar Mokashi v. Mallappa Bhimappa Chikkalki (1) and 
Bapu Apaji v. Kashi Nath Sadoba (a) followed. = 
Tho burden of establishing adverse possession lies on the defendant. 
Appeal by the Defendant. 
Suit under Order 21 rule 103 of the Code of Civil Procedure. 
The material facts will appear from the judgment, 
Mr, Hiakralal Chravarty for the Appellant. 


Ar. H. D. Bose and Mr. Gopendra Nath Banerjee for the 
Respondent. 


The judgments of the Court were as follows : 


D. N. Mitter, J.:—Sarala Devi Chowdhurani the respondent 
commenced on the 17th March 1930 the suit in which this appeal 
arises in the court of the’ Additional Subordinate Judge of 24 
parganas, for establishing her rights to the present possession of 
_ the house at 54 Ultadanga Main Road within the Municipal boun- 
dary of Calcutta, The suit purports to be one under the provisions 
of Order 2r, r. 103 Civil Procedure Code. That suit has been 
decreed by the Subordinate Judge. Hence the-present appeal by 
the representative of the defendant to that suit one Benode 
Behari Biswas who died during the pendency of the suit, 

The allegation on which the plaintiff founds her title to the 
said premises 54 Ultadanga Main Road may be briefly stated 
thus: The property in question was originally held by Surendra 
Nath Dutt, Purendra Nath Dutt and Gokul Chandra Dutt who 
were members of the firm of P, N. Dutt and Company which 
at one time carried an extensive business. The said Dutts mort- 
gaged the property in question to Dr. Bipin Bebari Ghose a well- 
known physician of Calcutta on the 4th October 1920 taking a 
loan of Rs4:8050 from the said doctor and hypothecating the said 
premises by a registered deed of mortgage in his favour. Dr. 
Bipin Behari Ghose on receipt of proper consideration assigned the 
said mortgage bond in favour of the plaintiff respondent Sarala 
Devi Chowdhurani, To the said deed of assignment the Dutts 
were made parties and by the said deed a further charge was crea- 
ted in respect of another property belonging to the Dutts, namely, 
6 Kirti Mitter Lane which lies within the original jurisdiction of 


(1) (1921) I. L. R, 46 Bom 722. 
(a) (1916) I, L. R. 41 Bom. 438. 
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the High Court of Calcutta, The Ditts having failed to pay the 
dues on the mortgage security the plaintiff brought the suit on 
the Original Side of this Court and obtained a preliminary mort- 
gage decree against the Dutts on the 3rd March, 1924. The judg- 
ment-debtor not having paid tte money within the period of grace 
a final decree was passed in favour ofthe plaintiff Sarala on the 
14th December, 1925. In execution of the said decree the plain- 
tiff purchased the property at the Registar’s sale and thereafter ob- 
tained the sale certificate, The plaintiff applied to be put in posses- 
sion and proceeding was taken under the provisions of order 2r 


‘rule 95 Civil Procedure Code. Then on the 27th April 1927 Mr. 


Justice Costello in that proceeding for delivery ‘of possession 
directed that the premises in question be delivered to the plaintiff 


' under the provisions of Order XXI rule 95 Civil Procedure Code. 
' And it was further ordered that a certified copy of the order toge-» 
_ ther with a copy ofthe sale certificate and a certificate from this 
. Court that possession of the said property has not been obtained 
- within the jurisdiction of this Court, be transmitted by the Registrar 


of this Court to the District Judge’s Court of 24 Parganas for execu: 


: tion (see P. 102 Part II paper book), The matter accordingly was 


sent to the Court of the Subordinate Judge who dealt with the 
proceeding taken under the provisions of "Order XXI rule 95 Civil 
Procedure Code. After dealing with certain preliminary obj:ctions 
on tbe question of jurisdiction the Subordinate Judge of 24 Parganas 
came to the conclusion that although Benode the husband of the 
appellant coüld not establish his claim to the ownership of the 
building he (the learned Judge) was inclined to accept Surendra’s 
version that it was the Dutts who paid for the construction of 
tbe building and that Benode came to occupy.the -house with the 


' permission of the judgment-debtor. But the Subordinate Judge 


dismissed the application of the plaintiff to, be given possession, 
on the ground that there was a sort of contract or agreement in 


~ pursuance of which Benode paid Rs 55 as the earnest money 


forthe purchase of the property and he held.tliat it cannot be 
said that there was no enforceable right on the part of Benode 
in the premises in question. He accordingly refused the appli- 
cation of the plaintiff. The result was that the present suit had 
to be instituted in accordance with the provisions of Order 21 
rule 103 Civil Procedure Code as has been already stated. 
The plaintiff practically founds her title to the disputed premises 
on the judgment of the High Court in the mortgage suit 
commenced by her and she claimed to establish the right of 
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possession in the property in question on the basis ofthe said 


judgment. Binode Behari Biswas who was the original defendant. 


to the suit put' in a written defence and several pleas were taken 
in the written statement filed by him. It is not necessary to 
refer to all the defences as the question in controversy in the 
‘present appeal really turns on two substantial defences which 
were taken to the suit. The first defence is that the decree 
passed by the Original Side of this Court on which the plaintiff 
founds her title was a. decree without jurisdiction as the property 
to establish the claim of which the suit had been brought 
is admittedly situate outside the original jurisdiction of this 
Court and the other property, namely, 6 Kirti Mitter Lane which 
was included in the further charge mentioned in the deed -of 
assignment in favour of the plaintiff was included in the said 
deed ofassignment for the purpose of giving jurisdiction and not 
for the purpose of additional security. The second head of defence 
related to the question of adverse possession. lt was stated in 
support of this defence that the Dutts in the year 1917 took a 
sum of Rs, zooo from the husband of the appellant Benode and 
agreed to sell the property in question to Benode for that sum 
and although no valid deed of transfer by way of sale was executed. 
by the said Dutts Behode the original defendant was allowed to 
continue «in possession of the said land on which he afterwards 
constructed the sail building at a cost of about Rs. rcooo for 
more than the statutory period of r2 years. Both these defences 
were negatived by the Subordinate Judge of the Court below 
who decreed the plaintiff's suit. 

In appeal by Diraj Mohini Dassi the widow of the original 
defendant Benode and his legal representative two questions 
‘really arise for determination. Although at the opening Mr. 
Hiralal Chakravarty raised a number of points it must be said in 
fairness to him that he did not press all of them but the two lead- 
ing and substantial questions mentioned at the beginning, namely, 
(1) the question of the jurisdiction of the High Court to pass the 
decree on the assignment of the mortgage security and (2) the 
question of adverse possession, It is contended on the question 
of jurisdiction that the Original Side had no jurisdiction to entertain 
the suit on the mortgage as the premises No. 54 Ultadanga 
Main Road was outside the jurisdiction of this Court, and premises 


No. 6 Kirti Mitter Lane which was included in the deed ot- 
assignment was included not as an additional security for the sum. - 


for which the assignment was made in fayour of the plaintiff but 
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only for the purpose of giving jurisdiction, Reliance is placed 
in support of this posilion on the evidence of the plaintiff's soli- 
citor Mr. P. C, Kar to the effect following: “No. 6 Kirti Mitter 
Lane property 'as it was really not necessary! as we were not 
relying on it asa part of the security but only for the purpose 
of jurisdiction." But the said witness states further on that the 
Dutts joined in the transfer because of the additional security. 
It is contended .that this was not intended to be an additional 
security at all for this property premises No. 6 Kirti Mitter Lane 
had already been mortgaged wilh other properties fora sum of 
four lacs of rupees and this property was included in the further 
charge not forthe purpose of security but for the purpose of 
giving jurisdiction to the registering officer to register the deed in 
Calcutta. In this connection reliance has been placed on a recent 
decision of their Lordships of the Judicial Committee of the 
Privy Couucil in the case of Sri Raja Inuganti Venkatarama Rao 
v. Sri Raja Sobhanadri Appa Rao Bahadur Garu and others (1). 
Their Lotdships point out in that case that “registration in a cer- 
tain registration district on the strength of a small property situated 
therein and included in the deed, is invalid when there is no real 
intention that such property should pass under the instrument, 
although when there is such intention, the motive that the property 
is included for the purpose of allowing of registration in the par- 
ticular district may be immaterial.” Their Lordships also pointed 
out that “the crucial test isthe intention which isto be gathered 
from the nature of the property, the attendant circumstances and 
the use made or possible to be made.” There is no doubt that in 
one part of the evidence Mr, Kar the solicitor states that the pro- 
perty, No. 6 Kirti Mitter Lane was included for the purpose of 
jurisdiction but he states atthe same time thatthe Dutts joined 
in the transfer because of the additional security in respect of 
No. 6 Kirti Mitter Lane property. This property was further 
charged for four lacs of rupees along with many other properties, 
But be that as it may this question cannot now be taken for the 
purpose of raising the contention that the Original Side of the 
High Court had no jurisdiction to entertain the suit as the real 
intention wag to mortgage only the property outside the jurisdiction 
of this Court, namely, the Ultadanga Main Road property. Leave 
was granted under section r2 of the Letters Patent. The question 
of jurisdiction must have been judicially determined, It is now 
established on the authorities that the High Court has no jurisdic- 
{1) (1936) 63 C. L, ]. 382 ; 40 C. W. N. 545 
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tion to entertain a suit on tnortgage if the only property included 
in the mortgage is property outside the original jurisdiction of the 
High Court But if in the mortgage are included properties one 
of which is situated within the original jurisdiction of this Court 
leave under section 12 might be granted. The High Court when 
granting the leave rightly or wrongly held that property No. 6 Kirti 
Mitter Lane which was admittedly situated within the original juris- 
diction was intended to be included in the deed of assignment 
which also created a further charge. Itis not open now in this 
suit which is based on that decree to the appellant to contend 
that the decree was without jurisdiction on that ground for it is 
open to the Court to determine asto whether it has jurisdiction 
or not to entertain a suit or proceeding and ifthere is a judicial 
determination the judicial determination assuming jurisdiction can- 
not be collaterally attacked, That must be held to bind the 
other party. Besides it seems to us that it is no concern of the 
third party to raise the contention as to the real intention of the 
parties to the mortgage transaction, and thereby to impeach the 
validity ofthe mortgage deed. The point of jurisdiction must be 
decided against the appellant. 

We now proceed to determine the other question which falls 
for determination, namely the question of adverse possession. If 
the appellant could establish the case which she makes that it was 
in pursuance of the sale for Rs, 2000 that her husband took 
possession of the property and continued upon it for more than 
twelve years then the case of adverse possession would undoubtedly 
be established alth ough no valid deed of transfer had been execu- 
ted. This view receives support from the decision of the Bombay 
High Court in the case of Venkatesh Damodar Mokashi v. Mollag- 
ga Bhimappa Chikkalki (1). The passage on which reliance has 
been placed is at page yas of the report. The proposition laid 
down is this: “Then there isa Full Bench decision in Bapu Apa- 
Ji v. Kashinath Sadoba (2) where it was decided that "when the 
plaintiff being the owner of certain immoveable property seeks to 
recover possession of that property and there are no facts opera- 
ting to his prejudice it is a valid defence to the suit that the plaintiff 
has agreed to sell the property to the defendant, the agreement be- 
ing at the date of suit still capable of specific enforcement, but there 
being no registered conveyance passing the property to the defen- 
dant, who has taken possesion under the agreement for sale and is 


(1) (1921) I. L. R. 46 Bom. 722. 
(3) (19125) I. L. R. 4t Bom. 433. 


I2I 


Civi. 


1936. 
nd 


Sm Biraj Mohini 
Dassi 


v. 
Sm. Sarala Devi 
Chowdhurani. 


D. N, Mitter, F, 


123 


Civic. 
1936. 
Que : 
-Sm. Biraj Mohini 
< Dassi 
Y. 
Sm. Sarala Devi 
Chowdhuraui. 
D..N. Mitter, : 


THE CALCUTTA LAW JOLRNAL, . [Von LXIV. 


willing to perform bis part of it with the plaintiff’. That decision 
was based on the fiduciary aspect of the vendor’s position and 
the impropriety of permitting him to succeel against his vendee in 
a suit for possession. That argument must also apply where the 
vendee in possession bas allowed the time for filing a suit for 
specific performance to expire. In this case, therefore, the defen- 
dant is entitled to remain in possession against the plaintiff, He 
will not be able to sue the plaintiff for a sale deed, nnd so will 


^ have to remain in possession for twelve years before he can 


acquire a good title, but in the light of our decision the plaintiff 
might now.be well advised if he passed the sale deed. The 
passage which is relied on in particular is to be found in the 
concluding words, namely, “he will not be able to sue the piaintiff 
for a sale deed, and so will have to remain in possession for 
twelve years before he can acquire a good title," In other words 
it is said that if in pursuance of the sale the defendant is 
actually put in possession and a case of continued possession for 
more than r2 years is made since then the defendants plea of 
adverse possession must succeed. Mr. Bose who appears for 
respondant has not contested this position in law. The crucial 
question therefore to decile is as to whether on the evidence 
of the defendant on whom the burden of establishing adverse 
possession lies has proved to the satisfaction of the Court that 
the entry of the appellant’s husband was in pursuance of the sale 
of the land on which the premises in question stands for Rs. 
10,000. There is an admission that a sum ‘of Ra, 2,000 was paid 
to the Dutts by the husband of the defendant. The case of 
the defendant appellant is that this was really a sum which ‘was 
paid as the purchase money for the land on which the premises 
in question stands, Onthe other hand'the case made by the ` 
plaintiff is that the sum of Rs. 2,000 was really given by Benode 
to the Dutts for the purpose of investment in certain shares in 
the Pottery Limited Concern. We have to decide now as to which 
of these conflicting state ments is right. No Looks have been 
produced on behalf of the appellant to show that this sum was 
really advanced as the price of tbe land. On the other hand 
there are entries in the books of the Dutts which have-been 
believed by the Subordinate Judge and which would go to show 
that this sum of Rs, 20co was invested in the pottery business, 
although ‘it is true that the mcrtgage was made six years after 
the date when this.payment was made. Tlere are documents of 


unimpeachable character which would go to show that even after : 
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1917 when the sum of Rs. 2000, was paid by Benode, Surendra 
Nath Dutt was exercising right of ownership of the disputed 
land. It appears from Exhibit 18 that on the goth June, 1917 
Surendra applied for sanction of a plan for a building at premises 


. No. 54 Ultadanga Main Road to the Municipality. See page 41 


cf the second part of the paperbook. This is a very significant 
circumstance for if the story of the appellint be true that Rs. zooo 
were paid for the purchase of land it would not seem reasonable 
that the Dutts should concern themselves with applying for the 
sanction of a plan for a building on the land which is now claimed 
by the appellant as belonging to her husband. The story that 
there was an agreement to sell is negatived by this documentary 
evidence as well as by a later document where a sanction is 
given to the plan. See Exhibit 6 printed at page 44 of the second 
part of the paperbook, It appears further that even much later on 
the 4th October, rory it was Surendra who was applying for 
permission for cunstruction of a 6 ft. masonry culvert in front of 


` 54 Ultadanga Main Road as per sanctioned plan enclosed with his 


application. The strongest documentary evidence which has been 
relied upon on behalf the appellant is a letter written by the 
Dutts in 1926 woich has been marked as Ext. B in the suit. 
This no doubt containsan admission which is very damaging to 
the case of the plaintiff and unless this admission is explained 
it would be difficult to hold that a case of adverse possession can 
be made out, The letter is to be found printed at page rt: of 
the second part ofthe paperbook. It is necessary to reproduce 
the letter in extenso as this letter was read to us several times by 
the learned Advocates. Surendra Nath was writing to Benode 
thus: “My dear Benode Babu, The party with whom your 
house 54 Ultadanga Main Road was mortgaged has obtained a 
decreg, They will send a surveyor Mr. M. N. Mookerjee to your 
house tc-morrow morning at 8 A.x. Please let him survey the 
house. You should not be anxious for it. We will have three 
months (3 months) time, by which time we shall be able to clear 
the mortgage and decrce. Our financial arrangement will very 
likely be completed by this week.. Then we will have easy fund 
to clear the mortgage. Please do not be anxious at all, God will 
help us, Yours sincerely, 7, N. Dutt,” Stress has been laid and 
justly on behalf of the appellant on the cxpression " your house” 
used in this letter from which it is argued that itis quite clear if 


read literally S. N. Dutt was acknowledging that the house at 54. 


Ultadanga Main Road was a house which belonged to Benode. But 
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this is not a construction which must be taken to be the trus one 
and Surendra Nath Dutt has given the explanation that the word 
“your house” is really meant to convey the idea of the house 
which you (^ e. Benode) was temporarily occupying. Surendra 
who has been admitted by both sides to be a very honest person 
states this on being recalled and resworn on the plaintiff's petition : 
“By your house in Ext. B. I meant the house at present 
occupied by you temporarily.” See page, 56 lines 32 and 23. The 
learned Subordinate Judge has accepted the explanation and having 
regard to the fact that he is a gentleman carrying an extensive 
business and to the fact that sometime he was a man of consider- 
able ¢ffluence and is regarded by the witnesses on both sides to 
be a very honest person. We do not see any reason to disregard 
the explanstion which he gave. This fits in with the explanation 
given with regard to other facts, With regard to the costs of 
construction of this building books have been produced on behalf 
of the plaintiff. -The bocks which belong to the firm of the Dutts 
show that a sum of Rs, 11509 was spent for the purpose of the 
building of the disputed premises, It is unfortunate that Benode 
died during the pendency of the suit in which this appeal arises, 
But we have a summary of what ke has stated in the proceedings 
under Order XX I rule 97 Civil Procedure Code which has before 
the Subordinate Judge at Alipore and which has been printed in 
the supplementary paper book at pages 4 to 6. It appears that 
Beriode also raised the same contention which has been raised now 
that he was the owner of the land and the building was constructed 


` with Benode's money. It appears from the evidence given in that 


suit on behalf of Benode that it was Benode who used to take 
the masons and labourers to. work on the building to the office 
of Messrs. P. N. Dutt and Company. The Subordinate Judge 
draws a legitimate inference from this and remarks: “If the 
building was constructed with Benode's money, why did he take 
the witness to the office of P. N, Dutt and Co. to have the bills 
of the labourers checkel." The Subordinate Judge who dealt 
with the matter under Order XXI rule 47 Civil Procedure Code 
did not believe the statement of Benode as to-the question of owner- 
ship and it seems to us that he decided in favour of the present 
plaintiff on the view which he took was that there was a subse- 
quent agreement to sell in pursuance of wbich Rs. 55 were paid 
as earnest money. The learned Judge says:— “ But, the fact 


remains that Benode paid Rs. 55 as earnest money in pursuance 


of a contract to purchase the property and on the evidence avail- 


yes . 
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able in this case, it cannot be said that there is no enforceable 
right on the part of Benode not extinguished by lapse of time.” 
For these reasons we are of opinion that the plaintiff has by 
production of books established the case that the defence set 
up by Benode is not a true defence. It is conceded that if this 
case of sale was not made out the case of adverse possession 
must fail. i 

The case on the other hand of Surendra Nath Duttis that 
Benode's possession is attributable to the permission given by the 
Du&s to him to stay in the said building. For this purpose some 
admitted circumstances must be referred to, Benode had half 
share in the acid business in which the Dutts were also interested 
to the extent of the other half. They were on very good terms 
at the time and as Surendra Nath Dutt states that it was by 
reason of Benode being a partner of the acid business that he was 
allowed to stay in the premises in question, This was the case 
which was set up before the: Subordinate Judge. This also was 
the case made in the evidence of Surendra Nath Dutt before the 
Subordinate Judge. The case of the Dutts is Surendra Nath Dutt 
who was the Receiver in respect of the property obtained an order 
from the High Court for the sale of 54 Ultadanga Main Road. 
Benode offered to purchase the property and deposited some 
money, but the transaction did not materialise, With regard to 
non-payment of rent the witness says that he did not realise rent 
for 54 Ultadanga Main Road. We demanded the rent from 
Benode but did not get it. Having regard to all these circums- 
tances we do not think that we should be justified in coming to a 
conclusion different from what the Subordinate Judge has arrived 
at, This ground must also fail. 


The result is that this appeal must be dismissed. 

The question of costs remains to be determined. It appears 
that all these difficulties in this litigation could have been avoided 
if Mr. P. C. Kar had taken a little further care in the matter 
when he did not find Benode who, he was told, was in possession 
of 54 Ultadanga Main Road at the time when he made his first 
investigation into the title of the property in transaction between 
the plaintiff and Dr. Bepin Behari Ghose. The Subordinate Judge 
has referred to this circumstance. The learned Judge says this: 
“The tile deeds which were in the possession of the Dutts were 
. made over to Mr, Kar and he only went to inspect the mortgaged 
property evidently to verify its existence and condition as also 
what it was worth, He went round for the purpose of inspection 
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and was satished. He dil not meet Benode nor did he care to 
meet him evidently as the title deeds were in his own possession. 
Of course it should have been prudent and surely better if Mr. Kar 
had seen Benode and ascertained personally how and why Benode 
was occupying but this omission does not affect plaintifi’s title.” 
This is a matter which must be taken into account in determining 
the question of costs and ws think that although the appeal has 
been dismissed the appellant must be ESVE from the payment 
of costs of this appeal.. 
The appeal is accordingly dismissel without costs. 


Patterson, J.—I agree. 


H, K DB, Appeal dismissed. 


Before Mr. Justice S. IV. Guha and Mr. Justice C, Bartley, 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
- D. 
KUMAR KAMALA RANJAN ROY* 


Costs of settlement operations —Recosery from the putnidar—Properiy sold 
Jor arrears of revenue—Putnidar’s interest annulled by purchser at the 
revenue sale—Such purchaser, if liable for the cost of settlement opera- 
tions due from the outgoing putnidar—Bengal Tenancy stet (vit of 
1885), Section 114 and Rule 414 of the Bengal Survey and Settlement 
Manual of 1917, provisions of—Assessment of such cost, on whom 
made, Son 


In accordance with the provisions contained in Sectlon 114 of the Bengal 
Tenancy Act, expenses incurred in carrying out settlement operations under 
Chapter X of the Act, in any estate or tenure, are to be defrayed by the 
landlords, tenants and occupants of land in that estate or tenure, in such 
proportion as the Government, having regard to all the circumstances may 
determine, ` 


Assessment of costsis not upon land but upon the landlords, tenants and 
occupants. The assessment is however in respect of the land : Befoy Singh v. 
Hem Chandra (1) followed. 


*Appeals from Appellate Decrees Nos. 2214 and 2215 of 1939, against the 
decrees of H. G. S. Blvar, Esq., District Judge of Murshidabad, dated the 17th 
July, 1933, reversing those of Tribhubaneswar Roy, Esq., Subordinate Judge, 
Murshidabad, dated the 28th February, 1933. 

Q) (1920) 33 C. L J. 349. 
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The costs of'settlement opefations ina mahal were apportioned between 
the Zemindar and the Patnidar under Section 114 of the Bengal Tenancy 
Act, on assessment of the same alter the termination of the settlement pro- 
ceedings. Certificates under the Public Demands Recovery Act were issued 
for recovery of the expenses incurred in: carrying out the settlement operations 
so far as the share of expenses payable by some of the putnidars was con- 
cemed. Thereafter the Zemindari was purchased by “the plaintiff- at a sale 
for arfears of revenue. The plaintiff after his purchase annulled the Patnis 
in respect of which certificate had been issued. The certificates were trans- 
ferred to the name of the plaintiff. The amounts covered by the certificates 
originally issued against the patnidars were realised from the plaintiff On 
a claim by the plaintiff for cancellation of the certificates transferred to the 
name of the plaintiff and for refund of the money paid by him : 


Held, the plaintiff, having obtained possession of the lands appertaining 
to the Patnis in respect of lands of which thore was assessment of costs in settle» 
ment operations, and which were annulled by his purchase at a sale for arrears 
of revenue, was the person from whom the costs of the settlement operations 
were recoverable. 

Rule 414 of the Bengal Survey and Settlement Manual which provides for 
the realisation of such costs, speaks of transfer or abandonment of the estate 
or tenancy. 


The possession of the plaintiff by virtue of a sale for arrears of rovenue was 
not, for the purpose of realisation of cost for settlement operations of lands 
appertaining to a tenure within his Zemindari. the possession of the interest 
of adefaulting proprietor but that of the lands appertaining to a tenure in 
respect of which there was a liability to be discharged by the person in 


possession by operation of a special provision of the Jaw made in that 
behalf, 


Maharaja Surja Kanta v. Sarat Chandra Roy Choudhuri (1) referred to, 
Appeals by the Defendant, 
Suits for cancellation of certificates for recovery of costs of 
settlement operations under the Public Demands Recovery Act, 
The material facts will appear from the judgment, 


Drs, S. C. Basak and Bijan Kumar Mukerji for the 
Appellant. 


Messrs. Brojo Lal Chakravarti and Krishna Lal Banerjee for 
the Respondent, ` 
C. A. V, 
The judgment of the Court was as follows : 
The plaintiff in the suits in which these appeals have arisen 
prayed for cancellation of certificates isscel:unler the Public 
Demands Recovery- Act, and for the recovery of the amounts 
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realised from him by the Government. On the pleadings of the 
parties the question for consideration in the cases before the 
Court was, whether the plaintiff was liable for the costs of the 
settlement operations, and was the defendant, the Secretary of 
State for India in Council legally entitled to recover the said costs 


from the plaintiff, 


The costs of settlement operations in a Mahal were apportioned 
between the Zamindar and the Patnidars under section 114 of 
the Bengal Tenancy Act, on assessment of the same after the ter- 
mination of settlement proceedings. The zamindari was purchased by 
the plaintiff ata sale for arrears of revenue, after certificates under 
the Public Demands Recovery Act had been issued for recovery 
of the expenses incurred in carrying out the settlement operations, 
so far as the share of these expenses payable by some of the 
Patnidars was concerned. The plaintiff after his purchase at the 


‘sale for arrears of revenue, annulled the patnis in respect of which 


certificate had been issued; and the certificates were transferred 
to the name of the plaintiff. The objection raised by the plaintiff 
to the recovery of the amounts covered by the certificates issued 
against the patnidars, baving been disallowed, the amounts covered 
by- the certificates originally issued against the patnidars were 
realised from the plaintiff. The suits giving rise to these appeals 
were for the cancellation of the certificates transferred to the name 
of the plaintiff, and for the refund of the money paid by him. 

The Court of first instance dismissed the suit instituted by the 
plaintif, ariving at its decision on section x14 of the Bengal 
Tenancy Act and Rule 414 of the Bengal Survey and Settlement 
Manual, 1917. The decision of the trial Court was reversed, on 
appeal by the- plaintiff, by the learned District Judge, Murshidabad, 
and decrees granting reliefs prayed for in the suits were pansa 
in favour of the plaintiff. 

In accordance with the provisions contained in section rr4 
ofthe Bengal Tenancy Act, expenses incurred in carrying out 
settlement operations under Chapter X of the Act, in any estate 
or tenure, are to be defrayed by the landlords, tenants and occu- 
pants of land in that estate or tenure, in such proportion as the 
Government, baving regard to all the circumstances, may deter- 
mine. Assessment of costs is not upon land, but upon the land- 
lord, tenants and’ occupants. The assessment is however in 
respect of the land t Bejoy Singh v, Hem Chandra (1). The method 
of recovery, so far as we are concerned with that, in the cases before 

G) (920) 33 C. L, J. 349. à : 
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us is provided by Rule 414 pf the Bengal Survey and Settlement 
Manual, 1917, and the rule provides for this : 

“Tf before the amount are collected, a landlord or tenant dies 
or transfers or abandons his estate or tenancy or any part thereof, 
recovery may be made from the person in possession of the former 
holder’s interest.” 

On the provision contained in tbe Bengal Tenancy .Act in 
which occupants of the land. have been specially mentioned, and 
in accordance with the rule providing for collection in the case 
of death, transfer or abandonment of an estate or a tenancy. from 


the person in possession of the former holder's interest, the conclu-. 


sion is irresistible, that the plaintiff in the case before us, having 
obtained possession of the lands appertaining to .patnis which 
were annulled by his purchase at a sale for arrears. of revenue, was 
the person from whom the costs of the settlement operations were’ 


recoverable., The patnis were annulled after certificates .under. 


the Public Demands Recovery Act had been issued against 
the patnidars, and the amounts covered by the certificates 
were recoverable from: the plaintiff who .obtained. possession 
of the lands which at the date of the certificates appertained to 
the patnis, in respect of which there was assessment -of costs 


incurred in settlement operations. The costs were recoverable ` 


fromi the person in possession,—the plaintiff,—in. respect of the 
lands in respect of which costs were payable. The learned. 
District Judge in. the Court of appeal Lelow is right in observing 
that, the plaintiff was not in possession .of tle tenure interest ; 
but in our judgment there can. be no question that he was in 
possession of the lands in respect of which costs incurred in settle- 
ment operations were payable. ‘Ihe rule providing for realisation 
of such costs, speaks of transfer or abandonment of the estate or 
tenancy ; and the plaintiff in’the suits out of which these appeals 
have arisen could not be in a.better position than a landlord in 
possession of lands appertaining to a tenancy abandoned by a 
tenant. In the above view of the' question arising for considera- 
tion in these appeals, the decision arrived at by the Judge in the 
Court: of appeal below cannot be affirmed. In our judgment, the 
conclusions arrived at by, the learned Subordinate Judge.in the 
trial Court, giving effect to the contention of the defendant. in the 
suits, that the plaintiff being in possession of the lands ofthe 
patnis in respect of which settlement. costs were assesssed, was 
liable for the same, 


It was urged in support of the decision of the Court of appeal 
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Civit, below that section 31 of the Revenue Sale Law, laying down rules 
1936. for the application of the purchase money, at a sale for arrears of 

The Secretary of 1€ Venue, supported the case for the plaintiff. We are unable to 

State Lor Indi appreciate the position thus taken up, seeing that the dues in 

n Counti 


e respect of lands appertaining to a patni tenure within the ambit 
RAT ofa revenue paying estate, could not be taken into account in 
mta connection with application of purchase money realised at a sale 
of the estate for arrears of revenue. The liability for costs 
incurred in settlement operation in respect of lands appertaining 
to a patni could not be included within the arrears and outstanding 
demands mentioned in section 31 of the Revenue Sale Law, to 
the liquidation of which any part of the purchase money at a sale 
of an estate for arrears of revenue was to be applied. 

- The passages contained in the judgment of their Lordabips of 
the Judicial Committee of the Privy Council, in the case of Maka- 
raja Surja Kanta v, Sarat Chandra Roy Chowdhuri (1) to the 
following effect, were relied upon by the learned advocate for the 
plaintif respondant, in support cf the position, that no liability 
attached to the purchaser at a sale for arrears of revenue, so far 
as costs for settlement operation payable by a patnidar was con- 
cerned, — 

On the failure of an owner to pay the Gavernment asssessment 
his estate or interest in the land is forfeited, or rather determined, 
and under such a sale as that what is sold was not the interest of 
the defaulting owner, but the interest of the Crown. 

The position indicated above is beyond the pale of contro- 
versy, and cannot be disputed. We are however urable to see 
what bearing that has on the questions arising in the appeals before 
us. "The plainfiff, as the purchaser at a sale for arrears of revenue, 
was in possession of lands appertaining to certain patnis which 
stood annulled by the sale; there was, "under the law, a liability 
in the matter of costs for settlement operations in respect of those 
lands, and the person in possession was required to discharge that 
liability. As has been indicated already, the determination of 

Pd the question arising for consideration dces not depend upon any 
provision of the law other than those contained in Section 114 of 
the Bengal Tenancy Act and Rule 414 of the Bengal Survey and 
Settlement Rule, to which a detailed reference has heen made in 
the previous part of the judgment. The possession of the plaintiff 
was by virtue of a sale for arrears of revenue, was not for the 
purpose of the cases before us, the possession of the interest of 
fr) (1914) 18 C. W. N. 1281. 
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the defaulting proprietor, but that of the lands appertaining to 
a tenure in respect of which there was a liability to be discharged 
by the person, in possession, by operation of a special provision of 
the law made in that behalf. 

The result of the conclusion we have arrived at as mentioned 
above, is that the appeals are allowed, The decision of the Court 
of appeal below, and .the decrees passed by it, in favour of the 
plaintiff in the suits in which .these appeals have arisen, are set 
aside, and the decision and decrees of the Court cf first instance 
dismissing the suitsare restored. The defendant appellant. is 
entitled to get his costs from the plaintiff respondent in all the 
Courts, 


H, K., B, Appeals allowed, 


PRIVY COUNCIL. 


PRESENT: Zord Roche, Sir Shadi Lal and Sir 
George Rankin. 


ALLURI vVENKATAPATHI RAJU AND ANOTHER 
9. 
DANTULURI VENKATANARASIMHA RAJU AND OTHERS. 


[O4 APPEAL FROM THE HIGA COURT or JUDICATURE 
AT Mapras, | 


Hindu Lane Partition—Nature.of Hindu coparcenary—Relations of its 
members inter se~Renunciations of interest by outgoing member—Status 
of remaining members—Division of right—Severance of interest— No 
physical division of property—Separation in status—Agreement between 
the parties—Act or transaction defining shares in the estate— Statements 
of members of the family—Their relations with the estate - Nature of 
evidence. 


The father of a joint family has the power to divide the family at any time 
during his life without the consent of his sons, and, if he makes a division, it 
has the effect of separating, not only the father from the sons, but also the sons 
inter se, 

It is a settled rule that when the members of a family hold the family estate in 
defined shares, they cannot be held to be joint in estate, But no definement of 
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shares need take place, when the separating member does not receive share in 

the estate but renounces his inlerest therein. His renunciation merely extin- 

Zuished his interest in the estate, but does not affect the status of the remaining 

members guo-ad the family property, and they continue to be co-parceners as 

before. The only effect of renunciation is to reduce the number of the persons, 

to whom shares would be allotted, if, and when, a division of the estate 
fakes place. 


If there has been a division by the members of the family of their right to, or 
severance of their interest in, the estate, they must be held to be separate in 
status, though there has been no physical division of the property, and though 
there may be no separation in food or dwelling ; if, on the other hand, there 
has been no such division of right or sevetance of interest, they continued to be 
joint in estate, and mere cesser of commensality would not make them separate 
in estate, as a member may become separate in food or residence for his conveni- 
ence. A division of right or a severance of the joint status may result, not only 
from an agreement between the parties, but from any act or transaction which 
has the effect of defining their shares in the ‘estate, thcugh it may not partition E 
the estate, Ifa document clearly shows a division of rights, its legal construction 
and effect cannot be controlled or altered by evidence of the subsequent conduct 
of the parties. s 

Balkishen Das v. Ram Narain Sahu (1), relrrred to. 

The common ancestor of the plaintiffs and defendants constituted a joint 
Hindu family with his four sons. In 1839 the eldest son severed his connection 
with the family and went away to another village to earn bis livelihood. After 
his departure the remaining three sons, Krishnamraju, Akkiraju, and Ramaraju, 
continued to live together with their father in thoir ancestral village until the 
father died in 1842. Thereafter the three sons left their ancestral village and 
took up their abode at another place where they made their home, and started 
business on a large scale, and acquired valuable properties with the profits of 
the business. Krishnamraju died in 1882, and shortly afterwards his son 
Venkatraghvaraju died, leaving him surviving a widow and a daughter. Akkiraju 
and Ramaraju continued to carry on the business, and while they did not recog- 
nise the right of Venkatraghvaraju's widow to inherit her husband's share in 
the estate belonging to the family, they provided ample maintenance, for her and 
her daughter and also for the widow and the daughters of Krishnamraju. 
Akklraju died in 1894 and was succeeded by Ramaraju as the manager of the 
family estate, until he died in 1903. In a suit commenced by the sons of the 
daughter of Venkatraghvaraju against the members of the family, who were in 
possession of the estate, for a declaration that the plaintiffs would be entitled 
to succeed, on the death of their mother, to a portion of the estate claimed by 
them, alleging that in 1839 there was a separation among the four sons of 
Venkataraju, and that the suit property was acquired by Krishnamraju and 
his son Venkatraghvaraju and devolved, at his death, upon his daughter as his 
heir under the Hindu law : " 

Held, (1) that the departure of the eldest son did not ‘effect a change in the 
status of the common ancestor and his other sons, and they continued to bs 


members of the joint family. 


(1) (1903) L. R. 301. A. 139; 1. L, R. g0 Cale, 98. - 
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(2) In determining the issue whether, at the time of his death, Venkatraghva- 
raju was a member of a Hindu coparcenary with Akkiraju and Ramaraju, or 
whether he was separate from them in estate, statements made by Ramaraju and 
Krishnamraju in the course of an inquiry in 1876 should not be taken into 
consideration but only their relations with the eslate shculd be taken into 
consideration. 

(3) Venkatraghvaraju was joint in estate with Akkiraju and Ramaraju when 
he died in 1882, and his interest in the estate passed by survivorship to the 
other coparceners, and could not descend to his heirs under the Hindu law. 

Consolidated Privy Council Appeals Nos. 55 and 56 of 1933 
against the decree of the Madras High Court (Ramesan and 
Cornish, JJ.) setting aside a decree of the Subordinate Judge of 
Masulipatam. 


'The material facts appear from the judgment. ' 


Their Lordshi ps’ judgment was delivered by 

Sir Shadi Lal :—These are two consolidated appeals from a 
decree of the High Court of Judicature at Madras, by which that 
Court set aside a decree of the Subordinate Judge of Masulipatag 
dismissing the plaintiffs’ suit, and granted a declaration that the 
plaintiffs would be entitled to succeed, on the death of their mother, 
to a portion of the estate claimed by them. The principal 
question, on which elaborate arguments have been advanced by 
the learned counsel for the parties, is whether the plaintiffs maternal 
grandfather was, or was not, joint in estate with the RRSSStOrE of 
the contesting defendants. 


The relationship of the persons concerned is indicated in the . 


following pedigree :— 


r 


Alluri V pm 








D. NECEM 
Pattabhiramaraju Krishnamraju  Akkiraju = Ramaraju 
: | 
Buchi= Venkatraghvaraju = Venkata 
Venkayya * Narasayya 


Mio AA 


j 
Venkata Satyanarayanaraju 
Nararimmaraju (Plaintiff No, 2) 
(Plaintiff No. 1) ` 


The common ancestor of the parties, Alluri Venkataraju, and his 
four sons constituted a joint Hindu family governed by the 
Mitakshara school of the Hindu law. They originally residel in 
Gudimellanka in the Godaveri District of the Madras Presidency, 
but in or about 1339 the eldest son, Pattabhiramaraju, severed his 
connection with the family and went away to another village to earn 
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bis livelihood. After bis departure Venkataraju and his remaining 
three sons conünued to live together, and it seems that they were 
still living at Gudimellanka, when the father died im 1842. There- 
after, the three sons left their ancestral village and moved first to 
Jangemsavaram, and finally took up their abode at Chintalapalli 
where they made their home. While they were living at that place 
they started business on a large scale, and acquired valuable proper- 
ties with the profits of the business. 

On the r4th July, 1882, Kiisbnamraju and his son Venkatra- 
ghvaraju were drowned in the Godaveri river; and the Courts 
below have concurred in holding that it was the father who died 
first, and that his son succumbed shortly afterwards on that very 
day. Venkatraghvaraju left bim surviving a widow Narasayya 
and a daughter Chandrayya by his pre-deceased wife: Bucbi 
Venkayya. 


After the deaths of Krishnamraju and his son, Akkiraju and 
Ramaraju continued to carry on the business, and while they did 
fiot recognise the right of Venkatraghvaraju's widow to inherit ber | 
husband's share in tbe estate belonging to the family, they provided 
ample maintenance, not only for her and her step-daughter 
Chandrayya, but also for the widow and daughters of Krisbnamraju. 

In 1894 Akkiraju died, and was succeeded by Ramaraju 
as the manager of the family estate, After the death of 
Ramaraju, which took place in 1903, there were dissensions 
between the descendants of the two brothers, which culminated, 
in 1908, in a suit for a partition of the joint estate. To that 
suit, which was brought by Subbaraju, a grandson of Akkiraju, 
not only were the other male descendants of  Akkiraju and 
Ramaraju impleaded as defendants, but also Venkatraghvaraju’s 
daughter Chandrayya and her two minor sons, who are the 
plaintiffs in the present case. No wrilten statement was filed on 
behalf of the minors by their mother, who was appointed their 
guardian ad litem ; but in tbe pleas raised by her on her own 
behalf she claiméd the estate on the ground of inheritance from 
her father who, she said, was separate from his collaterals. This 
plea gave rise to an issue about the jointness or otherwise of 
Venkatragbvaraju with Akkiraju and Ramaraju, but no evidence 
was adduced by the parties onthat issue, and the judgment of 
the trial Court, which decreed partition of the estate, states that 
the issue "was given up by the parties.". The decree for partition 
granted by the Court of first instance was affirmed on appeal by 
the High Court. 
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The joint property was duly partitioned in accordance with 
the decree, and it was not until the 3rd of April, 1918, that 
the suit, which has led to these appeals, was commenced by 
Chandrayya’s sons against the members of the Alluri family, who 
were in possession of the estate. They alleged that in or about 
1839 there was a separation among the four sons of Venkataraju, 
and that the property, which is the subject-matter of the suit, 
was acquired by Krishnamaraju and his son Venkatraghvaraju, 
and devolved, at the death of the latter, upon his daughter as 
bis heir under the Hindu law. They urged that the judgment 
pronounced in the suit of rgo8 was not binding upon them, and 
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asked for a declaration of their right to succeed, after the death . 


of their mother, to the property specified in the schedules attached 
to the plaint, which, they said, had belonged to their maternal 
grandfather. Their claim was resisted by the descendants of 
Akkiraju and Ramareju on various grounds, including the plea 
that Krisbnamaraju with his son was joint with his brothers, and 
that on the deaths of the father and the son in 1882 the estate 
passed to Akkiraju and Ramaraju by survivorship. This plea was 
upheld by the ‘trial Judge, but his judgment has been reversed by 
the High Court. 

Now, the first question, which their Lordships have to con- 
sider, is whether there was a separation of the joint family in 
the life time of Venkataraju. There can be no doubt that the 
father of a juiet family has the power to divide the family at any 
time during his life without the consent of his sons, and, if he 
makes a division, it has the effsct of separating, not only the father 
from the sons, but also tbe sons infer se. No evidence has, 
however, been produced to prove sucha division by Venkataraju, 
and the only circumstance, to which reference has been made 
in the arguments, is the migration in 1839 of the eldest son 
Pattabhiramaraju from his ancestral village to another village 
called Pothumatla, where he settled permanently. The family 
was, at that time, in straltened circumstances, and had 
no property except a small dwelling house. Not only did 
Pattabhiramaraju relinquish his interest in that house, but, 
as found by the Courts in India, he severed his connection 
with the joint family ; and after his departure he and his 
descendants had nothing to do with tke other sons of Venka- 
taraju. 

What is the effect of this renunciation upon the status of 
the other membcrs of the family ? Itis argued that, when one 


ij 
P; C. 
1956. 
- 
Alluri, Vefkatapathi 
Raju 


v. 
Dantuluri Venkata- 
narasimha Raju. 


Sir Shadi Lal. 


-—— 


THE CÀLCUITA LAW JOURNAL, [Von LXIV. 


member of a joint family separates from the other members, his 
separation operates as a separation of all the members of the 
family from one another. In many casss it may be necessary, 
in Order to ascertain the share of the outgoing member, to fix 
the shares which the other coparceners are or would be entitled 
to, and in tbis sense, subject to the question whether these 
others have agreed to remain united or to reunite, the separa- 
tion of one is said to be a virtual separation of all Ja/aóux 
Ladhuram v. Rukkmabai (1). It is a settled rule that when 
the members of a family hold the family estate in defined shares, 
they can not be held to be joint in estate. But no definement 
of shares need take place, when the separating member does 
not receive any share in the estate but renounces his interest 
therein, His renunciation merely extinguishes his interest in 
the estate, but does not affect the status of the remaining members 
quo-ad the family property, and they continue to be coparceners 
as before. The only effect of renunciation is to reduce the num- 
ber of the persons, to whom shares would be allotted, if, and when, 
a division of the estate takes place, 

The Courts below have, therefore, rightly held that the departure 
of the eldest son did not effect a change in the status of Venkataraju 
and his other sons ; and that they continued to be members of 
the joint family. 

It appears that it was after the death of the father that his 
three sons began to acquire property out of the profits of the 
business carried on by them. The eldest of them, Krishnamraju, 
obtained from Government the monopoly of selling liquor in 
ataluk of the Godaveri District, and his youngest brother gota 
similar contract for selling another liquor. The third brother, 
Akkiraju, was engaged in the work of a farmer of Crown lands. 
They were successful in their ventures, and it is stated that 
the various properties acquired by them amounted in value to 
about Rs 1,850,000 in 1882, when Krishnamraju and his son were 
drowned in the river, . 

The learned Judges of the High Court have agreed with 
the trial Judge that Venkatraghvaraju died after his father, 
and the question arises whether, at the time of his death, 
he was a member of a Hindu coparcenary with Akkiraju 
and Ramaraju, or whether he was separate from them in 
estate, On this point the High Court, dissenting from the 
Subordinate Judge, holds that, though the estate was not partitioned 


(1) (1503) L. R. gol A, 130 ; L L, R. 30 Cale, 725. 
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by metes and bounds,. there was a severance of the joint 
status, with the result that they held the estate, not as joint 
tenants, but as tenants in common. The learned counsel for the 
parties have invited their Lordships’ attention to various ' cases 
whica define the nature of a Hindu coparcenary and the relations 
of its members infer se, and enunciate the principles which should 
-be followed in determining the question of the severance of the 
joint status. The leading case on the subject is that of Appovier v. 
Rama Subba DNE ) where Lord Westbury expounds the law 
in these terms: 

à MEORUM to the true notion of an undivided family in Hindu 
law, no individual member of that family, whilst it remains 
undivided, can predicate of the joint and undivided property, that 
he, that particular member, has a certain definite share. No 
individual member of an undivided family could go to the place 
‘of the receipt of rent, and claim to take from the collector or 
réceiver of the rents, a certain definite share, The proceeds of 
undivided property must be brought, according to the theory of 
an undivided family, to the common chest or purse, and then dealt 
with according to the modes of enjoyment by the members of an 
undivided family." 

After stating that the property ceases to be joint property, if 
it is held in defined shares, and that an actual partition of the 
property is not necessary for making the family a divided family, 
he makes the following observations :— 

“Tt is necessary to bear in mind the two-fold application of 
the word ‘division.’ There may be a division of right, and there 
may be a division of property.” 

Now, it is not suggested that in the present case the brothers 
ever effected a partition of their estate by metes and bounds, 
The question is whether there was a division of rights in the 
estate. -Their Lordships are, however, unable to find any docu- 
ment which caused a severance of the. joint status in this case. 
The trial Judge has examined various letters written ‘by the 
members of the family and their employees engaged in the abkari 
and other business carried on by the brothers, and: they show that 
all the three brothers were jointly interested in various concerns, 
and it appears that it was out of the profits thus made by them that 
they acquired immoveable properties. 

It cannot be disputed that after the death of Venite cd 
in 1882, Akkiraju and Ramaraju treated. all the DUE as fhe 


(1) (1866) 11 M. I. 75. 
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estate of the joint family and claimed to be proprietors thereof by 
survivorship. This would undoutedly be an interference with the 
widow’s right, if her husband had died asa divided member of 
the family. It is clear that, though she had influential paternal 
relatives to support her cause, they, not only did not put forward 
her right to succeed to her husband’s estate, but recognised that 
she was entitled only to maintenance, and accepted the arrange- 
ment by which she was granted the income of a plot of land in 
lieu of her maintenance, It is significant that neither the daughter 
Chandrayya, even after attaining majority, nor her sons, took any 
active steps to repel the attack on their rights of inheritance until 
1918, when the sons brought the present action. 

The learned Judges of the High Court think that the brothers 
held the estate as tenants in common and could not, therefore, 
be joint in status, They observe that “ if there is nothing like 
Exhibits CC series in the case, the proper inference to draw is 
that the family is a Hindu joint family, and the question is what 
is the proper legal inference to be made, keeping the Exhibits CC 
series in consideration, from the other facts appearing in the 
case.” 

In view of the importance attached to the documents included 
in Exhibits CC series, it is necessary to examine them with some 
care. 

It appears that Krishnamraju had obtained a licence for 
selling arrack liquor in 1876 in the Taluk of  Narsapur, 
and that his brother Ramaraju held a similar licence for selling 
toddy in the same taluk. Now, rule 3 of the rules governing 
the “ exclusive privilege of vending toddy " prescribes that “ the 
holder of the licence shall not hold or have any interest in 
the exclusive privilege of manufacturing and selling arrack in 
the part of the district to which his licence relates”; vide, 
Exhibit CC. A similar prohibition applied to the hclder of a 
licence for selling arrack, The brothers, however, were licensees 
for selling toddy and arrack in the same area, and their joint 
interests in both the licences offended against the rule. This 
violation of the rule did not escape notice. A complaint was 
made against them to the Collector of the district who directed 
the Tebsildar of Narsapur to make an enquiry whether the brothers 
were interested in both the contracts. It was during the course 
of this enquiry that Krishnamraju stated that he and Ramaraju 
were divided, and that he himself had only the arrack business 
and had nothing to do with the toddy contract for which Ramaraju 
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alone was responsible, lixhieit CC(2) An exactly similar state- 
ment was made by Ramaraju, Exhibit CC(3). 
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Now, this statement of Krishnamraju, which runs counter to Alluri Venkatapathi 


a subsequent statement made by him in 1882 that the brothers 
were co-sharers in the estate, has been held by the trial Judge 
to be false; but the learned Judges of the High Court did not 
think that the two statements were irreconcilable. They explain 
that what the brothers intended to say in 1876 was that “ they 
had been divided in status " before 1876, and were, therefore, 
tenants in common in that year; and that the statement of 
Krishnamraju in 1882 also meant that the brothers were interested 
in all the properties as tenants in common, and not as joint tenants, 
This explanation might remove the objection of inconsistency 
between the two statements, but it would not satisfy the rule that 
the holder of a licence for selling one liquor “ shall not have any 
interest” in the licence for selling another liquor in the same 
locality. The brothers, even if they were tenants in common in 
respect of the liquor contracts, would still be fsezesfed in the 
profits and losses resulting from each of those contracts. And 
this was exactly what was prohibited by the rule. 

Their Lordships regret that they are unable to accept the 
interpretation. placed by the High. Court upon the statements, 
and they egree with the trial Judge that the statements made by 
. the two brothers in 1876 were felse. It gometimes happens that 
persons make statements which serve their purpose or proceed 
upon ignorance of the true position ; and itis not their statements, 
but their relations with the estate, which should be taken into 
consideration in determining the issue. 

The vital factor in a case of this kind is the nature of the 
interest which the members of the family have in thé estate, As 
stated, if there bas been a division of their right to, or severance 
of their interest in, the estate, they must he held to be separate 
in status, though there has been no physical division of the pro- 
perty, and though there may be no separation in food or dwell- 
ing: Amrttrao v. Mukundrao (1) If, on the other hand, there 
bas been no such division of right or severance of interest, they 
continue to be joint in estate, and mere cesser of commensality 
would not make them separate in estate, as a member may become 
separate in food or residence for his convenience. A division 
of right or a severance of the joint status may result, not only 
from an agreement between the parties, but from any act or transac- 

(1) (1919) 15 Nag. L. R. 165 P. C, 


Raju 


v. 
Dantuluri Venkata- 
narasimha Raju. 


Sir Shadi Lai. 


149 THE CALCUTTA LAW JOURNAL, [Vor. LXIV. 


P, C . tion which has the effect of defining their shares in the estate, 
1956. though it may not partition the estate. If a document clearly 
Alluri Venkatapathi Shows a division of right, its legal construction and effect cannot 
Raju be controlled or altered by evidence of the subsequent conduct 


` Dantuluri Venkata- ofthe parties, Balhishen Das v. Ram Narain Sahu (1). 
narasimba Raju: : TUR EE a : 
peni Having regard to these principles, which are established by 
Sir Shadi Lol, the cases cited in the course of the arguments at the Bar, their 
Lordships concur in the conclusion reached by the trial Judge 
that Venkatraghvaraju, was joint in estate with Akkiraju and 
: Ramaraju when he died in 1882, and that his interest in the estate _ 
passed by survivorship to the other coparceners, and could not 
descend to bis heirs under the Hindu law, The evidence is. 
strongly in favour of this conclusion, and, apart from Exhibits CC, 
-which have been already discussed, the High Court is in agreement 
with the trial Judge as to its effect. 

In view of the plaintiff! failure on the merits, their Lordships 
find it unnecessary to determine the plea that the rule of res 
judicata operates as a bar to the present claim. This plea raises 
a difficult question, upon which their Lordships do not desire to 
express any opinion. 

The result is that the decree of the trial Judge dismissing the 
suit should be restored. Their Lordships will therefore, humbly 
advise His Majesty that the defendants’ appeal should be allowed, 
.and that preferred hy the plaintiffs should be dismissed. The 
plaintifis must pay the costs incurred by the defendants here as 
well as in the High Court. 


S. T. Ke Appeal by the defendants allowed. 
Appeal by the plaintiffs dismissed. 


(1) (1903) L. R. zo I. A. 199 ; I. L. R. 30 Cale. 738. 
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Present: Lord Thankerton, Sir Shadi Lal and Sir George 


Rankin. 
RAJA KANDUKURI VENKATA HANUMANTHA P.C. 
BHUSHANA RAO GARU e 
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GADE SUBBAYYA AND ANOTHER, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Mapras.] 


Anterest— Mortgage debt~Compound interest at a rate exceeding the rate of 
interest on the principal moneys~—Stipulation in the nature of a penaliy— 
Hindu widow's estate — Power. to alisnate—For purposes other than religi- 
ous or charitable—Legal necessity—As advantageous to the estate— Mort- 
gage of the estate to prevent husband's creditor from selling it—Morigage 
binding on the estate, 


The power of a Hindu widow to alienate the estate inherited by her for 
purposes other than religious or charitable is analagous to that of a manager 
of an infant's estate; she can allenate it, not only for legal necessity, but also 
for the benefit of the estate. 


Compound interest is in itself perfectly legal, but compound interest at a 
rate exceeding the rate of interest on the principal moneys, being in excess of 
and outside the ordinary and usual stipulation, may well be regarded as in the 
nature of a penalty. 


A Hindu widow, who had inherited her husband's property for a widow's 
estate, entered into a compromise with her husband's creditor whereby she 
hypothecated a village as security for principal sum and interest, the creditor 
being entitled, in the event of default, to take possession and to appropriate 
the income of the village to the principal debt and interest unti] the whole 
of the debt was discharged. -The widow satisfied the decree by granting the 
creditor on 28th March, 1838 a simple’ mortgage of the village for Rs. 5,000 
which she promised to pay in five years by instalments with interest at I1 annas 
per cent. per memsem on arrears of instalment. Being unable to discharge 
the debt, except by sale of the property which would have deprived her 
of her maintenance, she executed, in lieu of the mortgage of 1888 another 
mortgage in 1903, and a third mortgage in 1911. Ia the deed of 1903, she 
agreed to pay compound interest at the rate of 1 Rupee per cent. per mensem 
with annual rests; and in the deed of 1931 a higher rate of interest than that 
stipulated in the earlier deeds The mortgagee brought a suit to recover the 
mortgage debt by sale of the mortgaged property ; the trial Judge dismissed 
the suit but, on appeal, the High Court decreed the claim and allowed 
compound interest at the same rate as simple interest but not at the enhanced 
rale ; 


Held, (1) that the mortgage was an act advantageous to the estate and 
therefore it was binding upon the estate. 
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(2) that the stipulation for compound jnterest, in the event of default at a 
rale higher than that of simple interest was a penal provision. 

Sundar Koer v. Sham Krishen (1) followed. A 

Hunoomanpersaud Panday v. Mussumat Babooee Munraj Koonweree (2) 
referred to. D a 

These are consolidated Privy Council appeals No. 99 and 100 of 
1933 against a judgment and decree dated the 23rd July, 193r, of 
the High Court of Judicature at Madras (Jackson and Walsh, JJ.) 
setting aside a judgment and decree dated the zand July, 1929, 
of the Court of the Subordinate Judge of Narasapur, 


The main question is whether certain mortgages created by 
a Hindu widow are binding upon the estate. The facts that led 
to the present litigation are set out in ther Lordships’ judgment. 

On the 15th November, 1627, the respondent brought the pre- 
sent suit in the Court of the Subordinate Judge at Narasapur, 
claiming a mortgage decree for Rs. 29,305-14-4 against the appellant. 
The appellant as defendant No. 1 contesiel the suit. His 
pleas were that the compromise decree of 1882, and the subsequent 
mortgages entered into by his adoptive mother, Seshamma, were 
not proper acts binding upon him; that the rates of interest for 
the mortgages were penal and unenforceable and that, in any case, 
if the terms of the compromise decree had been carried out the 
debt would have been discharged in 1907. 


The material issues are as.follows :—(1) Whether the decrees 
in A. S. No. 38 of 1882, High Court, Madras, is valid and binding 
on the 1st defendant. (2) If so, wbether the mortgage of 1888 
and the subsequent renewals (including the suit mortgage) are 
true, valid and supported by consideration. (2) (a) 1f issues 
Nos. 1 and 2 are found in the affirmative, is the mortgage deed 
binding on the defendant. (3) Whether the interest provided for 
in the suit bond and the prior bonds is penal and usurious. 
(4) Whether the amounts of the several mcrtgage bonds were 
properly calculated. (5) Whether the appropriations of the pay- 
ments made by the plaintiff are proper. 


On the zand July, 1929, the Subordinate Judge delivered 
judgment, He held that Seshamma could not be said to have acted 
imprudently in assenting to the compromise of 1883 (Exhibit D) 
but that she acted improperly and imprudently in acting against the 
terms of the com promise by cxecuting ‘the mortgage (Exhibit C) ; 


@) (1906) L. R. 341. A.g 5I. L. R, 34 Cale. 150; 5 C. L. J. 106. 
(2) (1856) 6 M. I. A. 502. 
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that neither. Exhibit C nor the subsequent deeds Exhibits A 
and B, were binding upon the estate, He further held that the 
mortgagee could only execute the compromise decree and that 
on the basis the entire debt had been discharged. In the result, 
he dismissed the suit with cost. A decree dated the zand July, 
1929, was accordingly made. The respondent No. r appealed 
against the said decree to the High Court at Madras and tbat 
Court (Jackson and Walsh, J/.) delivered judgments on the 23rd 
July, 1931. Jackson, J. who delivered the judgment of the Court, 
disagreed with the judgment of the Subordinate Judge and upheld 
the subsequent mortgages also, He disallowed compound interest 
onthe last mortgage, Mr. Justice Jackson observed :—“ Then, as 
already pointed out, if Exhibit Cis valid and binding, its subsequent 
modifications by Exhibit B, Exhibit A are unexceptionable, and 
" may be said to be merely in the course of business, We sse no 
reason not to uphold these transactions, except that we think the 
rst -defendant may be relieved against the penal provision of 
compound interest. Interest will be reckoned, under Exhibit A, 
at g per cent. on instalments not due on date of suit, otherwise 
on the overdue instalments and interest thereon at r2 per cent. 
simple per annum. Otherwise plaintiff is entitled to a decree as 
prayed for with costs throughout.” 


A. M. Dunne, R. C. and P. V. Subba Row for the Appellant :— 

The widow acted improperly and imprudently in entering into 
the transactions under Exhibits A to D, Even on the basis of 
the compromise decree, Exhibit D that debt due to respondent 
No. 2 had been repaid. The provision in Exhibit A as to the 
rate of interest is penal. Referred to Kameswar Pershad v. Run 
Bahadur Singh (1); Raja Amar Nath Sah v. Rani Achan Kuar (2). 


DeGruylher, K. C. and H. R. Abdul Majid for the Respon- 
dents:—The suit mortgage is valid and binding on the rst defen- 
dant. The terms of the several mortgages are reasonable and not 
penal, considering the long period of waiting by the creditor. The 
finding of the Subordinate Judge on issue 5 was not reversed 
by the High Court, and the effect of the office method of working 
out the figures nullifies the above finding of the Subordinate Judge 
which stands good. The order of the High Court accepting the 
figures worked out by the office is wrong. The appropriations of 
the payments embodied on the bond and copied as a schedule 


(1) (1880) L. R. 81, A, 8 (11); I. L. R. 6 Calc. 843 ; 8C. L. J. '361. 
(2) (1892) L. R. 191. A. 196; Y. L. R, 14 All, 420. 
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to the plaint were not seriously challenged, and the finding of 
the trial Judge against the defendant still stands good. Referred 
to Mayne’s Hiudu Law paras, 625 and 634 ; Muila's Hindu Law 
paras. 176,177 and 181 ; Venkatadri Appa Row v, Parthasarathi 
Appa Row (1). 

A. M, Dunne, K, C. replied on the main appeal only. 

Their Lordships’ judgment was delivered by 


Sir Shadi Lal:—These consolidated appeals arise out of a 
suit brought to recover money on à mortgage by a sale of the 
mortgaged property. The mortgage deed was executed on the 
13th July, 1911, in favour of one Nagabhusbanam, the predecessor 
in interest of the plaintiff, by a Hindu widow Seshamma, who had 
inherited her husband's property for a widow’s estate. 

The trial Judge dismissed the suit, but on appeal the High 
Court at Madras has decreed the claim, but has disallowed com- 
pound interest on the ground that the stipulation for the payment 
of compound interest at an enhanced rate was in the nature of a 
penalty. 

Both the parties have appealed to His Majesty in Council, 


' and after considering the arguments advanced on their behalf, 


their Lordships are of opinion that there is no substance in either 
of the appeals, : 

The relevant facts may be shortly stated. The indebtedness 
of the widow Seshamma commenced in January, 1883, when she 
entered into a compromise with the mortgagee in order to settle 
bis claim against her husband. She promised to pay Rs. 5,coo 
in five years with interest thereon at the rate of ro annas per 
cent. per mensem, and hypothecated a village as security for the 
principal sum and interest, In the event of her failure to pay the 
debt within the prescribed period, the creditor was entitled to 
take poasession ofthe village and realise its produce, for which 
he was to credit her with a lump sum of Rs, soo every year. It 
was agreed that after obtaining possession he should retain it until 
the whole of the debt was discharged. The terms of this 
compromise were embodied in a decree, which was made against 
the widow. 

On behalf of the appellant Bhushana Rao, who is the son 
adopted to her husband by the lady, it is conceded that this 
decree cannot be impeached and must be held to be binding on 
the estate. 


(1) (1921) L. R. 48 1, A, 150, 


' 
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In 1888, when the period of five years had expired, the debt 
remained unpaid ;. and the widow had either to deliver possession 
of the village*or to enter into a fresh contract, She did not 
surrender the village, as the rents and profits thereof were prac- 
tically the only income available for her maintenance, It appears 
that the estate, inherited by her from her husband consisted of 
that village and a part of another property, for which she was 
receiving from her brother-in-law about Rs. 200 per annum as her 
share of the income. 

In these circumstances she retained possession of the village, 
but satisfied the decree by granting the creditor, on the 28:h 
March, 1888, a simple mortgage of the village for Rs. 5,005, which 
she promised to pay in five years by instalments with interest 
at rr annas per cent, per mensem, to be enhanced to one rupee 
and four annas per cent. per mensem on arrears of instalments. 
It is to be observed that under the compromise decree the creditor 
was, a8 found by the High Court, entitled, in the event of default, 
to take possession of the village and to appropriate its income to 
the principal debt and interest thereon until about 1907, but this 
mortgage could be redeemed within a shorter period and was 
without the liability to deliver possession of the property. 

The mortgagor, however, was unable to pay more than Rs. 2000 ; 
and on the 13th March, 1903, she executed another mortgage deed 
for the payment of the debt which amounted to Rs. rr,oco. 
Thereafter she paid a large sum of money by selling certain 
properties, but could not discharge the whole of the debt due to 
the mortgagee and had to grant him the mortgage on which the 
suit was founded. The amount secured was Rs. 20,000, which 
was to be paid in zo annual instalments with interest at 12 annas 
per cent, per mensem. In the event of default, compound interest 
was to be paid at the rate of one rupee per cent per mensem 
with annual rests. 

This is in brief the bistory of the transactions entered 
into by the widow, and the question is whether the mortgage 
sought to be enforced binds the reversioner. The power ofa 
Hindu widow to alienate the estate inherited by her for purposes 
other than religious or charitable is analogous to that of a mana- 
ger of an infant's estate, as described in the case of Hunooman- 
persaud Panday v. Musammat Baboote Munraj Koonweree (1). She 
can alienate it, not only for legal necessity, but also for the benefit 
ofthe estate. Now, itis conceded that it was the duty of the 

(1) (1856) 6 M, 1. A, 393. 
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EG widow to pay the decretal amount which represented the debt due 
1956. from her husband. And the mortgage, which she effected in 1888 


Raja Kandukuri in order to satisfy that decree, was, as already explained, an act 
ene Hanumane advantageous to the estate, 
DE nid Rap It appears that she made an effort to meet her liability under 
gai Subbayya. that mortgage, and, if she did not succeed, she was not, in any way, 
Debs to blame. Her income was barely sufficient for her maintenance, 
Sir Skadi Lal, and it cannot be seriously argued that she was boundto pay the 
debt out of that income. She could, no doubt, have discharged 
the debt by making a sale of the village, but that would have de- 
prived her of her maintenance. The sum of Rs. 200, which she 
received from her brother-in-law, was wholly insufficient for main- 
taining a lady of her position, She had, therefore, no alternative but 
toexecute, in lieu of the mortgage of 1888, another mortgage in 
1903, and, after making some payments, a third mortgage in 1911. 
Both these mortgages must, in the circumstances, be regarded as the 
necessary consequence of the first mortgage, which, as stated, can- 
not be challenged, Itis true thatin the last mortgage deed she 
agreed to pay a higher rate of interest than that stipulated in the 
earlier deeds, but the increase in the rate cannot be held to be un- 
reasonable except the stipulation as to compound interest. 

Having regard to the difficult position in which the widow was 
placed, their Lordships think that she acted ina reasonable man- 
ner, and that by mortgaging the property she prevented the cre- 
ditor from selling it for the satisfaction of his claim. 

The mortgage must, therefore, be held to be binding on the 
estate. Nor is the plaintiff entitled to recover a larger sum than 
that allowed by the High Court, 

There are two points which have been urged on his behalf. As 
regards the stipulation for the payment of compound interest, in 
the event of default, at a rate higher than that of the simple 
interest, the High Court was justified in holding it to be a penal 
provision, As observed in Sunder Koer v. Sham Krishen (1) 
“compound interest is in itself perfectly legal, but compound inter- 
est at a rate exceeding the rate of interest on the principal moneys, ` 
being in excess of and outside the ordinary and usual stipulation, 
may well be regarded as in the nature of a penalty.” 

The plaintiff has, therefore, been rightly allowed compound 
interest at the same rate as simple interest. 

On the second point, namely, the appropriation of payments 
first to interest. and the balance, if any, to principal, it is sufficient 

(1) (1906) L. R. 341. A. 9; L. L, R. 34 Calc, 150; 5C. L, J. 106, 
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account which would show that the appropriation has been wrong- 1936, 


ly made. Ifthe relevant account has not been printed asa part Raja Kandukuri 


ANT : i Venkata Hanuman- 
of the record, the plaintiff himsel( must be held responsible for alie vua enl Reo 


that omission. Garu 


The result is that both the appeals should be dismissed, and Gade Subbayya. 
their Lordships will humbly advise His Majesty accordingly. The Sir Shadi Lal. 
defendant-appellant must pay two-thirds of the costs incurred by -— 
the plaintiff in the appeals, 


H. S. L. Polak & Co, : Solicitors for the Appellant. 
G. K. Kannepaili : Solicitor for the Respondents. 


S. P. K. Appeals dismissed, 
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T. S. GOPALASWAMI ODAYAR AND OTHERS, 


[ON APeEAL FROM THE HIGH COURT or JuDICATURE 
AT Mapras. | 


Hindu Law—Partition—Deed of partition—Severance between a member of 
a joint family and the remaining members—Status of the remaining 
members inter se Property of the remaining members not partitioned by 
metes and bounds—Shares of the remaining members defined—Contract ag 
to what is to be done in future—Validity of—Intention of the parties must 
be expressed clearly and unambiguously—Deeds—Other instruments 
Interpretation—Cardinal rule—No relief claimed against Official 
Receiver. 


The cardinal rule of interpretation for deeds, as well as for other instruments, 
is to gather the intention from the words of the document, and for that purpose 
the language of the entire deed should be taken into consideration: the inter- 
pretation to be adopted must be one which gives effect, if possible, to all the 
parts, and does not reject any of them. 
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A deed of partition by which there is no separation of interests im præsenti, 
but which is only a contract as to what is to be done in fulure, is not valid, 
though it may be rendered ineffective by change of circumstances: Such a con- 
tract must be expressed in clear and unambiguous terms in order to control the 
provision which defines the shares and thereby brings about a severance of 
status. 


Where by a deed of partition, which effects a complete severance between an 
outgoing member ofa joint family and the remaining members, both entitled to, 
and in physical possession of, the property, it was provided (clause 1) that the 
outgoing member shall be given one-fifth share and the remaining four-fifths of 
the estate shall be divided in five equal shares, each of which will be given to 
each of the five groups of the other members ; and (clause 6) the senior member 
had surrendered his own share with the intention that the remaining memb:rs 
should remain undcivided during his lifetime and after Lis death partition to be 
effected according to the shares mentioned in clause 1; and (clause 8) that the 
remaining members shall be treated as an ordinary undivided Hindu family 
subject to the rule of survivorship : 

Held. (1) tbat the determination of the question, whether the share of each 
of the members other than the outgoing member was defined though the property 
itself was not partitioned by metes and bounds, depends upon the iaterpretation 
to be placed on the terms of the document, and therefore, it is necessary to 
ascertain the intention of the parties expressed clearly and unambiguously ; 

(a) that the contract is one as to what is to be done in future, and does not 
effect a separation of the remaining members in præsenti ; 

(3) that the operation of clause 1 was postponed until after the death of the 
senior member and, the covenant in clause 1 did not effect an immediate sever- 
ance Of status, but postponed it to a future time, viz., the death of the senior 
member, and until that time came the members held the estate as joint 
tenants ; 

(4) that if during the interval, some members die witbout leaving any male 
issue, the stipulation as to the shares would not take effect, and the estate would 
be divided among a"smaller member of co-parceners, each of whom would geta 
larger amount than the stipulated share ; 

(5) that the respondent is entitled to his costs of the appeal but the Official 
Receiver is not entitled to them, as no relief was claimed against him by the 
appellant, 

The established rule of Appovier v. Rama Subba Aiyan (1), mentioned, 


Privy Council Appeal No. 107 of 1933. from a decree of the 
High Court of Madras (Beasley, C, J. and Curgenven 7.) dated the 
tat May 1930, modifying a decree of the Subordinate Judge of 
Kumbakonam dated the 25th October 1924. 


The main question in this appeal is whether a deed dated. the 
25th Ncvember 1895, by which a partition was effected between 
one Balasubramnya Odayar and the other members ofa joint and 


(1) (1866) 11 M. I, A. 75 (90). 
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undivided Hindu family,likewise effected a severance of interest 
amongst such other members, The Subordinate Judge held that the 
deed had that effect whilst the High Court held that it had not. 
The facts are set out in full in the judgment of their Lordships. 


On the 21st August 1919 the plaintiff instituted the present suit 


against the other members of the family and certain alienees, in 
the Court of the Subordinate Judge of Kumbakonam, for partition. 
In his plaint he alleged that the family was joint and undivided and 
on that footing claimed that he was entitled to an one-half share, as 
a son of an adopted son ofSendalangara. In the alternative he 
claimed that if the deed limited his share he was in the circum- 
stances entitled to an one quarter share, Sivaswami’s interest 
(according to hiscontention) having passed on his death to the 
other members of the family by survivorship. On the 6th March, 
1920, the rst defendant filed his written statement in which he de- 
nied the plaint allegations generally and pleaded, inter alia that the 
family was not joint, that the legal effect of the deed of 1895 was 
to effect a status of division though there was no actual division 
by metes and bounds and that, on the death of Sivaswami Odayar 
in 1309, his share passed to his widow Purananthachi, The 2nd 
defendant adopted the above written statement of the rst defendant, 
Defendants 3, 5 and 7 filed their written statement in which they 
denied the adoption of Sivavadivelu by Sendalangara, and pleaded 
that the adoption was recognised only by the terms of the partition 
deed of 1895, that, under the law an1 under the terms of the parti- 
tion deed, the plaintiff was entitled only to a one-fourth share and 
that the plaintiff was not entitled to Rs. 20,000 towards his marriage 
expenses nor to any account from the other members of the 
family. 

The suit came on for hearing before the Subordinate Judge. 
Eleven issues were raised only some of which are material to this 
appeal. The rst defendant gave evidence the gth defendant did 
not give evidence. Judgment was given on the 25th October 1924. 
The findings material to this appeal were :—(a) That Sivavadivelu 
was validly adopted by Sendalangara and that the defendants were 
estopped from denying the adoption. (b) That the deed “ effected 
a division in status among the members of the plaintif’s family”; 
(c) That the plaintiff was estopped and barred by limitation from 
questioning the validity of the deed and that it was binding 
upon him. 

In regard to the conduct of the parties subsequent to the deed 
the Subordinate Judge said: "The foregoing facts, namely, 
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Separate residence, separate enjoymeht, separate accounts and 
Separate purchases of properties are quite consistent with the 
parties having effected a division in status." In ‘regard to the 
documents the Subordinate Judge said:—" The recitals in the 
above documents are not inconsistent with the parties having 
effected a division of right”. A decree was passed in accordance 
with the judgment. Defendants 3 to 8 filed an appeal to the High 
Court at Madras, There were also two other appeals by the plaintiff 
and defendants 27 to 28. All the three appeals were heard together 
by their Lordships, Chief Justice Beasley and Mr. Justice Curgenven 
who delivered two separate but concurring judgments in the 
appeals, on the 1st May, 1930. In the course of their judgments 
their Lordships, on the construction of Exhibit A, came to the con- 
clusion that the undivided status of the family was retained and 
continued, 

Mr. Justice Curgenven summed up the result of the findings in 
his judgment thus :—' The result of these findings will be that the 
undivided share of Sivaswami Odayar will pass by survivorship to 
the remaining members of his own branch, viz,(:) The descen- 
dants of Ayyadurai, defendants 3 to 5, 7 and 8, (2) The 6th 
defendant as representing his adoptive father Singaravelu and 
(3) Gopalswami and his son, defendants r and 2. Each of these 
will receive one-third of one-fifth share in addition to his or their 
own one-fifth in all four-fifteenths each, this fraction being further 
subdivided, in the case of the first branch, equally between the 3rd 
and 4th defendants’ sub-branches. The decree of the lower Court 
will be modified accordingly. The plaintiff, belonging to a 
different main branch from Sivaswami Odayar’s cannot benefit by 
his death, but will take one-fifth already awarded him by the lower 
Court", A decree dismissing the appeals by the plaintiff and 
defendants 27 and 28 and allowing in part the appeal by the defen- 
dants 3 to 8, was made accordingly. 

MM. H. Rashid for the Appellant : The partition deed of 1:895 
effected a severance of the joint family of the parties. It clearly set 
out the definite shares of the members though it postponed the 
division of properties by metes and bounds. Clause 8 of the 
document is void and inoperative. The construction placed upon 
Exhibit A by the trial Judge is proper and correct, 

T. 7. Strangman for the Respondents Nos, 4, 5 and 8: The deed 
of 25th November 1895 which effected a partition between Bala- 
subramanya and the other members of the family did not effect a 
severance of interests amongst such other members, If there be an 
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ambiguity about the deed ihe subsequent conduct of such other 
members must be considered: Nanomi Baduasin v. Modhun 
Mohun (x).  inthe light of that subsequent conduct no severance 
of interests was intended or effected. 


JM. H. Rashid replied on the issue of the subsequent conduct of 
the other members of the family. 


J. M. Parikh appeared for the Official Receiver, 
$ CA v. 
Their Lordships’ judgment was delivered by 


Sir Shadi Lal:—On the zsth November, 1895, the male 
descendants of one Sepperumal executed a deed, by which 
Balasubrahmanya, a grandson of Sepperumal, separated from the 
other members of the joint family on receiving one-fifth share 

of the family ' estate. In lieu of that share, the immoveable 

properties specified in list B mentioned in the third clause 
of the deed were allotted to him. There was admittedly a 
compl.te partition between him on the one'side and the remain- 
ing members of the family on the other side, both in title 
to, and in physical possession of, the property. What was the 
status of the other members inéer se? Did they constitute a 
coparcenary, or were they divided in estate? Now, clause 
3 of the deed provided that they were to get the immoveable 
properties specified in list A and the outstandings detailed in 
list C. But these properties were not partitioned amongst them. 

The rule is, however, well established that “when the 
members of an undivided family agree among themselves 
with regard to particular property, that it shall thenceforth be 
the subject of ownership, in certain defined shares, then the 
character of. undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt with; and 
inthe estate each member has thenceforth a definite and 
certain share which he may claimthe right to receive and to 
enjoy in severalty, although the property itself has not been 
actually severed and divided”, <Appovier v. Rama Subba 
Aiyan (a) 

The question is whether the share of each member was 
defined, though the property itself was not partitioned by metes 
and bounds. The determination of this question depends upon 
the interpretation to be placed on the terms of the document. 


(1) (1885) L R 13 L A. 131.0. R. 13 Cale. ar 
(2) (1856) 11 M. 1. A. 75 (90). 
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Now the first clause of the deed net only givesa one-fifth share 
to Balisubrahmanya, but also states that the remaining four- 
fifths of the estate will be divided in five equal shares, each 
of wbich will be given to each of the five groups of the other 
members named therein. There can be no doubt that if it 
was intended that this clause should take effect immediately, 
there would be a division of their interests in the estate, and 
they cannot be held to be coparceners subject to the rule of 
survivorship. The definition of their shares would effect a severance 
of the joint status, and convert the joint tenancy into a tenancy 
in common, . 

The deed, however, shows that Muthu, who was the senior 
member of the family, was anxious that there should be no 
disruption of the joint family, and that the members other than 
Balasubrahmanya should remain undivided during his lifetime. 
Muthu had no male issue, and, zs stated in clause 6, he surrendered 
his own share in the estate. It was in compliance with his 
wishes that the clause states that the remaining members “shall, 
during the lifetime of said Muthu, live as members of one family", 
and thatafter his death partition shall be effected according to 
the shares mentioned in clause rz. ' 

That there should be no immediate separation is emphasised by 
clause 8 which is in these terms :— 

“So long as the sharers other than Balasubrahmanya Odayar of 
us remain joint without effecting a division according to the shares 
mentioned in paragraph 1 hereof, the family shall be treated 
as an ordinary undivided Hindu family subject to the law of 
survivorship.” 

This clause would .undoubtedly be repugnant to clause 1, 
if the latter clause was intended at once to create a severance 
of the joint status. It is, therefore, necessary to ascertain 
the intention of the parties. The cardinal rule of interpre- 
tation for deeds as well as for other instruments is to gather 
the intention from the words of the document, and for that 
purpose the language of the entire deed should be taken into 
consideration. The interpretation to be adopted should be one 
which gives effect, if possible, to all the parts, and does not reject . 
any of them. 

Now, the appellant contends that all the members of the 
family became divided in status, but this construction. would 
involve the rejection of the provision contained in clause 8 that 
the parties other than the outgoing member shall be treated as 


Vor. LXIV.] privy COUNCIL. . : 153° 
an ordinary undivided Hindu family subject to the rule of survivor- rag 
ship. lt appears that this was the provision to which they 1936. 
attached importance. l an mm : Purnananthachi 
The two clauses can -be reconciled, df clause 8 takes effect T. S. Gs; vani 
at once and continues in operation until tbe division of the estate Odayar. : 
after the death of Muthu as stated in clause 6, When that division çip Shadi ral, 
takes place, the parties would get the shares specified in the first — 


B 


clause. In other words, the operation of clause r was postponed 
until after the death of Muthu. A covenant of this character does 
not effect an immediate teverance of status, but ‘postpones it to a 
future time, Until that time comes, there is no separation’ of 
interests, and the members hold the estate as ‘joint tenants. It is 
possible that during the interval some members may die without 
leaving any male issue, and in that case the stipulation as to the 
eshares would not take effect, and the estate-would be divided = 
among a smaller number of coparceners, each of whom would 
get a larger amount than the stipulated share. p. 
The result is that there is no separation of interests ; in viram 
there is only a contract as to-what is to be done i in future, anl such 
a contract: is not invalid, though it may be rendered ineffective 
by change of circumstances. 
A contract of this description, which is to operate in n future, 
is rare and cannot control the provision which defines shares 
and thereby biings about a severance of ‘stdtus, unless -it is 
expressed in clear and unambiguous terms, This test ‘is satisfied’ 
in the prerent case, - 
Upon a consideration of all, the terms of the document, tħeir 
Lordships do not think tbat there is any adequate ground for. 
dissenting from the conclusion reached -by the learned Judges of, 
the High Court. They will, therefore, humbly advise His Majesty. 
that this appeal should be dismissed with costs. The Official: 
Receiver, West Tanjore, respondent No. 9, is not entitled to the’ 
costs of the appeal, as obviously no relief was claimed against him’ 
by the appellant, 
R. S. Nehra & Co: Solicitors for the Appellant. 
T. L. Wilson & Co: Solicitors for the POS Nos.. ^ 
' $ and 8 
G. K. Kannepalli; Solicitor for the Official Receiver, 
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CRIMINAL REFERENCE. 


Before Mr. Justice J. Lort- Williams and Mr. Justice 
Syed Nasim Ali, 


oe CREDAM | EMPEROR 
E d996. v. 
January, 1o. BENOYENDRA CHANDRA PANDEY AND ANOTHER,* 


Reference Errors of misdirection, non-direction and reception of inadmissible 
evidence —Criminal Procedure Code (Act V of 1898), Section 374—Retrtal, 
when to be orderved—Infarences drawn from proved facts by appellate 
Court ~Admissibility in evidence—Court always to lean in favour of the 
accused-—Onus of proof, if shifted in criminal cases-~Judee, duty of, 
as to giving accused opportunity of explanation —Conspiraty—Express 
proof, if necessary——Agreement can be inferred from acts and conduct— 
Evidence, nature of—Act done in pursuance of conspiraty. 2 


Per curiam : The High Court in dealing with a reference under section 374 
of the Code of Criminal Procedure and appeal by the accused, is not confined 
either to acquitting the accused or ordering a retrial, 

Fer Lort-Williams, F: Where the decision does not really turn upon 
questions about the veracity of witnesses or upon the finding of doubtful facts 
but upon the question what Inference is to be drawn from well-established 
facts about the existence of which there is not and cannot be any reasonable 
doubt, the High Court ls at least as well, if not better, qualified than the jury 
to draw the necessary inference. 

Per Nasim Ali, F 1 [n disposing of a reference under section 374 of the Code 
of Criminal Procedure and the appeal by the accused, the High Court is bound 
to satisfy itseli by going through the evidence whether the accused has been 
rightly convicted, but in doing so, the Court must attach considerable weight 
to the verdict of the jury, If after examining the evidence which is admissible 
in law, the High Court finds, even without any opportunity of hearing 
witnesses and seeing their demeanour, that certain facts emerge from the 
evidence as proved beyond reasonable doubt, and the decision in the case 
depends upon inferences to be drawn from those proved facts, the High 
Court is not bound to order a retrial. When, however, the evidence cannot 
be properly weighed by the Court without hearing witnesses and seeing their 
demeanour in the witness box and the High Court is not in a position to say 
whether the fact from which inferences are to be drawn are true or false, 
retrial should be ordered. : 

Per Lort-Williams, Y: The errors of misdirection on material points by 
the Judge, if they seriously prejudice the accused or of non-direction which 
would possibly lead to a different result or would cause any failure of justice, 
are grounds for ordering retrial by High Court. 

. When -considering the question of admissibility in evidence, the Court 

* Death Reference No. 4 by, and Criminal Appeals Nos. 160 and 161 of 1935, 
against the conviction and sentence passed by T. H. Ellis Esq, Sessions Judge 
of 24-Perganas, on the 16th February, 1935. 
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should lean always in favour of the atcused, and exclude all evidence tendered 
by the prosecution which is of doubtful or remote relevance. 

The onus of pfoof in criminal cases never shifts to the accused, and the 
latter is under no obligation to prove his innocence or adduce evidence in his 
defence or to make any statement. 

Per Nasim Ali, Y : “The proof of a case against. the prisoner must depend 
for its support not upon the absence or want of any explanation on the part of 
the prisoner himself but from the positive affirmative evidence of his guilt that 
is given by the Crown" : Regina v. Frost (1). 

It is not necessary that there should be express proof of conspiracy. It is 
not necessary to prove that two or more persons came together, actually agreed 
in terms to have the common design and to pursue it by common means and 
so carry it into execution, There may be no witnesses to say that In thelr 
presence the conspirators agreed to carry out the unlawful object. Agreement 
can be inferred from acts and conduct. i 


~ "The question whether certain acts were done in pursuance of a conspiracy 


or were done separately without any pre-arranged plan depends upon the 
evidence in each case. The evidence must show a common plan so as to 
exclude a reasonable possibility of the acts of the conspirators having been 
done separately and connected only by coincidence.. 


Reference under section 374 of the Code of Criminal Procedure 
by the Sessions Judge and Appeals by the two Accused. 

The appellants were found guilty of conspiring to murder 
Amarendra,in pursuance of which conspiracy Amarendra died; 
the first accused Benoyendra was also found guilty of the offence 
of abetment of murder. 


The material facts appear from the judgment of Lort- 
Williams, J. i 


Messrs. N. K. Basu, Probodh Chandra Chatterjee, Debendra 
Narain Bhattacharjee, Debabrata Mookerjee, Bireswar Chatterjee, 
Sukumar Dey and Santosh Nath Sen for Benoyendra, Accused 
No. r 


Mr. S. C. Choudhuri for Tara Nath, Accused No. 2. 


Advocate-General (Mr. A. K, Roy), Messrs. Anil Chandra Rai 
Choudhury and Sris Chandra Chaudhuri for the Crown, 


The judgments of the Court were as follows :— 


Lort-Williams, J :—his case is probably unique in the annals 
of crime. 


On the 4th December, 1933, Amarendra Chandra Pandey died 
in Calcutta, 


(1) (1840) 4St. Tr. N.S. 85; 9 C. and P. 129 ; 2 Mood, C. C. 140. 


155 
CRIMINAL, 
1936 
Soy? 
Emperor 


v 
Benoyendra Chandra: 
Pandey. 


Sanwary, 10. 


A; n 


E 


CRIMINAL, 





1936. 


Emperor 


Bgnoyendra Chandra 
Pan dey. 





Lort-Williams, F. 


THR CALCOTTA LAW JOURNAL [Von LXIV. 


It is alleged that he died of pldgue, the germs of which had 
been injected into-his arm by some person, who has not yet been 
discovered, on Howrah Station on the 26th of November. | 

The two appellants, Benoyendra Chandra Pandey and Tara 
Nath Bhattacharjee, along with Durga Ratan Dhar and Siva Pada 
Bhattacharjee and others unknown were charged with conspiring 
to murder Amarendra in pursuance of which conspiracy Amarendra 
was murdered in the manner alleged. Benoyendra was charged 
also with abetment of murder and Siva Pada was charged also 
with ‘offences under Sections aor .and 202 of the Indian Penal 
Code. 

Benoyendra and "Tara Nath v were found guilty by a unanimous 
verdict of the offences with which they were charged and were 
convicted and sentenced to death. Durga Ratan Dhar and Siva | 
Pada Bhattacharjee were found not guilty and acquitted. 

` Benoyendra and Tara Nath have appealed on the ground, of 

mis-direction and illegal admission of evidence. We have to con- 
sider these two appeals and a reference under Section 374 of the 
Code of Criminal Procedure. 

Bénoyendra and Amarendra were half-brothers and members 
of the Pakur Raj family and ‘jointly inherited their father’s estate 
in rg4g,- At that time Benoyendra was27 and Amarendra 16 
years old. They were also joint reversionary heirs of their aunt 
Rani Surjabati. Benoyendra became the karfa of the family on 
his father’s death, and pursued acourse of life which, rightly or 
wrongly, offended and outraged the family, including Surjabati 
afid Amarendra. They considered that he was extravagant, and 
objected to .bis relations with a dancing girl named Balika Bala, 
and to his failure to provide money adequate for the suitable 
upkeep and education of Amarendra. 

This friction between Benoyendra and the rest of the family 
gradually increased, especialy with Amarendra, who was advised 
by Surjabati: and his relatives Rabindra Nath Pandey and Baidya 
‘Nath Panday—its existence has been denied by Benoyendra, 
but is fully confirmed by documentary evidence of undoubted 
authenticity. 

In 1931, Amarendra attained bis majority, and in 1932, he 
began to take definite steps to assert his rights in the joint estate, 
and in open opposition to Benoyendra. On the rath May he 
executed a several power-ofattorney in favour of persons who 
could not be controlled by Benoyendra, though he was subse- 
quently induced by Benoyendra’s threats and promises to cancel 
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it on the 6th July. These’ facts and the. growing friction between 
the brothers are confirmed ina series of letters which passed be- 
tween them, in which also for the first time the question of parti- 
tion was openly mooted. à J 

During the Puji vacation of 1932, Amarendra was staying with 
Surjabati .at Deoghar, One day Benoyendra came there accom- 
panied by a compounder. He and Amirendra went for a walk 
together, after which Benoyendra and the compounder departed. 
A few days after Amarendra began to be ill and his illness-was 
diagnosed by Dr. Sourendra Nath Mukherjee as. being due to 
tetanus infection, which he treated with inj:ctions of anti-tetanus 
serum. A telegram was sent to Benoyendra at Pakur to bring 
the family physician. He brought instead the appellant, -Tara 
Nath, a doctor from Calcutti, and wanted Dr. Sourendra to keep 
Dr. Tara Nath as his assistant. Dr. Sourendra refused because 
he got. the impression that Dr. Tara Nath was trying to induce 
him to abandon the serum treatment in favour of injections of 
morphia, Subsequently, Benoyendra appeared: again—this time 
with Dr. Dhar, who persuaded Dr, Sourendra reluctantly to give 
a further injection of serum he had brought from Calcutta, and 
later still Benoyendra came again with both Dr, Dhar and Dr. 
Siva Pada who prescribed medicines for the patient. These how- 
ever were not given to him because his relatives were by this time 
suspicious about both. Benoyendra and the doctors who were 
brought by him. Subsequently, Amarendra developed an abscess 
at the place where Dr..Dhar’s injection had been given, and a 
sinus which was eventually opened by Dr. L. M, Banerjee in 
Calcutta, 

The Crown regarded all these happenings at Deoghar as overt 
acts of the conspiracy to murder Amarendra. The learned Ses- 
sions Judge quite properly excluded evidence of statements 
alleged to have been made by Amarendra about what happened 
when he and Benoyendra went fora walk together. Bearing in 
mind that morphia was admitted to be a correct treatment’ for 
tetanus—if used as ancillary to serum and for the purpose anly 
of reducing the accompanying convulsions, and that.there was 
evidence of the existence of a bleb upon Amarendra’s foot which 
he had pricked with a pin, and that both Dr. Dhar and Dr. Shiva 
Pada have been acquitted, I corsider that it is safer to disregard-the 
Deoghar incidents altogether in considering the question’ of the 
guilt or innocence of the appellants, : 

This illness of Amarendra. left him with a .permanently 
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damaged heart, and be did not otherwise recover his health until 
1936. April, 1933. 


M . 

Emperor In November, 1932, Benoyendra began to take steps to obtain 

Be Es Cus the withdrawal from the Allahabad and other Banks of certain 
"P Bandey. cash deposits belonging to the joint estate and amounting to 





Rs 13,coo, This he achieved by obtaining in June, 1933, in 
the joint names of himself and Amarendra a succession certificate 
empowering Benoyendra and Amarendra jointly and severally to 
collect the debts. 

Subsequen:ly Amarendra learnt about this withdrawal and be- 
gan to take more active steps to protect his interests, and consul 
ted pleaders with the object of calling Benoyendra to account, 
and bringing about a partition ofthe joint estate either amicably 
or by means of a suit. 

In October, 1933, a sum of Rs. 17,000 was paid into Pakur 
Court in respect of a. compromise decree in favour of the joint 
estate, and Benoyendra made strenuous efforts to withdraw it. 
This came to the knowledge of Amarendra who upon the advice 
and with the assistance of Rabindra, filed a petition of objection 
on the 17th November, with the result that an order for withdrawal 
was refuse], and Benoyendra failed to get this money until some 
time after Amarendra's death. 

Thereupon Benoyendra returned to Calcutta and attempted to 
persuade Surjabati to ssnd for Amarendra, Upon her refusal he 
senta bogus telegram to Amarendra in the name of Surjabati on 
the 18th November, with the result that Amarendra came to Cal. 
cutta on the rgth. 

The strained relations between the brothers bad now reached 
breaking point and all the family and especially Amarendra 
were thoroughly suspicious of Benoyendra and feared that he 
would stop at nothing to injure Amarendra. The brothers met and 
discussed at length the question of partition which Amarendra, in 
opposition to Benoyendra, wished to be settled at Pakur. 

While in Calcutta, Amarendra went to the Purna Theatre with 
his relative Jyotirmoyee and her party. Benoyendra was seen hover- 
ing about the Theatre and its precincts in the company of another 
man described as short, dark-complexioned and wearing Khaddar. 

Surjabati and Amarendra decided to leave Calcutta on the 26th 
November and Benoyendra learnt about this the night before. 
On tbat night he was seen at Howrah Station in the company of 
a short, dark-complexioned man in Khaddar. The next day he 
called at Surjabati's house, ascertained the exact time of her de- 
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partüre, and announced his intention of coming to see the party 
off. 

Surjabati.went to the station accompanied by Amarendra, his 
sister Bana Bala and his deceased halfsister's daughter Anima, 
and they found Benoyendra waiting for them at the station 
entrance, The party passed through the booking-staff on their 
way to the platform. Amarendra headed the procession and 
Benoyendra brought up the rear. On the way Amarendra was 
jostled by some one coming from the opposite direction whom 
he afterwards described as a black man in Khaddar who was not 
a gentleman. 

Immediately after, Amarendra felt a prick in bis right arm and 
exclaimed " some one has pricked me." Benoyendra made light 
of the matter saying that it was nothing, but Amarendra rolled 
up his sleeve and showed the mark of the prick to his relatives 
including Benoyendra and Kamala Prosad Pandey, and his friend 
Asoke Prokash Mittra. Kamala Prosad especially was suspicious 
and feared that the incident was due to some foul play. All the 
members of the family had been surprised at Benoyendra's 
unexpected courtesy in coming to see them off, as such behaviour 
was unusual for him. Kamala begged Amarendra not to go by the 
train, but to stay in Calcutta and have bis blood examined, but 
Benoyendra was annoyed and rebuked him and said that they 
were making a mountain out of a mole-hill and urged Amarendra 
fo go. In the train the anxiety of the party grew, and after 
arriving at Pakur and after receiving an urgent letter from Kamala 
and upon the advice of Rabindra Nath, Amarendra decided to 
to return to Calcutta with Rabindra, where they arrived on the 
29th. There he was examined by Dr. Nalini Ranjan Sen Gupta 
who found the mark of prick on his arm like the mark of bypo- 
dermic needle, On the 3oth Dr. Nalini advised an immediate 
blood culture and this was made by Dr. Santosh Kumar Gupta, 
On the 4th December, Amarendra died. 

After a thorough and exhaustive testing of the blood culture 
on white rats and by means of other tests it was definitely estab- 
lished that Amarendra's blood was infected with germs of bubonic 
plague and this was reported to the public health authorities. 

At the trial] a mass of evidence was given by medical experts 
who were cross-examined very thoroughly and at great length 


with the object of establishing the probability or possibility that the . 


diagnosis that Amarendra died of plague was wrong, or that the 
blood culture had been confused with the culture of some other 


159 


CRIMINAL. 


1936. 
Sm? 


Emperor 


v. 
Benoyendra Chandra 
Pandey. 


Lori Williams, F. 


tmm enna 


160 


(CRIMINAL, 





1936. 
romper 
Emperor 


v, 
Benoyendra Chandra 
.Pandey. 


Lort- Williams, F 


THE CALCUTTA LAW jOURNAL (Vor, LXiV. 


person's blood, or had been either accidentally or ‘deliberately 
contaminated, or that Amarendra had contracted plague either 
from his halfsister Kanan Bala who is alleged ta have died of 
mumps on the roth September, 1933, or otherwise naturally from 
a flea-bite or some other source. 

- I do not propose to discuss this evidence again, but I have 
considered all of it very catefully and I am satisfied that the 
Crown succeeded in proving beyond the possibility of reasonable 
doubt that Amarendra died of plague, the germs of which weré 
injected into his arm on Howrah Station as alleged, by some 
person, at present unknown, 

Immediately after Amaren dra's death some of his relatives began 
to discuss with Kalidas Gupta, a pleader, well-known to’ the family 
and living at Pakur,.the question of instituting a police enquiry. 
These discussions went on throughout December and in January 
and it was ascertained that Benoyendra bad ‘been a boon com- 
panion of Tara Nath to whom he bad been introduced by Balika 
Bala and that all three had been in close friencship and association 
for more than two years, and that Tara Nath was a doctor and a 
trained bacteriologist. Eventually a petition was presented to 
the Deputy Commissioner of Police at Calcutta by Kamala Prosad 
Pandey on the 22nd January, 1934, and Sub-Inspector Sarat 
Chandra Mitra. began to make a confidential enquiry. 

‘Upon information given by Kalidas,. Benoyendra was. arrested 
on the' 16th February while on his way by train to Bombay, The 
case was formally instituted on the 17th and Tara Nath was arrested 
on the 18th. Kalidas proc:eded to Bombay on business and there 
got in touch with a guide named Ratan Salaria who was able to give 
much valuable information about visits paid by Benoyendra to Bom- 
bay both alone and in the company of Tara Nath. The investigation 
proceeded at Bombay and Calcutta and the following surprising 
facts were elucidated, 

On the rath May, r932, the day upon which Amarendra 
executed the several power-okattorney already mentioned, the 
stamp for which bad been purchased the previous day, Tara Nath 
sent an express pre-paid telegram to the authorities of the Haftkine 
Institule at Bombay asking them to send virulent plague culture 
for laboratory work, At this time Benoyendra was staying at a 
Hotel in Calcutta, and on that day Balika Bala accompanied by 
an officer of the Pakur estate arrived at the Hotel. Although 
Tara Nath went to the length of adding after his name the 
letters D. T. M. (Diploma of Tropical .-Medicine) to which he 
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was not entitled, the authorities of the Heffkine Institute refused 
to supply the culture, unless Tara Nath first obtained the permission 
of the Surgeon General of Bengal. 

Later in May, Tara Nath approached Dr. Ukil of Calcutta, 
and on the faith of Tara Nath’s statement -that he had disc. vered 
a cure for plague and wished to test it with plague culture, he 
induced Dr, Ukil to allow him to work in his laboratory under 
his supervision. Plague culture was obtained from Dr. Naidu of 
the Hafkine Institute but Tara Nath was not allowed to handle 
it. Attempts were made to sub-culture the strain supplied, but 
there was no growth and the strain was destroyed. Tara Nath 
tried to induce Dr. Ukil to indent for culture a second time, but he 
refused, ‘ 

Eventually in 1933, Tara Nath obtained from Dr. Ukil a letter 
of introduction addressed to the cfficer-in-charge of the Haffkine 
Institute, with the request that Dr. Tara Nath as a bacteriologist 
might be granted facilities for making experiments in connection 
with the curative value of a drug which he had discovered and 
which he considered to be effective in cases of plague. 

On the 3oth April, 1933, Benoyendra went to Bombay and 
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entered his address in the Orient Hotel register as of Tagore Castle . 


Lane, Calcutta, which was not his address, but Tara Nath's. He 
engaged Ratan Salaria as his guide, and told him that he had 
come to Bombay with the object of obtaining facilities for testing 
a curative drug for plague on behalf of a brother doctor, He 
asked for a Times’ of India Directory in order to ascertain the 
names of the doctors attached to the Haffkine Institute. The 
next day he saw Dr, Naidu anl gave bim Tara Nath's letter of 
the introduction arf said 4fiat he was his friend and had been sent 
in advance to find out whether Dr. Naidu would grant the desired 
facilities, Dr, Naidu told him that his friend must first write to 
the Director of the Haffkine Institute and obtain his permission, 
otherwise he could not help him. The same evening Benoyendra 
left for Calcutta, 


On the rst July Benoyendra went again to Bombay and stopped .: 


at the Sea View Hotel. Again he gave the Tagore Castle Lane 
address and engaged the same guide. On arrival he made strenu- 
ous efforts, including offers of money, to obtain plague culture 
from Dr Nagrajan and Dr. Sathe—two veterinary surgeons 
attached to the Haffkine Institute, but failed. He however 
obtained from Dr. Nagrajan the information that he could get 
plague culture at the Arthur Road Infections Diseases Hospital. 
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Thereupon he saw Dr. Patel, the Supetintendent of that Hospital, 
and asked him to allow his doctor friend to work in his laboratory 
on his alleged cure, Eventually Dr. Patel was pursdaded to accede 
to tbis request, and he instructed his aseistant Dr. Mehta that a 
Bengali doctor was coming to do some work on plague bacilli and 
to give him facilities. 

At Benoyendra's request Dr. Mehta obtained Dr. Patel's permis- 
sion to indent for one tube of live plague culture from the Hafikine 
Institute pending the arrival of Dr. Tara Nath. Tara Nath 
arrived on the 7th July, and stayed at the same Hotel with Benoyen- 
dra, who eventually paid the bil. Benoyendra and Tara Nath 
together purchased rats in the market. Dr. Patel introduced Tara 
Nath to Dr. Mehta who prepared some sub-culture, and Tara Nath 
tested the cultures upon the rats with the result that they died of 
plague. At times Tara Nath was assisted by Dr. Mehta, but he 
was not always present during the experiments. Tara Natb was 
allowed to work freely in the laboratory and had the use of all 
the necessary appliances. He also brought with bim a small bag 
containing instruments. On the evening of the r2th July, when 
an experiment on one of the rats was still incomplete, Tara Nath 
told Dr. Mehta that he had urgent work in Calcutta and must 
leave immediately He asked him to convey his thanks to. Dr. 
Patel and said that he would return later on, but he never returned 
nor did he correspond with either Dr. Patel or Dr. Mehta. 
Benoyendra and Tara Nath left Bombay together that night for 
Calcutta. , 

While at Bombay Benoyendra made strenuous endeavours to 
get Amarendra's life insured for Rs. 51,000 with a condition that 
the policy should not be contested after Amarendra's death. 
This unusual condition was not acceptable and the insurance was 
not effected. l 

. Long statements by Benoyendra and Tara Nath were read at 
the trial and amounted substantially to a denial of guilt and of 
the truth of the inferences which the Crown sought to draw from 
the facts given in evidence. Tara Natb’s explanation of the 
Bombay incidents was that he thought that he had discovered a 
cure for plague and wanted to test its eficacy. He asked 
Benoyendra to take the letter of introduction to Bombay and make 
the necessary enquiries because Benoyendra happened to be going 
on business of his own. 

Benoyendra's explanation was that he had to goto Bombay 
on business connected with the film industry in which he was 
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interested and that he had made enquiries for Tara Nath simply 
as an act of friendship. 

Dr. Mehta saw no signs of any cure or medicine being applied 
by Tara Nath to the rats during the experiments, 

Apart from statements made by Benoyendra and Tara Nath, 
there is not a vestige of evidence to show that Tara Nath either 
had or thought he had at any time discovered a cure for plague, 
or wished to test it, or that Benoyendra had any other purpose in 
going to Bombay than either to procure plague culture, or to obtain 
for Tara Nath facilities which would enable him to procure it. 

The practicability of removing culture from the Arthur Road 
Hospital, carrying it from Bombay to Calcutta and keeping it aliva 
from July to December, was established beyond doubt by the 
medical evidence. P 

Upon arrest Tara Nath told Sub-Inspector Mitra that he had 
never been to Bombay with Benoyendra, that he had no idea of the 
culture of plague bacilli, that he had never been to Bombay in his 
life, and tbat he had never approached any doctor for any letter 
of introduction for Bombay. He admitted that he had known 
Benoyendra for 3 or 4 years. Later while on bail he went to the 
police and altered this statement, and admitted that he had been 
to Bombay, but not with Benoyendra. Atthetrialhe denied that 
he had known Benoyendra prior to September or October, 1932. 

Benoyendra admitted that he had been to Bombay to arrange 
for film work, but denied that Tara Nath had ever been with him 
to Bombay, Further he said that he had never heard anything 
about Amarendra having been pricked at Howrah Station. 

While on bail, upon being asked by Gouri Sen, who is connected 
with the Medical Supply Concern where Tara Nath was employed 
as a bacteriologist, " Well, and how are you in this murder? ", 
Tara Nath replied, “ What little I have done, those who have done 
more, have not been arrested." : 

Apart from the denials which I have already mentioned, 
Benoyendra alleged in his defence that the whole case was false and 
was due to a conspiracy to get rid of him which was concocted by his 
relatives with the aid of Kalidas Gupta. Ofthis alleged conspiracy 
there is not a vestige of evidence. 

The learned Advocates for the appellanta have complained of 
the wrongful admission of evidence and mis-direction and non- 
direction by thé-learned Sessions Judge, and of his failure adequately 
to examine the appellants under the provisions of Section 342 
of the Code of Criminal Procedure. 
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There is some justification for these criticisms, A good deal 
of evidence, both oral and documentary, was admitted which was 
of doubtful relevance and which it would have been wiser to 
exclude. When considering the question of admissibility, the 
Court should lean always in favour of the accused, and exclude 
all evidence tendered by the prosecution which is of doubtful or 
remote relevance. 

Some evidence also was admitted which was clearly inadmis- 
sible and irrelevant, For example Exhibit 20, being a letter from 
Rabindra to Kalidas, Exhibit 67, being a letter from Baidya Nath 
to Amarendra, and the contents of certain annonymous petitions 
found upon Benoyendra when arrested, being Exhibits 73, 76, 77 
and 78 The admission of the contents of Exhibit 76 was a some- 
what serious error, because it contained a reference to statements 
made by Amarendra about the caute of his tetanus infection, which 
evidence had quite properly been excluded by the learned Judge 
at another stage of the trial. 

Of oral evidence wrongly admitted there was the statement 
by Kamala Prosad on page 7o of Volume 1 of the Paper-Book, 
that he had his suspicions about Benoyendra because he had 
heard from Amarendra something about the cause of his tetanus. 
Also the statement by Jatindra Das Gupta on page 421 that another 
witness Tota Singh had told him that “Bhaya” meant Tara Nath. 
Tota Singh in his evidence denied this. 

Of instances of mis-direction and non-direction, the learned 
Judge omitted to remind the jury that statements attributed to 
individual accused, such as those attributed to Siva Pada on 
pages 38, 1:3 and 488 would not be evidence against the: 
other accused in the event of the jury finding that individual 
not guilty. Also he repeatedly stated the case for the prose- 
cution and the arguments advanced in support of it, without 
clearly pointing out to the jury those parts of it which were not 
supported by evidence or depended merely upon glosses upon 
evidence, Further on page 703 he stated to the jury that they 
had already heard in evidence that Benoyendra was suffering 
from venereal disease. This undoubtedly was liable to prejudice 
the accused. There was no such evidence, because Exhibit .75 
which was Benoyendra's blood examination report, was quite 
properly not tendered in evidence, being irrelevant and in- 
admissible. Further with regard to the anonymous petitions 
which I have mentioned already the learned Judge referred, on 
pages 708 and 712, to their contents, and told the jury that evi- 
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dence given on oath was of much greater value than statements 
made by unknown persons in anonymous petitions when there 
was nothing to show that the statements ‘were made whereas he 
ought to have told them that this evidence, which had been im- 
properly admitted, was of no value, and directed them. to reject 
it as irrelevant, Similarly, he referred to the contents of other 
documents which I havé held to be inadmissible and irrelevant, 
such as Exhibit 57 on page 712. Further, on page 746, he refer- 
red to Balika Bala as the common keep of Benoyendra and Tara 
Nath, of which there was no evidence, and on pages 748 and 750 
he said that Amarendra's body had been cremated speedily, thanks 
to Benoyendra's bribe to the Registrar at the burning ghat, of 
which there was no real evidence. ; 

With regard to the Judge’s allegei failure to examine the accu- 
sed generally at the end of the case for the prosecution, the learn- 
ed Advocates have pointed out that he repsatedly drew the jury’s 
attention to the fact that the accused had failed to give any ex- 
planation of facts adduced in evidence against them, 

In my opinion, this criticism is justified. Bearing in mind 
that the onus of proof in criminal cases never shifts to the accus- 
ed, and that they are under no obligation to prove their inno- 
cence or adduce evidence in their defence or to make any state- 
ment, the learned Judge’s remarks amounted to misdirection. 
Upon this point the law has recently been restated clearly and 
emphatically by Viscount Sankey, L. C., in the case of Woolming- 
ton v. The Diretor of Public Prosecutions (1) And, in any case, 
if the learned Judge intended to make such remarks it was un- 
-doubtedly his duty first to give the accused an opportunity of 
explanation by drawing their attention specifically to the evidence 
upon which the learned Judge relied. 

On the whole, however, I have come tó the conclusion that 
none of these errors are more than comparatively minor blemishes 
on what was otherwise a careful and very able charge, and a 
masterly exposition of intricate evidence, at the end of a long 
and difficult trial. i 

Nevertheless, if I thought that these errors had, seriously pre- 
judiced the accused, or that their omission would possibly have led 
to a diferent result, or that they had caused any failuré of justice, 
it would have been necessary to order a new. trial. 

The decision in this case, however, does not really turn upon 
questions about the veracity of witnesses or upon the finding of 


(1) [1925] A. C.- 462. 
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doubtful facts, but upon the question*what inference is to be drawn 
from wellestablished facts about the existence of which there 
is not and cannot be any reasonable doubt. "This'Court is at least 
as well, if not better, qualified than the jury to draw the necessary , 
inference. 

For the purpose of this decision I have eliminated from consi- 
deration all evidence which was inadmissible or of doubtful rele- 
vance. I have also disregarded the evidence of Gouri Sen about 
the truth of which there may be some doubt, and of Benoyendra’s 
alleged attempts to interfere with possible witnesses after the death 
of Amarendra. 

Taking into consideration only the incidents at Bombay and at 
Howrah Station, and the medical and documentary evidence, the 
questions to be decided are, what inferences are to be drawn from 
these facts, and whether more than one inference is reasonable and 
probable, 

After very careful consideration I have come to the conclu- 
sion that the only possible reesonable inference is, that the two 
appellants conspired together to murder Amarendra, and that for 
this purpose they provided some person at present unknown with 
plague culture which was obtained by them from Bombay as 
alleged, and that that person upon their instigation murdered 
Amarendra by injecting the germs of plague into his arm at 
Howrah Station, as a direct result of which he died. 

I am satisfied beyond any reasonable doubt from the evidence 
given by the medical experts and the health authorities, that the 
plague culture could not possibly have been obtained elsewhere 
than at Bombay and in the manner alleged. It is clear from the 
evidence that Benoyendra and Tara Nath had the means of 
obtaining plague culture and that Benoyendra had the motive to 
use itinthe manner alleged. There is evidence that no other 
likely or possible person could have had either the means or the 
motive and there is no evidence that anyone else had either means 
or motive, 


The motive for this crime is clear and abundant and requires 


‘no elaboration. It is proved by the documentary evidence alone, 


apart from the statements of witnesses whose evidence may possibly 
have been coloured by bias of suspicion. i 

The result is that each of these appeals must be dismissed. 

The murder was committed more than two years ago. The 
appellants were arrested in February, 1934, were committed for 
trial in May, and were on trial until February, 1935. The appeals 
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and the reference were received in the office of this Court on the 
25th of February, but the paper-book was not ready until the and 
of July, a delay of over four months. In a capital sentence case 
this delay is unreasonable and requires explanation. The result 
of this delay and the-intervention of the long vacation has been that 
the appellants bave remained under sentence of death for approxi- 
‘mately ro months. 

In consideration of these facts, and all the facts and circum- 
stances of this case, which depends solely upon circumstantial 
evidence, and in the hope that this course may lead to the dis- 
covery and apprehension of the actual perpetrator of this atrocious 
crime, we do not confirm the sentence of death, but sentence each 
of the appellants instead to transportation for life. 

Nasim Ali, J. :;—1 agree. 

Mr. Basu, appearing on bebalf of the accused Benoyendra, 
has contended before us that we have no power to affirm the 


conviction of the accused, if the verdict of the jury on which. 


the conviction is based is found by usto be erroneous owing to 
misdirections of the Judge. The line of reasoning adopted by 
Mr. Basu is as follows :— 


By proviso to Section 376 of the Criminal Procedure Code 
a sentence of death cannot be confirmed by this Court until 
the appeal of the accused has been disposed of. By Section 
41À(r) of the Code, where the trialis by jury appeal lies on a 
matter of law only. In disposing of appeals in such cases 
the powers of the appellate Court are limited by Section 423 
ofthe Code, (1) If there is no error of law the appeal fails, 
If there is an error of law, the appeal succeeds, Admission of 
inadmissible evidence, mis-directions or non-directions on material 
points are errors of law.  Sub-section (2) of Section 423 
authorises the Court to alter or reverse the verdict of a jury if 
it is erroneous owing to a misdirection of the Judge............AÀ8 
soon as the verdict is to be erroneous owing to misdirections of 
the Judge, this Courtis bound to set aside the verdict as well 
as the conviction and sentence. After the conviction and sentence 
are set aside, nothing remains to be confirmed under Section 
376 (a) of the Code, Two courses are thereafter open to this 
Court ; (a), to acquit the accused or (b), to order a retrial. This 
Court can go into facts for either of those two purposes. It 
cannot go into facts and substitute its own verdict in place of the 
verdict of the jury which has been already set aside. The word 
“erroneous” in sub-Section (2) of Section 423 does not mean 
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wrong in facts but wrong in the ptocesses by which it has been 
arrived at. The expression “in fact bas occasioned a failure of 
justice" in Section 237 (d) of the Code does not‘ imply failure of 
justice in reality, £e, on merits. It implies prejudice or some 
substantial wrong. to the accused. Section 167 of the Evidence 
Act must be read subject tothe general principle laid down in 
Makin’s case (1) that the right to be tried by a jury is a cherished 
right and cannot be taken away by the Court of appeal. 

^ Insupport of this argument reliance w:s placed by the learned 


Advocate in the following cases : 


Wafadar -Khan v. Queen-Emjrsess (2); Ali Fakir v. Queen- 
Empress (3) ; Sadhu Sheikh v. Queen- Empress (4); Sheikh Hazir vi 
Emperor (5) ; Emperor v, Ekramuddin (6) and xd Chandra 
Das v. Emperor (4). 

In JWWafadars case (2) there was no appeal on facts. The ^ 
word “erroneous” in Section 423 was taken to mean wrong not on 


‘facts but wrong in the process by which it was arrived at. The 


reason given for this interpretation was that the word must be 
read in connection with the words that follow. In this case the 
principle in Makin’s case (1) was applied and no reference was 
made to Section 167 of the Evidence Act. Makin’s case (1) pro- 
ceeded on the principle that right to be tried-by jury is a 
cherished right and if an accused be deprived of that right, subs- 
tantial wrong is done to the accused and there is miscarriage of 
justice. The verdict of the jury was set aside and the accused 
Was-acquitted. 

In 4 Fakirs case (3) the verdict of the ‘jury was found to 
be vitiated by misdirection. This Court set aside the verdict and 
ordered a re-trial in view of the decision in Wafadar’s case (2). In 
this case also there was no appeal on facts. 


In Sadhu Sheikh’s case (4) the principle in Makin’s ae 1) 
was applied. In thjs case there was no appeal on facts. The 
misdirections of the Judge were found to have misled the jury 
upon a material point. The Court of appeal was not in a position 
to say what effect the misdirection might or might not have on the 


(1) [1894] A. C. 57. 

(2) (1894) I. L. R. 21 Calc. 955. 

(3) (1897) I. L. R. 25 Calc. 230. 

(4) (1900) 4 C. W. N. 576. 

(5) (910) 14 C. W. N. 493. 

(6) (1917) I. L. R. 39 All. 348. 

(9) (1919) ILL. R. 46 Calc. 895 ; 29 C. L. f. sta. 
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minds of the jurymen. Under these circumstances it was held that 
the prisoners were prejudiced and there had been failure of justice. 
The conviction was set aside and a re-trial was ordered. 


In Sheikh Hasir’s case (1) the principle in Sadhu Sheikh's case 
(2) was followed. There was no appeal on facts. Section 167 
of Evidence Act did not apply to it as no inadmissible evidence 
was placed before the jury. In this case retrial was ordered 
in the case of some of the accused. 


In Ekramuddin's case (3) the appeal was against an order of 
acquittal, The Allahabad High Court followed the principle laid 
down in JPafadar' case (4), set aside the conviction and ordered 
a re-trial, 

In Ramesh’s case (5) there was no appeal on facts. The verdict 
of the jury was based on some inadmissible evidence. Section 
167 of the Evidence Act was not applied as the trial was by jury 
and the appeal lay on a matter of law only. In this case, however, 
it has been observed, that the true rule is that the Court of appeal 

: should not confirm the conviction of the appellant or regard the 
legal evidence as sufficient to justify the decision unless it is satis- 
fied that the verdict of the jury would have been the same if no 
evidence had been wrongly admitted and that the same principle 
should be applied to the wrongful admission of evidence as to 
misdirections of law. In this case the Court was not in a position 
to predicate that the verdict of the jury would not have been the 
same if no evidence had been wrongly admitted. The appellant 
was discharged in this case, as re-trial was held to be a matter of 
discretion. 


The learned Advocate-General, appearing for the Crown, 
invited our attention in this connection to the following cases: 
Queen Enipress v. Ramchandra (6); Taju Pramanik v. Queen- 
Empress (7) ; Emperor v, Smither (8); Superintendent and 
Remembrancer of Legal Affairs v. Syam Sundar (9); Harsndra 
Nath v. Emperor (10); Government of Bengal v. Santiram 


(1) (1910) 14 C. W, N. 493, 

(2) (1900) 4 C. W. N. 576. 

(3) (1917) Í. L. R. 39 All. 548. 

(4) (1894) I. L. R. 21 Calc. 955. 

(S) (1919) J. L. R, 46 Calc, 895 ; 29 C. L. J. 513. 

(6) (1895) 1. L, R. 19 Bom. 749. (7) (1898) I. L. R. ag Calc. 711. 
(8) (1902) 1. L. R. 26 Mad. 1. 

(9) (1921) 25 C. W. N. ss8. 

(10) (1924) 40 C. L, J. 413. 
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Mondal (x).; Saroj Kumar v. Emperor (2); and Ramchandra v. 
Emperor (3). 

In Ramchandra s case (4) the Bombay High Court dissents from 
the decision in Wafadar Khan’s case (5). In this case the verdict 
of the jury was vitiated by some inadmissible evidence. The 
learned Judges, however, applied the provisions of Section 167 
of the Evidence Act and affirmed the conviction'and sentences 
though the appeal lay as a matter of law only. The reasons 
given were: (1) Noauthourity was cited in Wafadar’s case (5) 
in support of the interpretation of the word "erroneous" in Section 
423 of the Code. (2) In view cf the provision of Section 167 
of the Evidence Act and Sections 537 and 423,cl (d) of the 
Code of Criminal Procedure the principle in Afafin’s case (6) 
was not applicable in India. Ihe learned Judges applied the 
test laid down in'.ZE/aZess case (7), viz, whether, if the case had 
been tried by a Judge and assessors, the Court would set aside 
the verdict. It was pointed out that a re-trial should be ordered 
where the evidence is of such a character as to render it difficult 
to pronounce upon its value without hearing witnesses, but where 
the evidence is. one-sided and practically undisputed and the 
result depends "upon the inference from that evidence, the matter 
Should be determined by the Court of appeal and no re-trial should 
be ordered. 


In Zaju Pramanth’s case (8) this Court dissented from the 
decision in Wajadar’s case (s). The reasons given are (1) that 
the principle enunciated in Masin’s case (6) is not applicable in 
this country as the policy of this country is different, (2) that 
nowhere the law lays down that when the verdict is set aside, the 
Court must necessarily direct a new trial. In this case the appeal 
lay on a matter of law only. 

In Smither’s case (9) the test in Z/a/ke's case (7) was applied. 
It is pointed out that trial by jury is a comparatively recent 
innovation in India and even now all the offences are not so tried. 
The principle in Mahin’s case (6) should not be applied to a 
country where the history and essential characteristics of the law 
of trial by jury are very different. It has been observed in the 


(1) (1930) I. L. R. 58 Calc. 96. 

(a) (1932) I. L. R. 59 Calc. 1361 ; 55 C. L. J. 439. 

(3) (1932) 35 Bom. L. R. 174. (4) (1895) 1. L. R 19 Bom. 749. 
(s) (1894) I. L. R. a1 Cale. 955. (6) [1894] A. C. 57. 

(7) (1866) 5 W. R. 80. (F. B.) ; B. L. R. Sup. 459. 

(8) (1898) LL. R. 25; Calc. 711. (9) (1503) I L. R, 26 Mad. 1. 
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case that Section 418 simply means that if there is an error of 
law the appeal will lie, and if there is no such error no appeal 
will lie and that the section does not prohibit the Court in a case 
where an appeal lies on a question of law from deciding questions 
of fact which other sections of the Code require the Court to 
decide in order to do justice to the case. In this case it is also 
pointed out that the words "in fact” in Section 537 indicate that 
in order to determine whether there has been a failure of justice 
‘in fact, we must look into the facts to see what they are, 
Wajadar’s case (1) and Ali Fakirs case (2) were dissented from by 
the learned Judges, 

In Syam Sundaz’s case (3) there was an appeal on a matter of 
law only. Though there had been misdirections, this Court refused 
to set aside the verdict and dismissed the appeal as it came to the 
conclusion after examining the evidence, that the-misdirection in 
-fact did not occasion a failure, of justice. 

In Harendra Nath Das’s case (4)-this Court did not interfere 
with the verdict of the jury though it was based on some inadmis- 
sible evidence in view of the provisions of Section 167 of the Evi- 
‘dence Act, as apart from the inadmissible evidence there was 
sufficient evidence to justify the decision. ; 

In Santiram's case (5) this Court has laid down that even if the 
verdict of the jury is erroneous owing to misdirection, in a proper 
case this Court should deal with the whole case under the power 
and duty conferred upon it by law. This was an appeal against an 
order of acquittal, 

In Saroj Kumars case (6) it has been laid down by-this.Court 
that before we can interfere with the verdict of the jury we must 
be reasonably satisfied that not only the Judge misdirected the 
jury butthat his misdirection has caused them to come to a con- 
clusion which is in fact wrong. 

In deciding - Ramchandra’s case (7) the Bomby High Cout 
‘followed the principle laid down in the case, Queen- Empress v. Ram- 
chandra (8). Inthiscase though the appeal lay on a matter of 
law only Patkar, J., made the following observations : 

"Ina case of trialby jury the appellate Court has power in 
the event of any misdirection or admission of inadmissible evidence 


* (1). (1894) L L. R. 21 Cale. Oss. 


(2) (1897) I. L. R. a5 Cale, 230. (3) (1921) 36 C. W. N. 558. 

(4) (1924) 40 C. L. J. 313. (5) (1930) I. L. R. 58 Calc. 96.- 

(6) (1932) I. L. R. 59 Cale. 1361 ; 55 C. L. J. 439. 

(7) (1932) 35 Bom. L. R. 174, (8) (1895) I. L. R. 19 Bom. 749.. 
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either to convict or to acquit the accused according as the evidence 
is or is not sufficient for conviction. Where the facts have to be 
determined and the evidence is of such a-character that it renders 
it difficult to pronounce any opinion as to its character without 
hearing witnesses, retrial my be ordered.” 

It may be noticed here that in the Code of 1872 (Section 
283) the words used were “has occasioned a failure of justice 
either by affecting the due conduct of the prosecution or by 
prejudicing the prisoner in his defence.” In the Code of 1882 
thelatter words were omitted and the section simply read "has 
occasioned a failure of justice." After the decision in Wafadar 
Khan's case (x) and Adi Fakirs case (2) the words "in fact” were 
inserted and the explanation and an illustration were added in 
1898. In Smither’s case (3), Benson, J., observed : 

“The words ‘in fact’ were introduced into the Code in 1898 appa- 
rently in order to emphasis the duty of the Court to go into merits- 
before interfering in consequence of a misdirection or other error.” 

It is not disputed by Mr. Bose that,iu an appeal against an 
order of acquittal, this Court can go into facts and convict the 
accused though the verdict may be erroneous owing to a misdirec- 
tion of the Judge. Mr. Bose also concedes that in appeals against 
the conviction, this Court after setting aside the verdict on the 
ground of mis-direction has power to go into facts and acquit the 
accused. The learned Advocate-General contended that this 
Court has power under Section 423 to dismiss the appeal (even 
if the verdict is erroneous in the process by which it has been 
arrived at) if this Court find that the conviction is right on the 
merits. 

From the reported cases it appears that there is a 
divergence of judicial opinion on the question whether in cases 
where the appeal lies on a matter of law only, the appellate Court 
has power in the event of any misdirection by the Judge or admis- 
sion of inadmissible evidence to deal with the whole case on 
merits and to dispose of the case finally. The later decisions of 
this Court show that this Court has such power. 

In cases, however, where the appellants have been sentenced 
to death they have in this Court an appeal on matters of fact as 
well as of law, Section 374 read with Section 418 (2) supports 
this view. In disposing of a reference under Section 374 and 
the appeals by the persons sentenced to death we are therefore 


(1) (1894) 1. L. R. ar Cale. 955. (2) 1897) I. L. R. 25 Cale. 230. 
(3) (15032) I. L. R, 26 Mad. 1. 
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obliged to come to eur dwn independent conclusions as to the 
guiltor innccence of the accused independently of the verdict of 
the jury or of the opinion of the Judge. In these cases the ques- 
tions of misdirections are of less importance. But though we 
are not bound by the verdict. of the jury, we must attach 
greatest possible weight to the verdict of the jury if it answers a 
reasonable test: see Queen Empress v. Gvala Chatradhari (1) ; 
Hasrat Gul Khan vy. Emperor (2) ; Emperor v, Panchu Shaikh (3) 
and Emperor v. Asraf Ali (4). 

Much reliance was placed by Mr. Bose ona decision of this 
Court of the year 1927 in the case of Emperor v, Rajab Ali Fakir 
(5) in which the following observations were made :— 

“The learned Deputy Legal Remembrancer has argued that 
the entire case is open to us under Section 374 of the Criminal Pro- 
cedure Code. No doubt that is so, but that assumes that whatever 
has happened before the case comes to this Court has been done 
in strict accordance with the provisions of the law, viz, that there 
has been a proper trial before a Judge and jury. But we are un- 
able to say that there has been a proper trial in the case, the 
only course that is open to us is to set aside the conviction and 
sentence and to direct a retrial.” 

This was a very peculiar case. In this case the Judge told the 
jury that there was no use considering the matter from any point of 
view other than the point of view presented by the prosecutior and 
that the only course open to them was to bring in a verdict of 
guilty. Under these circumstances this Court held that there has 
been no proper trial. : 

It may be noticed that inthis case also it has been observed 
that in reference under Section 374 the entire case is open to us, 

In disposing of areference under Section 374 of the Code and 
the appeals by the accused, we are, therefore, bound to gatisfy 
ourselves by going through the evidence whether the accused 


have been rightly convicted, but in doing so we must attach con, 


siderable weight to the verdict of the jury. If after examining 
the evidence which is admissible in law, we find, even without any 
opportunity of hearing witnesses and seeing their demeanour, that 
certain facts emerge from the evidence as proved beyond reasonable 
doubt and the decision in the case depends upon inference to be 
drawn from these proved facts, we are not bound to order a re- 


(1) (1897) 2 C. W. N. 49. (2) (1927) 47 C. L. J. ago; 32C. W. N. 345. 
(3) (1930) 34 C. W. N. 1154 (4) (1933) 37 C. W. N. 595, 
(5) (1927) 31 C. W. N. 881, f 
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trial. When, however, the evidence cannot be properly weighed 
by the Court without hearing witnesses and seeing their demea- 
nour in the witness box and we are not in a position to say 
whether the facts from which inference are to be drawn are true 
or false, retrial should be ordered. 


Iam, therefore, unable to accept the broad proposition that 
in dealing with a reference under Section 374 and the appeal by 
the accused'only two courses are open to us, viz, either to acquit 
the accused orto ordera retrial. 


Now tbe charge against the accused is that between May, 1932 
and December, 1933, at Bhowanipore, Calcutta, Howrah and 
Deoghar, Pakur, Bombay and other places they along with others 
were parties to a conspiracy to commit murder of Amarendra and 
in pursuance of the said conspiracy Amarendra was in fact murdered 
by the introduction on 26th November, 1933, of virulent plague 
bacilli in his body which resulted in bis death on 4th December, 


1933. 

It is not necessary that there should be express proof of cons- 
piracy. It is not necessary to prove that two or more persons 
came together, actually agreed in terms to have the common de- 
sign and to pursue it by common means and so carry it into 
execution, There may be no witnesses to say that in their presence 
the conspirators agreed to carry out the unlawful object. From 
the acts and conduct agreement can be inferred. If it is proved 
that they ^" pursued by the acts the same object often by the same 
means, one performing one part of the act and the other another 
part of the same act so as to complete it with a view to the attain- 
ment of the object which they were pursuing, you are at liberty 
to draw the inference that they conspired together to eflect that 
object.” [R. V. Murphy | The question whether certain 
acts were done in pursuance of a conspiracy or were done 


separately without any pre-arranged plan depends upon the evi- 


dence in each case. The evidence must show a common plan 
so as to exclude a reasonable possibility of the acts of the cons 
pirators having been done separately and connected only by coin- 
cidence. 

His Lordship after making detailed examination of the evidence 
‘covering the relation between the brothers, the activities of 
Benoyendra and Tara Nath up to their visits to Bombay and the 
subsequent happenings went on as follows :— 

It is true that “ the proof of a case against the prisoner must 
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depend for its support not upon the absence or want of any 
explanation on the part of the prisoner himself but from the 
positive affirmative evidence of his guilt that is given by: the 
Crown. Itis not however, an unreasonable thing and it daily 
occurs in investigation, both civil and criminal, that if there is a 
certain appearance made against a party, if he is involved by the 
evidence in a state of considerable suspicion, he is called upon, 
for his own sake and his own safety, to state and to bring forward 
the circumstances with perfect innocence " Regina v. Frost (1). 
From the facts and circumstances of the case the only reasonable 
inference is Tara Nath went to Bombay for the purpose of securing 
plague.culture. : 

His Lordship after dealing with the evidence on the above 
point continued as follows:— 

There are no materials or circumstances fora reasonable bypo- 
thesis that Benoyendra's visit to Bombay was in connection with 
any film business or any business other than the procurement of 
plague culture. 

The report (Ex 26) of Dr. Santosh Kumar Gupta (P. W. 33), his 
evidence in Court and the evidence of Dr. Naidu (P. W. 68) prove 
that Amarendra died of plague. It was argued on behalf of the 
appellants that the report of Dr. Gupta should not be relied upon 
as he did not apply the agglutination test. The evidence of 
Dr. Naidu is that it is extremely difficult, almost impossible, to 
get a homogeneous and even suspension without spontaneous 
clumping and that specific anti-plague serum agglutinates pseudo- 
tuberculosis rodentium and also some members of the pasteurella 
group. There is, therefore, no substance in this contention. It 
has been already stated that on 26th November, 1933, while 
Amarendra was proceeding across the Howrah Station Hall after 
passing through the “no exit” gate, he shouted out that he had 
been pricked by somebody with a pin. On the agth November, 
Dr. Nalini found the mark of a prick on the right deltoid, something 
like the mark of a hypodermic needle. Dr. Nalini refused to 
accept the defence suggestion that the mark which he saw was 
the mark of a flea or insect bite. The evidence in this case 
excludes the defence suggestion that Amarendra was bitten by a 
rat flea at the Flowrah Station. I am satisfied from the evidence 
in this case that plague bacilli were injected into Amars system 
by some man at the Howrah Station and that his death was caused 
by the injection of that sepsis. 


(1) (1840) 4 St, Tr, N, 5. 85; 9 C, & P. 129 ; 2 Mood, C, C, 140. 
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Now what was the source of this plague culture? 

The.evidence in this case shows :— 

(1) That Haffkine Institute at Bombay is the only place in 
India where plague research and researches on cultured Sera and 
Vaccine are being carriel since 1896 (P. W. 68). 

(2) That the said Institute supplies cultures to Government. 
Institutions and Research Institutions, if approved by proper 
authority (P. W. 68). : 

(3) That the said Institute does not supply plague culture to 
private bodies or persons (P. W. 68). 

(4) That in 1932, the Haffkine Institute sent some plague 
culture to Dr. Ukil of Calcutta but the culture and the sub-culture 
were destroyed in 1932 when the sub-culture failed (Exs. 15, 15/1, 
Ex. 16 and the evidence of P. W. 41 and P. W. 43). 

(5) That in January or February, 1933, four tubes of plague 
culture were supplied by the Haffkine Institute to the School of 
Tropical Medicine in Calcutta (P. W. €9). : 


(6) That the Arthur Road Hospital at Bombay is the only 
place in Bombay where plague cases are treated and cultures are 
made in that hospital only for the Haffkine Institute (P. W. 47). 

"(7y) That the said hospital does not supply plague cultures to 
any other person or institute except the Haffkine (P. W. 47). 

(8) That at Kanbum Valley researches are going on with 

regard to several aspects of plague (P. W. 68). 


(9) That there are plague hospitals in Poona, Hyderabad and 
Secunderabad (P. W. 68). 


Now the evidence does not show that plague cultures are, made 
or are available at Kanbum "Valley or the plague hospitals in 
Poona, Hyderabad or Secunderabad. 


The evidence of P. W. 69 shows that out of the four sealed 
tubes of plague culture indented by the "Tropical School in 
Calcutta, up to 2nd October, 1934, three continued to be in tbe 
same condition as they were when they were received from 
Bombay. .The accused Tara Nath could not get plague culture 
in Calcutta in 1932 and 1933 and had to look to Bombay 
for the same, In July, 1933, Benoyendra told Dr. Nagrajan 
(P. W. 46) that he could not get plague culture in the 
Calcutta School of Tropical Medicine. The Tropical School in 
Calcutta does not make plague cultures or stock them, Plague 
cultures are generally indented for that School from the Haffkine 
Institute for purposes of experiment. The inference, therefore, 
is legitimate that the other tube in the Tropical School was used 
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for experiments in the School before 6th April, 1933. Captain CRIMINAL, 
Pasricha (P. W. 69) also said that in no other place in Calcutti 1936. 
plague cultures afe made or stocked. The culture which was the tae 


Emperor 
cause of Amar's death was not therefore procured from Calcutta, ^ "m 
The attempts of Dr. Tara Nath in 1932 and that of Benoyendra api na j 


in 1933 to obtain plague culture from Haffkine Institute failed. asail y 
The evidence in this case does not suggest that it could have been —ÀÀ 
obtained from the said Institute. 

In July, 1933, Benoyendra, while at Bombay, got the informa- 
tion from Dr. Nagrajan that plague cultures were available in 
Arthur Road Hospital at Bombay. Tara Nath on his arrival at 
Bombay got access to plague cultures which were alive, The 
evidence further shows that Tara Nath had means to remove some 
plague culture without the knowledge of the hospital authorities 

— and carry the same to Calcutta, There is evidence also to the 
effect that plague culture, if purloined in July, 1933, could be 
kept alive up to 26th November, 1933. There is also evidence 
that from 1926 up to September, 1934, only one doctor, fe., Tara 
Nath from Bengal, had gone from Calcutta and Bengal to Arthur 
Road Hospital The only reasonable inference is that the culture 
which was injected into Amar's body was brougbt from the Arthur 
Road Hospital at Bombay. 

The evidence does not show thal the man who injected plague 
culture into Amar’s body had any opportunity of stealing culture 
from the said hospital. He must have, therefore, got it from 
somebody else, Benoyendra was on bad terms with Amarendra. 
The evidence does not show that anyone else had any motive 
for murdering Amarendra. Benoyendra and Tara Nath were 
close friends and associates. The activities of Benoyendra and 
Tara Nath at Bombay in July, 1933, can be explained only on 
the reasonable hypothesis that they were acting in close concert 
to steal plague culture from Arthur Road Hospital. In pursuance 
of the preparation made by Benoyendra, Tara Nath on his arrival 
at Bombay obtained facilities for stealing plague bacilli from 
the said Hospital They could be carried to Calcutta and kept 
alive till 26th November, 1933. The germ which was responsible 
for Amarendra’s death was obtained from Arthur Road Hospital 
and the evidence shows that excepting Tara Nath nobody else had 
any opportunity for purloining it from that hospital, The only 
legitimate inference, therefore, is that the plague culture which 
was the cause of Amarendra’s death was procured from Arthur 
Road Hospital in pursuance of a conspiracy to murder Amarendra 
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and was supplied to a person at present unknown who injected 
it. into Amar's system and Amarendra was murdered in fact by 
the injection of that sepsis at the Howrah Station on 26th Novem- 
ber, 1933, and that Benoyedra and Tara Nath were parties to 
that conspiracy, 

pde i Conviction upheld : 
ATOM l Accused transported for life. 
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PRESENT t— Lord Roche, Sir John Wallis and Sir Shadi Lal. 


SARDAR VINAYAKRAO DHUNDIRAJ BIWALKAR. 
v. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
[ON APPEAL FROM THE Hicu COURT oF JUDICATURE AT Bomsay.] 


Deed of grani—Interpretation of- Grant of soil or share of revenue—Inam 
property—Exceptional limitation of ordinary rights of inamdar to be clearly 

` proved—Fatlure to enforce reserearion for 100 years— Presumption of 

^ lawful origin—Enfoyment of inam tenure without question for 70 years 
—J'urisdiction—4Abssnee of elements of grace and of precariousness from 
the tenure—Bembay Revenue Jurisdiction Act (X Bom, of 1876), Sec, qee 
Tenure. 


z The plaintiff's ancestor held the office of Dewan of the Kolaba State from 
1802 until the annexaion by the East Indian Company in 1840, and in reward 
for his service he obtained two separate grants, one for himself, and another 
for himself and his associates. The first grant of the village of Kaproll on asth 
January, 1816 was an ordinary inam grant. The second deed of grant of other 
villages on 26th January, 1816 states : "Considering that what has been given 
to you should.go on from generation to generation a nemnook is granted to 
you in inam. The details areas follows. Cash amount Rs 7,002. Nemnook 
to you". Then after setting out the other nemnooks to his associates the deed 
states as regards Vinayak that—“for the actual payment of the nemnook the 
followiag villages in Taluka Manikgad are allotted” - l 


In 1818 the plaintiff's ancestor obtained the further security of a guarantee 
from East India Company of the continuance of those grants, as also, of a cash 
allowance of Rs. 2,000 payable by the Treasury, and of payment of the State's 
indebtedness to him, The- relations of the State with the paramount power 
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are regulated by Article 6th of the ‘Treaty of 1832, which recites the guarantee 


as “a guarantee to Vinayak and his associates of certain villages and lands of the 


value of Rs. 15,001 ùs per the annexed list (annexure C) which the Company's 
Government had undertaken" to the said Vinayak “his heirs and successors, 
together with certain other persons herein named. The plaintiff's predecessors 
had been in enjoyment of the rents and profits of. guaranteed villages and lands 
in the same way as other inamdars down to 1917. The plaintiff on the 2cth 
June, 1923, filed a suit for a declaration of title to hold the suit lands as inamdar 
with full proprietary rights. 

Paragraph 7 of the defendant's written statement is as follows: "If the 
Government allowed the plaintiff's ancestors to retain any of the said lands or 
villages in their possession it was done as an act of grace, and more for the 
convenience of the Company’s administration than as a recognition of any rights 
of the plaintiff's ancestors" ' 

Held: Asto the interpretation of the grant guaranteed to Vinayak : (1). 
The plaintiff is entitled to restoration in full of the inam property held by his 
predecessor as inamdar. (2) Even assuming that inams were sometimes 
“qualified by the exaction of all proceeds exceeding the intended value of the 
original assignment", such an exceptional limitation of the ordinary rights of 
an inamdar should be very clearly proved and in this case it Is negatived by the 
failure to enforce such a reservation for more than a hundred years (3) Long 
enjoyment of this inam tenure without question for seventy years raises a pre- 
sumption that it had a lawful origin and that presumption has not been rebutted. 
Held 1 as regards the question of jurisdiction : 

(1) On the facts of this case, there is absence from the tenure of these 
lands that element of grace and of Becca lene which is attached to all of such 
tenures. . 

(2) "That the tenure of those lands is nota Lu of the kind specified in 
section 4 of the Bombay Revenue Jurisdiction Act. l 

. Privy Council: Appeal No. 55° of 1935 from the High Court 
of Juducature at Bombay (Beaumont, C.J. and Rangnekar, 7.) dated 
the' r5th March, 1933, confirming a decree of the District Judge 
of Thana, dated the 4th June, 1927, whereby the plaintiff's (appel- 
"ant's) suit was dismissed with costs. 

The main questions in this appeal are: (1) Whether certain 
grants by the Chief of the Kolaba State in favour of Vinayak 
Purushram were grants of the soil in certain lands or grants of 
a share of the revenue from the lands. (2) What rights of 
Vinayak Purushram in the lands were recognised by the East 
India Company when the state lapsed to the British Government 
through its deligate, the Company. (3) Was the plaintiff's suit 
barred by limitation, 

. Vinayak Purushram was the Diwan of the Kolaba State 
(situate on the West Coast of India to the South of Bombay) 
from 1802 until 1840 when the last ruler died and the State lapsed 


179 
P.C. 


1956. 

—_ 
Sardar Vinayakrao 
Dhundiraj Biwalkar 


v. s 
The Secretary of 
State for India 

- in Council. 


380 


Sardar Vinayakrao 
Dhundiraj Kiwalkar 
UY 0€ 
The Secretary of 
State fof India 

in Council, 


` District Judge. 


` THE CALCUTTA LAW JOURNAL, [Von LXIV, 


to the British Government througH its delegate the East India 


' Company. His father had been Diwan from 1796 to 1802, The 


Goverument of Bombay, however, maintained that the plaintiff 
was only entitled to a portion of the recoveries of the lands in 
suit and denied the plaintiff's title as owner of the soil They 
denied his rights to possession as owner and contended that his 
possession was that of a manager only. They further denied his 
rights as owner of the forests within village limits, They had 
further prior to the plaintiff's memorial, taken steps to introduce 
a Survey Settlement in the villages and lands in suit, although 
there had been no agreement between the plaintiff and the 
Government for such introduction. 

On the goth June, 1923, the plaintiff, alter giving the prescribed 
notice, filed the present suit in the District Court at Thana, 
wherein he claimed, inger alia, full proprietary rights in the lands 
in suit, inclusive of the fereste, and an injunction against the 
introduction of the Survey Settlement, The defendant defended 
the suit on numerous grounds as a result of which twenty issues 
were raised covering the following main questions :—(1) Was 


"the suit barred by the Bombay Revenue Jurisdiction Act (Act X 


of 3876). (2) Was the suit barred by limitation. (3) Whether 
fhe grants made by the Chief of the Kolaba State to Vinayak 
Purushram were grants of the soil, (4) Whether, if so, such grants 
were recognised by the British Government through its delegate 
the East India Company on the lapse of the Kolaba State. 

The suit came on for hearing before the District Judge, Mr. 
Shannan, who on the 4th June, 1927, delivered judgment deciding 
all the above questions against the plaintiff and dismissing his 
Suit with costs, Amongst the subsidiary questions decided was the 
one in regard to whether the defendant had a right to introduce 
the Survey Settlement. The learned Judge held that in view 
ofthe fact that the plaintiff in bis memorial to the Government 
of India had stated that he would “be willing to have his 
Inam villages surveyed and settled according to the rules and 
regulations in that behalf” that the defendant was entitled to act 
on the memorial and that no formal application was necessary. 

The plaintiff appealed to the High Court from the decree of the 
The appeal came on for hearing before Beaumont, 
C. J. and Rangnekar J., who on the rsth March dismissed the 
same with costs, Rangnekar, J. delivered the main judgment, 
with which Beaumont, C. J. concurred. In the course of his 
judgment Rangnekar J. held that the plaintiff had failed to proye 
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a grant of the soil to Vinayak Purushram by the Chief of the fm 
Kolaba State and further, in view that the only claim of Vinayak 1956. 


Purushram which the British Government had recognised and c rdar Vinayakrao 
decided, to continue was a claim to a cash allowance of Dhundira] Biwalkar 
Rs. 10,002; that such a decision was an act of State; and that he Secretary of 
whatever prior rights or claims Vinayak Purashram had must be sai t nn 
deemed to have been extinguishel by such decision. In this — 
view of the case the learned Judge was of opinion that it was 

unnecessary to express any view on the question of limitation or 

‘on the other questions decided by the District Judge, though 

speaking for himself he considered that there was considerable 

force in the argument put forward for the defenlant that the suit 

was barred by limitation. In bis concurring judgment Beaumont, 

C. J. observed. “I would only add that whilst we agree with the 

conclusions of the learned trial Judge, we must not be taken to 


be agreeing with all the answers by him to the twenty issues which 
he has raised." 


4. M Dunne K. C. and. T. J. Strangman for the Appellant : 

The plaintiff is entitled to hold the lands on inam tenure, with . 
full proprietary rights in the soil He was given an assignment 
of the land itself and not only of the land revenue. The Kolaba 
State always had the rights ia the land being the owners of the 
land. The Sanais conveyed to the grantees the absolute right 
in the soil. The High Court should not have decided the question 
in the absence of the relevant documents, with regard to the claim 
`of the plaintiff, 

It is true that the Government made a search but they did 
not give the plaintiff notice. The plaintiff ought ta have had the 
opportunity of making a search. Such documents as the Govern- 
ment have produced bear the seal of the Inam Commission, and 
deal with the, villages in respect of which the guarantee was given. 
These documents contained grants guaranted by the British 
Government to the plaintiff's ancestor, and the villages that were 
exchanged were to be treated as being within the guarantee. The 
documents on record prove a grant of the soil and not only of 
the land revenue. The guarantee is in the treaty itself between 
the British Government and the State of Kolaba:  Aitkinson'a 
Treaty 1889 and edition p. 38e accompaniment E to the Treaty 
of 1822 between the Chief of the Kolaba State and the East 
India Company and Article 6. The grants were recognised by 
the British Government through its delegates the East India 
Company when the State of Kolaba lapsed to the British Govern- 
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ment to such delegates. None of the defences sought to apply if 
there was an Inam grant.’ Refers to Treaties and Engagements, 
"Vol 7 pp. 426,429 (sanads) and to. Ad XVAI iof 1871, and to 
Vajesinghi Joravarsingji v. Secretary of State for India in 
Council (1) ; Secrétary of State for India in Council v. Srinivasa 
Chaviar (2); Ramchandra v, Venkatrao (3). 


The suit is not barred by Section 4 of the Bombay Revenue 
Jurisdiction Act (Act X of 1876). 

L, DeGruyther, K. C. and W. Wallach for the Respondent : 
The original grant was the grant of a nemnook of Rs. 8,000, annu- 
ally out of the revenues of the villages and Rs. 2,000 annually pay- 
able out of the Public Treasury and was not a grant of the villages 
in dispute. Irrespective of the nature of the interest originally 
conferred the only claim now maintainable is on the interest 
conferred by the Last India Company and no interest in the soil 
was conferred by that Company. The Government never had the 
Sanads relied upon by the plaintiff. The Civil Court was barred 
"from entertaining the suit by the Bombay Revenue Jurisdiction Act, 
1876 Section 4(a). 
z C. A V 

Their Lordships judgment was delivered by 

Lord Roche : This suit was instituted by the plaintif in 
the.District Court at Thana against the Secretary of State for 
India in Council -for a declaration that he is the inamdar and 
owner of the soil and has full proprietary rights in the suit lands, 
and for possession and mesne profits. The District Judge dis- 
missed the suit as to merits and for want of jurisdiction. He 
algo thought that the suit was barred by limitation of time. The 
judgment of the Bombay High Court affirmed his decision as 
to merits and dismissed the appeal without deciding the questions- 
of jurisdiction or limitation. 


The plaintiff claims under grants made to his ancestor Vinayak 
in the earlier part of last century by Raghoji Angria, the Ruler 
of the Kolaba State, which had formed part of the territories 
extending from Bombay to Goa over which the notorious Kanoji 
Angria established his rule in 17r3.: For more than forty 
years. he and his descendants carried on a  piratical war 


"against sbipping in the Indian Ocean until they were finally 
suppressed by Lord Clive and Admiral Watson in 1756. ^ The 


(1) (1924) L. R. 51 l. A. 357, (3*0, 361, 367). 
** (a) (1920) L. R. 48 I. A. 56. 
- Xa) (1882) I. L. R. 6 Bom. 598 (601). 
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northern portion of these -territories forming the Kolaba State 
and adjoining the Bombay Presidency managed to survive as a 
feudatory of the Peishwa, and in 1802 Vinayak Purusram the 
plaintiff's ancestor succeeded his father as Dewan of the State 
and held that office, until the annexation in 1840. In 1816 in 
reward for his services he obtained two grants, one on the asth 
January of the inam village “of Kaproli for himself and on the 
following day another grant for himself and his associates. He 
may well have considered that it was better to have two separate 
grants, as if the second and larger grant were resumed at any 
time, the village of Kaproli might be left to him, He was doubt- 
less aware that these grants in whatever terms they were expressed, 
were liable to resumption; and in 1818 having in the meantime 
rendered signal services, not only to the Kolaba State, as recited 
inthe correspondence, but also to the East India Company by 
preventing his State from joining the Mabaratta confederacy in 
the war against the Company which ended in the annexation of 
the Peishwa’s territories in 1818, he obtained the further security 
of a guarantee from the Company of the continuance of the 
grants already mentioned, as, also, of a cash allowance of Rs, 2,000 
payable by the Treasury, and of payment of the State’s indebted- 
ness to him, 


This undertaking of the paramount power to prevent the 
exercise of the power of resumption was of value especially in 
the event which has happened of the large areas of waste land 
then existing in so many villages being brought under cultivation. 
In this case between 1844 and 1917 owing to the industry and 
good management of the grantees the area under cultivation has 
doubled and the income trebled as may be gathered from the fact 
that in 1917 the area is found to contain 16 villages instead of 
eight as in 1840, and according to the estimate of the District 
Judge the income has risen to Rs, 25,000, The Ruler, however, 
accepted the restriction and helped in bringing it about. The 
Company was willing to give these guarantees, no doubt on the 
advice of Mr. Mountstuart Elphinstone who had been Resident 
at the Peishwa' at the outbreak of hostilities and was in charge 
of thé annexed territories and knew all the circumstances, The 
matter having been arranged, the two letters of the 4th and 11th 
April, 1818, were exchanged between Raghoji Angria and Mr. 
Elphinstone. Angria’s letter asked that Vinayak and his associates 
were to be duly protected as to the allowances and inams granted 
to them and their heirs as shown in a memorandum of assignments 
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P.C. forwarded with the letter and as to the indebtedness to Vinayak 
1936, and requested the Company to satisfy Vinayak on these points. 

Sardar Vinayakrao Mr. Elpbinstone's reply, omitting the end of the letter referring 

Dhuadira] Biwalkar to the debts, was as follows :— 

The Secretary of “I have received your letter dated the 27th Jumadyoolavul (4th 

S Pr Inala April, 1818), noticing that Vinaik Purusram, the Deewanjee, having, 
— during the administration of the late Manajee Angria, been 
Lord Roche, extremely useful, and having preserved the State of Colaba by 
maintaining the alliance with the Honourable Company, when 
Bajee Row subsequently broke with the Honourable Company 
and commenced . hostilities, certain allowances and enams . had 
been granted to him, as well as to Bapoojee Bullal and others 
connected with him, by the Government of Colaba, a8 detailed 
ina separate memorandum, which were to be enjoyed by the 
respective parties and their heirs unmolested, even though the 
said Deewanjee, should no longer act in the administration, 
that his claims against the State should be satisfied accord- 
ing to what. might appear to be justly due, and that 
he should be protectected by it, whenever occasion might render 
such protection necessary, requesting, at the same time, that the 
Honourable Company’s Government satisfy him on these points. 
In consequence of this application, I have affixed my signature 
as guarantee to the memorandum of the enams and allowances 
granted to him and to his dependants, which was transmitted under 
your Mortub (Seal), amounting to Rupees 15,001.” 

Angria’s letter, the memerandum of assignments and Mr, 
Elphinstone's reply were afterwards made annexures A, B and D 
to Article 6th of the Treaty of 1822 regulating the relations of the 
State with the paramount power, 

The guarantee was recited in article 6 of the Treaty as “a 
guarantee to Vinayak and his associates of certain villages and lands 
of the value of Rs r5,00r as, per the annexed list (annexure C) . 
which the Company's Government had undertaken" to the said 
Vinayak “his heirs and successors, tcgetker with certain other per- 
tons therein named." y 

The interpretation of the grant guaranteed to Vinayak himself 
is one of the principal questions in the case, but before dealing 
with it their Lordships think it desirable to set out the circums- 
tances which resulted in the institution of this suit. As, will be 
seen, for more than seventy years after the annexation of the 
Kolaba State by the Company which took place in 1840 
the plaintifi's predecessors had been in enjoyment of the rents 
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and profits of guaranteed vilages and landsin the same way as 
other inamdars down to 1917. Inam tenure is one of the oldest 
and most widespread land tenuresin India. Inthe Fifth Report 
ofthe Committee of 1812° it is stated that from the very earliest 
times Indian Governments had been in the habit of granting 
lands with atotal or partial remission of land revenue described 
as enams to ths humble village servants in every village as well 
asto its revenue officers and to religious and charitable institu- 
tions. Before the beginning of last century lands held under 
these grants had come to be known in Bengal as lakiraj or revenue 
free lands, and in most parts of India as “inams” (then spelt 
“enams”), a Persian word meaning reward or favour. The events 
‘which happened as to the lands now in question at and after the 
date of the annexation in 1840 will be discussed later in this 
' judgment. It is sufficient to say now that although in 1880 when 
Vinayak’s son died the Bombay Government recognised his 
widow’s right to succeed to his estate, they intimated that they 
would not admit the right of succession of any son she might 
adopt. On her death in 1917 they resumed the lands held under 
the grant offering at the same time to make some provision for 
her adopted son, the plaintiff, as an act of grace. Thereafter on 
the 25th November, 1918, the plaintiff presented a memorial to 
the Government of India who dealt with the memorial in a letter 
to the Government of Bombay dated gth January, 1920. As 
stated in that letter, in view of the opinion of the Advocate- 
General of Bombay forwarded to them on the rath September, 
1919, "the Government of India did not see how the memorialist's 
claim to the restoration of the inam grant in full could be resisted, 
but before issuing orders would be glad to know whether His 
Excellency (the Goveraor of Bombay) in Council had anything 
to urge against this course.” On the gth April, 1920, the Bombay 
Government replied that they had nothing to urge against the 
issue of orders admitting the plaintiff's claim to succeed to the 
inam property held by his adoptive mother, which apparently 
meant no more than that they had nothing further to say—at 
least officially, The Government of India thereupon passed the 
following order :— 


"| am directed to refer to the correspondence resting with 
Mr. Knights letter No. A-54, dated the gth April 1920, and to 
say that after careful consideration of the facts represented by 
Meherban Vinayakrao Dhundiraj Biwalkar, Inamdar and First 
Class Sardar of the Deccan; in his memorial dated the 25th Novens 
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ber, 1918, and of the previous history of this case, the Governor- 
General in Council considers that the claim made by the memo- 
tialist to succeed to the whole of the Inam property held by the 
late. Umabai Saheb widow-of Dhundirzj fus Biwalkar, -as her 
adopted son should be admitted, ° 

'"2, lam to request that necessary action may be taken by: 
the Government of Bombay.to give effect to this decision in such 
manner a8 they may think fit and that the memorialist may be 
informed.” à . 

Their. Lordships are clesrly of opinion that in passing this 
order the Government of India proceeded cn the basis that the 
plaintiffs predecessors had held their lands as inam lands, that 
is to say as lands in respect of which the Government had 
alienated. to the grantee its land revenue in whole or in part as 
well as the lands themselves so far as they were the property of 
the Government. i 


The Bombay Government, who:e refusal to recognise the 
plaintiff's right of succession bad been overruled, took no official 
action on the order of the Goverriment of India for two-years: 
beyond notifying the plaintiff’ cf the decision and then 
fell’ back upon tbe position that .the plaintif’s predecessors 
had. never bad any inam property which could be restored, 
ps they had never been entitled to more than a fixed money 
payment out of the land rvenues of the lands specified in his 
grant, and in any case that this was ‘the only right recognised by 
the Company from the time of the annexation. They accordingly 
proposed to put him in possession of the lands, not as inamdar 
a title which they dropped; but as a sort of managing member of 
an estate in which he was a co-sharer with the Government, being 
entitled to retain Rs, 8,328 out of the collections, which with 
his money allowdnces made up the fixed sum of Rs, 10,002, 
leaving him accountable to the Government for the balance, 


. Their decision was communicated to the plaintiff in the following 


letter of the zoth June, 1922 i— 


"With reference to your memorials dated 3rd March, 1921, 
24th August, 1921, and 2nd November, 39ar, addressed to 
Government, I am directed by the Governor in Council to inform 
you that all that you are entitled to is (1) a cash allowance of 
Rs. 1,674and (2) a revenue amouhting to Rs. 8,328 from lands 
coming to you on Bai Umabai’s death ; that the cash allowance 
will be continued to you; that out of the land revenue of the 
16 villages and Khars and 4 Wadis fixed for collection annually 


. 
s. 
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according to the Survey Settlements from time to tine in force 
and the provisions of the Land Revenue Code, you will be 
allowed to retain Rs. 8,328 and that you shonld refund the 
“balance annually to Government and that your position. will be 
shat of asharer in the revenue of the villages and all increases 
~ whether in agricultural or non-agricultural assessment will go 
to Government. à 

"2. As regards the management of the villages, you will be 
allowed to retain the management and to appoint your own village 
accountants on condition that you maintain all the necessary village 
forms. The work of the village accountants whose cost will be 
“borne by Government will be subject to the supervision of the 
Revenue Officers,” 

The plaintiff was not satisfied with the offer of the Bombay 
Government and submitted a further memorial to the Govern- 
ment of India on the 23rd November, 1922; and thén without 
waiting for the reply to his memorial on the acth June, 1925, filed 
the present suit for a declaration of title to hold the suit lands as 
inamdar with full proprietary rights. 

As he had applied to the Civil Courts for ‘an adjudication 
on his claims, the Government of India not unnaturally was 
unwilling to interfere, and on the sth December, 1923, the 
plaintiff was informed that, "as he had filed a 'suit in the District 
Court, the Government of India would not take any action ih 
regard to his:prayer for proprietary rights in the villages in 
question." 

Unfortunately, owing largely to the way the cases for both 
paries were presented in the pleadings and atthe hearidgs, the 
plaintiffs suit has “been dismissed on the merits without any 
adequate consideration of his claim to the suit lands as inanis 
which was the basison which the Government of India directed 
that he should be restored to the whóle indm property held by 
his mother, 

As regards the period after the annexation the evidence of 
recognition of the status of the plaintiffs predecessors as inamdars 
is not dealt with in either of the judgments, ánd their conclusion 
asto the nature of the original grant is ‘in their Lordships’ opinion 
‘based on questionable inferendes from the terms of an old grant 
of an Indian State which can hardly be regarded as complete, 
seeiog that the sanads ordered to be issued to give effect to 
it are not forthcoming. 

But in endeayouring to^meet the plaintiffs claim that he was 
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entitled to hold the lands on inam tenure, with full proprietary 
rights in the soil, those responsible for the written statement after 
pleading that the Civil Court had no jurisidiction to entertain 
the suit, though they did not deny in terms that after the annexa- 
tion the plaintiff was an inamdar and entitled as such to the 
possession and full enjoyment of the suit property ; yet in effect 
they raised the point by their plea that the Company had 
"never recognised the plaintiff's predecessors as having any right 
to the soil of the sail villages or lands or to any forests or waste 
lands in the said villages.”- The defence, moreover, felt bound 
to put forward some explanation of the fact that the plaintiffs 
predecessors had been in unquestioned possession and full enjoy- 
ment as inamdars for seventy years after the annexation. That 
explanation, such as it is, is to be found in paragraph 7 of the 
written statement which is as follows: “If the Government 
allowed the plaintiffs ancestors to retain any of the said lands 
or villages in their possessions, it was done as anact of grace, 
and more for the convenience of the Company's administration 
than as a recognition of any rights of the plaintiff's ancestors." 
This is an amssing plea, and. is really tantamount to a reflection 
on previous Governments and Revenue Officers, as it suggests 
that they allowed the plaintiffs predecessors to remain in full. 
possession and enjoyment of all the suit property for so longa 
period without making any demand as an act of grace, while 
the income of the estate, as already shown, was steadily 
rising. 

Their Lordships will begin by dealing with the original grants 
in 1816 which were recited and incorporated in the memorandum 
of 18:8. The first grant of the village of Kaproli on the 25th 
January, 1816, is one of the exhibits and is admittedly an ordinary 


inam grant. The other villages are included in the grant of 


the 26th January, 1816. After reciting Vinayak’s services it goes 
on to say “Considering that what has been given to you should 
go on from generation to generation a nemnook is granted you 


-in inam, The details are as follows. Cash amount Rs, 7,002. 


Nemnook to you”. Then after setting out the other nemnooks 
to his associates the deed states as regards Vinayak that “or 
the actual payment of the nemnook the following villages in Taluka 
Manikend are allotted.” The worda “cash amount" which 
immediately followed the statement that the grant was in inam 
cannot refer to a fixed money payment, because what was “allotted 
in. payment” of the nemnook were villages of-which the total 
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land revenue, of which parütulars are set out, was Rs. 7,542 out of : iius 
which Rs. 5;o0 was payable: by Vinayak to Pandarang Singh and 1936. 


his dependants’ for the nemnooks to them already specified, leaving Sardar Vinayakrao 

a balance of Rs. 7,002 which bad been entered at the beginning Dbundiraj Biwalkar 
of the deed as “Cash amount, Re. 7,002 nemnook to you.” Ina The Secretary of 

good year he might realise more; ina bad year, where the mon- State for India 


fi i . . in Council, 
soon failed, little or nothing. It was as if a landowner were to settle mm 
on a member of his family land with a rent roll of £ 1,000 a year. Lord Roche. 


The word #emnook on which so much is made to turn in the judg- 
ments of the Courts below, means provision, and is large enough 
to cover provision inlind as wellas in money; and as, already 
stated, villages and lands were expressly alloted in payment of 
Vinayak's nemnook. The Angria Government was no doubt 
in the habit of granting money payments under that name 
payable not by the Treasury but out of the land revenue 
of a particular village under orders to the appropriate land revenue 
officer, and some of the nemnovks granted to dependants in the 
assignment of 1818 appear to be of that character. Later grants 
of villages to Vinayak included in the recor] also contain reser- 
vations in respect of such nemnooks as had been already granted 
to others, Such nemnooks gave no right to possession nor wera 
they grants of the land, and were very different from the allotment 
of whole villages in payment of a nemnook. 


Even assuming, as stated in Wilson's Glossary under "Inam," 
that inams were sometimes "qualified by the exaction of all pro- 
ceeds exceeding the intended value of the original assignment," 
such an exceptional limitation of the ordinary rights of an inamdar 
should in their Lordships! opinion be very clearly proved, and is 
negatived in this case by the failure to enforce such a reservation 
for more than a hundred years. "There is no such reservation in 
the Kaproli sanad, and it is even less likely to have been found 
in the missing sanads of the villages included in the second grant. 
Noristhere any such reservation in the fresh sanads which, as 
will be seen, were granted for the suit villages in 1827. Exhibit 
178 a document bearing date in i8a2r which is relied on in the 
judgment of the High Court, merely provides that the government 
was to go on bearing tbe cost of the collections from the specified 
villages, a concession which Vinayak was not entitled to but was 
in a position to obtain, and in their Lordsbips’ opinion has no 
bearing on the present question. Between 1822 and 1827 some of 
the lands included in the grant were transferred to the Bombay Pre- 
sidency in exchange for others, amd in place of lands so transferred 
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Vinayak received additional grants in the Kolaba State, which 
according to Mr. Davies’s report much exceeded in value the lands 
which he surrendered. He was obviously not the man to leave un- 
done anything that could strengthen his position and on the ryth 
January, 1827, he obtained a further guarantee in respect of the 
lands received by him in exchange from thé Governor of Bombay 
in Council signed by Mr. Elphinstone as Governor, and also tresh 
grants from the Angria Ruler as regards the guaranteed villages. 
The-order of the Bombay Government sət out particulars of the 
landsand villages held under the grant after the exchanges and 
guaranteed them:as follows "In accordance with the above memo- 
randum year after year and from generation to generation the vil- 
lages, lands, etc., will be continued to you." An additional gua- 
rantee was then added to article 6th of the Treaty which purports 
to give effect to the above guarantee, and was made annexure F 
tothe Treaty. Endorsed on the original of annexure F there is 
yet another guarantee in 1835 by the Bombay Governor -in Council, 
signed by the Governor Lord Clare. After reciting that in 183i 


'the village of Punade bearing an annual revenue of Rs, 628,10,6 


had ‘been assigned by Angria Sarkhel to Vinayak as inam 
saranjam in exchange for the village of Asud which had been trans. 
ferred to Bombay, and that Angria Sarkhel had asked fora similar ` 
guarantee to be given to: the Diwanji, it went on: “accordingly a 
guarantee for the village of Manja Punade is hereby given by the 
Company Government.” 7 

Another set of documents obtained in 1827 from the Angria 
Ruler includes documents—plaintifi’s exhibits 134 to 136 being 


-grants of all the villages specified including the guaranteed villages 


in inam saranjam to Vinayak as revenue-free villages, and uses words 
"waters, trees, grass, woods, stones, mines and buried treasure" 
showing an intention to confer full proprietary rights. Exhibit 136 is 
a further docunient dealing with the guaranteed . grant and entitling 


‘the grantee to resume for his own benefit the grants to ‘his asso- 


ciates. Pursuant to these exhibits fresh sanads were issued as 
regards each of the guaranteed villages containing words purporting 
to pass full proprietary rights in the soil. 


To come tothe annexation in 1840 and the settlement which 
followed, their Lordships are also unable to agree with the findings 
of the lower Courts as to what then happened. Itisin their opi- 
nion clear that the Government never purported to repudiate or 
"depart in any way from the guarantees. On the contrary Mr. Da- 
vies distinctly states that they were recognised, The first docu: 
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ment after the-annexation included in the :record is a letter from 
the Court of Directors dated the gth September,. 1343, in which 
they stated that the report of Mr. Davies the Political Officer on 
the claims of the late Dewan, “is an extraordinary picture of frau- 
dulent mismanagement and showed that for many years he had 
appropriated to himself nearly half the revenues of the State.” In 
other words what was contended was that. the Dewan had got or 


taken more than had been granted and guaranteed. Ina further, 
report of the oth December, 1843, Mr. Davies correctly stated the. 


effect of the assignment of 1818 as follows, “To Vinayak Purusam 
himself inams were assigned valued at Rs. ro,002 per annum, 


of which Rs, 2,coo in cash was made payable forto Trea-, 


sury and the remainder Rs. 8.002 was given in villages.” On 
a careful consideration of his lengthy report their Lordships 
do not find that he questioned the right of the Dewan to the 
full” enjoyment of the inam -villages; What- he said in para- 
graph 18 was that by unfair exchanges the Dewan had "enhanced 
the value of the inams from Rs. 15,001 to-Rs. 26,709-12-6" He 
therefore in paragraph 22 recorded bis opinion that “the Govern- 
ment was not bound to continue to the Dewan the surplus inams 
which are over and above the original grant of the Kolaba 
Government and are without the guarantee of the Treaty." There 
is nothing in bis report to support the defendant's case that the 
Dewan never bad in any ordinary sense any inams at all. On 
the end August, 1844, the Bombay Government passed an order 
in the Political Department on; Mr. Davies's report in the following 
terms :— i ! 

"4. As by the Memorandum alluded to in the 6th Article of 
the Treaty entered into by the British Government with Raghojee 


Angria of Colaba in July, 1822, the late Dewan is only entitled. 


to a Nemnook of Rupees 10,002-0-0 per annum, the Hon'ble 
Governor in Council directs me to request that you will inform 
Vinaik Purushram that to this extent only can Government 
recognise his claims, and that you have been ordered to attach 
whatever may be in his possession in excess of the above amount— 
a measure which you are authorised to carry.into effect on the 
receipt of this letter.” 

Here the Government apparently accepted Mr, Davies’s report 
that it was only fair that the surplus inams wlioh the Dewan 
bad secured by unfair exchanges over and above the original grant 


should be resumed, and Vinayak was eventually handed back, 


after attachment the eight villages mentioned in the plaint 


which are all included in the guarantees of 1827 and 1835 already. 
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mentioned with other lands making up a total nemnook or provi- 
1956. sion of Rs. 10,002, but there is no evidence of any intention that 
Sardar Vinayakrao the villages and lands handed back were not handed back as 
Dhundiraj Biwalkar ordinary inams but as villages and lands out of the revenues of 
. v. ; x 
The Secretary of Which the Dewan was only entitled to a fixed sum of Rs, 10,002, 
pc mun There is nothing to show that in those days the annual rents and 
— profits of the land and villages were much in excess of the assess- 
Lord Roche, ments, and no question appears to have arisen about them, Far 
fom there being any intention to alter the tenure of the villages 
the title deeds of 1827 which had been produced by the Dewan 
were handed back, and for more than seventy years he and his 
successors were recognised as holling inams and as entitled to 
al the rents and profits of the lands, All that the Government 
did in 1844 was to resume certain other inams not now in suit, 
an act of state at the time of the annexation wbich cannot be 
questioned. In 185: when Vinayak's son claimed that some of 
the property restored was not jiclding enough, he was told by 
letter of the Bombay Government dated rcth September, 185r, 
* you must either retain your present lands as a whole or exchange 
the whole of them for a money payment.” The letter was defirite 
and final enough: and was acted upon as such. As regards the 
full enjoyment of the rents and profits their Lordships find no 
evidence that it was ever questioned. The objection that the 
plaintiff't moter ss inamdar had no right to the forest produce 
was not pressed, and was certainly not based on the interpretation 
of the grant contended for by the defendant, which, so far as 
appears from the evidence on record was formulated for the first 
time after the death of the plaintiff's mother in 1917. In conclu- 
sion if it had been necessary their Lordships would have been 
prepared to say that long enjoyment of this inam tenure without 
question for seventy years raised a presumption that it had a lawful 
origin ; and that presumption has not been rebutted. 

For these reasons their Lordships have felt bound to dissent 
from the decision of the Courts below that the plaintiff is not 
entitled to restoration in full of the inam property held by his 
mother as inamdar, That was the opinion of the Advocate General 
of Bombay on which the Government of India acted, in ordering 
the restoration of the whole inam property hell by his mother 
and in their Lordships’ opinion the advice then given was correct. 

As regards the question of jurisdiction their Lordships con. 
ceive that in deciding as to the merits of the case they have in 
effect decided this question also. Ifthe view of the Courts below 
as to the merits had ptevailed there would have been substance 
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in the point as to jurisdittion. But their Lordships have held 
that at any rate after the annexation in 1840 and alter the subse- 
quent discussion terminating in the restriction of the area of land 
claimed by the appellants predecessor but in the confirmation 
of bis claim to the lands now in suit the title of the plaintiff's 
family to the latter lands bas been of a permanent nature and 
neither precarious nor limited in character. It follows therefore 
in their Lordships’ opinion that the tenure of those lands is not 
a tenure of the kind specified in Section 4 of the Bombay Revenue 
Jurisdiction Act. To all of such tenures there is attached an 
element of grace and of precariousness which on the facts is absent 
from the tenure of these lands. The decision of the District 
Judge was based on the view he took of the particular facts of 
the case namely that there was no grant of the lands at all. 
Similarly their Lordships are not deciding any general question 
but are deciding in a contrary sense to the "District Judge on the 
facts as they have found them to exist and to have existed for a 
very long period of time, The High Court expressed no opinion 
at all in the matter of jurisdiction, as was natural if the point was 
not one independent of the particular facts but falling to be 
resolvent as the merits were resolved. ‘Their Lordships only add 
one observation as to the words of the Act "lands held under 
treaty," The treaties material to this case were between the 
Ruler and the Company and were " res infer alios acta.” They 
strengthened the plaintiff's predecessor in certain rights but were 
not their source and for nearly one hundred years their force has 
been spent and they have had nothing to do with this matter. In 
this respect their Lordships are in agreement with the written state- 
ment on behalf of the defendant which in paragraphs 4 and 5 
adopts this view of the effect of the treaty and of the annexation. 
For these reasons in their Lordships’ opinion the plea as to juris: 
diction fails and as the plea of limitation also fails on the facts 
and dates the appeal should be allowed. The judgment should 
be fora declaration only as their Lordships were assured that 
the authorities would act in accordance therewith without any 
order for an injunction or other relief. The declaration will be 
as claimed in the plaint ending with the words “within their 
limits.” The right to possession and to mesne profits follows. The 
plaintiff should have the costs here and below. Their Lordships 
will humbly advise His Majesty accordingly. 
Hy. S. L. Polak & Co.: Solicitors for the Appellant. 
Solicitor, India Office: Solicitor for the Respondent. 

8, P. K. Appeal allowed, 
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Present: Lord Atkin, Lord Thankerion, Sir Shadi Lai, 
Sir George Rankin and Sir George Rich. 


THE COMMISSIONER OF INCOME TAX, BOMBAY 
PRESIDENCY AND ADEN, AND OTHERS 


v. 
THE BOMBAY TRUST CORPORATION, LIMITED. 


[ On APPEAL FROM THE HIGH COURT OF JUDICATURE aT 
Bomeary, | 


Income Tax—Assessment on company registered outside British India as 
agent under sections 42 (1) & 43 upon footing of profits and gains accruing 
or arising through business connections with company registered in British 
India.—Evidence to justify the assessment-—Order by Commissioner 
directing Income Tax Officer to make fresh assessment after making further 
enguiry—Assessees invited to make application under section 27 of the 
Act to set aside assessment—Refusal of Income Tax Oficer to deal with 
suck application until disposal of appeal to Privy Council. 


On agth March 1930 the Hong Kong Trust Corporation, a Company regis- 
tered-outside British India was assessed to income-tax, in the name of the Bombay 
Trust Corporation as its agent, in respect of the year of assessment 1928-29, 
upon the footing that in 1927 profits and gains accrued or arose to the Hong 
Kong Company through its business connections with the Bombay company. 
On appeal, the Assistant Commissioner confirmed the assessment, but the 
Commissioner remanded the appeal for a fresh decision by the Assistant 
Commissioner after taking certain further evidence. The main evidence consisted 
of entries in the books of the Bombay Company, and of correspondence between 
the two companies. These books show that until 1926 the Bombay company 
was borrowing money in large sums from the Hong Kong Company at interest 
upon fixed deposit for one year certain; different sums are shown as being 
lent for one year upon different dates, and interest thereon is shown as remitted 
to the Hong Kong Company by debits to the account of the Bombay company 
in the books of E. D, Sassoon and Co, Ltd., at Shanghai, who were bankers 
to both companies. 


On gth October 1931 the Assistant Commissioner assessed the Bombay 
Company as agent of the Hong Kong Company upon a sum of Rs. 20,50,c00 
which involved a liability to tax of Rs. 3,17,187-8-0. The Commissioner baving 
refused to make a reference to the High Court, the High Court by its order of 6th 
October 1932 required the Commissioner to refer the following question of law 1— 


"Whether there was any evidence to justify the finding of the Assistant 
Commissioner that for the year of assessment, profits and gains accrued or 
arose tothe Hong Kong Trust Corporation through its business connections 
with the Bombay Trust Corporation.” 


In the meantime on 6th April 1932. the Bombay Company had paid the tax 
assessed under protest. - The Commissioners stated his opinion that the 
* 
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question should be answered in the’ affirmative. The High Court on 29th August 
1933 gave judgment answering the question in the negative, and directing the 
costs of the reference to b» paid to the Bombay company. On 16th January 
1954 the Commissioner directed the Assistant Commissioner to take back the 
appealon his file, to set aside the assessment, and to direct the Income Tax 
Officer to make a fresh assessment after making such further enquiry as he 
might think fit, and directed that the tax paid should be refunded with interest 
provided that E. D. Sassoon & Co. undertook to be responsible for paying 
back the amount in case ‘an assessment was levied again or the matter was 
taken on appeal to the Privy Council. On 30th January 1934 the Income Tax 
Officer required the Bombay company to produce the books of account of the 
Hong Kong Company for the year ended 31st December 1927. The Assessees 
wrote to the Commissioner claiming that this procedure was unwarranted. On 
20th February 1934 the Income Tax Officer purported to make an assessment 
under section 23 (4) of the Act because of the failure of the Bombay company 
tc produce the books of the Hong Kong Company. He, however, invited the 
&ssessees to make an application under section 27 to set aside this assessment. 
At the same time he purported to act under section 49 (A) of the Act and to 
set off the amount due upon this fresh assessment against the refund due to 
the asseasees under the order of 16th January, 1934. The application under 
section 27 having been made the assessees were informed on sth July, 1934 
tbat proceedings in respect of the appeal were postponed until the hearing 
of the appeal by the Commissioner to the Privy Council against the decision 
of the High Court on the reference. On the application of the Bombay 
company under section 45 of the Specific Relief Act, 1877, the High Court 
made an order whereby the Commissioner was directed to set aside the 
original assessment and to repay to the petitioners the sum of Rs. 3,17,187-8-o 
with interest and costs. From this order the Commissioner appealed to the 
Privy Council (P. C. Appeal No. 65 of 1935) and also from the decision of 
the High Court on the reference (P. C. Appeal No. 1 of 1956). 


Held, thatas to the question whether there was any evidence upon which 
the income-tax authorities could in law find that in 1927 the Hong Kong 
Trust Corporation was receiving from the Bombay Trust Corporation any 
sums as interest on money lent, 


(1) the case stated discloses no evidence to show the falsity of any of the 
entries in the books or the unreality of the correspondence of October and 
November 1926, supported as these are by the declarations for which the 
Assistant Commissioner had asked ; 

(2) the income-tax authorities in arriving at the contrary opinion have 
insufficiently considered that the question at issue has to be decided according 
to the legal rights resulting to the parties from what they in fact, did and 
agreed to ; and ; 

(3) theassessment of 20th March 1950 was bad. 

Held, further, that, as to the Commissioner’s order of 18th January 1934 
(1) the Commissioner was *'within his rights" in so far ashe directed the 
Assistant Commissioner to direct the Income Tax Officer to make further 
enquiry, but his order, in other respects, was objectionable; and . 
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(2) as the whole question at issue was whether'or not the Hong Kong Company 
or the Bombay company as ils agent, were liable to be assessed at all, it 
was an inappropriate form of order to direct the Income Tax Officer to make 
a fresh assessment after making such further euquiry as he thought fit. 

Held, also (1) that, as to the order of the Income Tax Officer of goth 

February 1924, the action of the Income Tax Officer in refusing to deal with the 
application under section 27 until the disposal of the appeal to the Privy Council 
was open to criticism. 
(2) That, as regards the technical points raised by the action under the 
Specific Relief Act, 1877, the order under section 49 (A) based upon the 
fresh assessment of 20th February 1934 should have been got rid of, not by 
applying to the Court direct under the Specific Relief Act, but by proceedings 
taken under Section 27 of the Income Tax Act, 1922, 

These are consolidated Privy Council Appeals Nos, 85 of 1935 
and 1 of 1936 from two judgments of the High Court of Judicature 
at Bombay (Beaumont, C. Jọ, andangneker, J), the one passed 
on 29th August, 1933 under Section 66 of the Income Tax Act 
(XI of 1922), and the other passed on roth September, 1934 
upon an appli cation made by the respondent ccmpany in certain 
proceedings headed “In the matter of the Specific Relief Act, 
1855." 

The facts are set out fully in the judgment of their Lordships. 


A. M. Dunne, K. C. and T. J. Steangman for the Appellants : 
The decision of the income-tax authorities that the loans had not 
been repaid, and that the Hong Kong Company continued to 
be the creditors of the Bombay company was final. The burden 
of proving that the loans had been repaid and that the Sassoon 
Company had become the creditors of the Bombay company in 
place of the Hong Kong Company. The High Court were in 
error in calling for any reference at all and were further in error 
in calling fora reference upon a question framed in such manner 
as to cast the burden aforesaid upon the income-tax authorities, 
The High Court in their judgment erroneously cast the burden 
aforesaid upon the income-tax authorities, Even on the assump- 
tion that the question, the subject of the reference, was properly 
framed the judgment of the High Court was erroneous, there being 
evidence on which the finding of the income-tax authorities 
might rest, 

The Commissioner under Section 66 (5) of theIncome-tax Act 
had already set aside the assessment which was in force at the time 
of the hearing of the reference. The sum of Rs,3,17,187-8-0 was 
the subject of a subsequent assessment. The refund of that sum 
was not under any law for the time being in force incumbent on 


Vor, LXIV.] PRIVY COUNCIL. 


the Commissioner. The Bombay company had other specific 
and adequate remedy under the Income-tax Act to question the 
assessment under which the sum was payable. The order made 
was made upon a servant of the Crown merely to enforce satisfac- 
tion ofa claim on the Crown and was expressly excluded by the 
Income-tax Act. It was an order made in original jurisdiction 
contrary to Section 106 (2) of the Government of India Act, 5 and 6 
George s, Ch. 6r. Neither under Section 144 of the Code of 
Civil Procedure nor under the inherent powers of the Court’ was 
the order justified. Refers to Jambudas Devidas Chawre v. Com- 
missioner of Income Tax, Central Provinces (1); Queen v. Special 
Commissioner of Income Tax (2); 2. M. Chettiar Firm v. Com- 
missioner of Income Tax, Burma (3) and Alcock, Ashdown and Co., 
Ltd, v. Chief Revenue Authority, Bombay (4). 


[ Their Lordships did not want to hear the Respondent on the 
first point but called on the Respondent on the second point. ] 


R, W. Needham and Reginald Hilis for the Respondents: 
There was in the year 31927 (being the material “previous 
year” for the purpose of the said assessments) no business connec- 
tion within the meaning of Section 43 of the Indian Income Tax 
Act, 1922, between the respondent Corporation and the Hong 
Kong Corporation, nor was there any evidence of such a connec- 
tion and the respondent Corporation was not liable to be assessed 
thereunder as statutory agent for a nor-resident person, namely, 
the Hong Kong Corporation, The respondent Corporation was 
not during the year 1927 a borrower of money from the Hong 
Kong Corporation and did not during that year pay any interest 
to the Hong Kong Corporation and there was no evidence of any 
such borrowing or payment and allthe evidence was to the con- 
trary. All the: evidence being one way, the Assistant Commis- 
sioner of Income Tax acted without any evidence and in the 
teeth of the evidence in holding that the loans from the Hong 
Kong Corporation had not been repaid prior to 1927 and in 
affirming the assessment made upon the resporident Corporation 
for the year 1928-29 which was based upon’ the assumption 
that the said loans had not been repaid. The respondent 
Corporation was entitled to alter its loan arrangements in any 
year, and the fact that the Assistant Commissioner of Income 


(1) Shrinivasan’s I. T. C, Vol. 3, p. 459. 

(2) (1894) 3 Tax. Cases 289 (290, 291). 

(3) Shrlnivasan's I. T. C. Vol. 4, at pp. 119, 120, 
(4) (1923) L. R, zo I. A. 227 (232) ; ag C. L. J. 302. 
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Tax took the view that any such alteration may have been due 
to the consideration that the original loan arrangement with the 
Hong Kong Corporation had in previous years rendered it liable 
to be assessed as statutory agent the latter Corporation under 
Section 43 of the Income Tax'Act 1922, in respect of the interest 
upon the loans is wholly irrelevant to affect any question cf liability 
arising in this case. 

The Commissioner of Income Tax failed duly to comply with 

the judgment and order of the High Court dated the 29th August, 
1933, as required by Section 66(5) of the Income Tax Act, 1922. 
The Commissioner of Income Tax ought not to have referred 
the matter to the Assistant Commissioner for any further review by 
him, and the Assistant Commissioner ought not to have directed 
the Income Tax Officer to proceed with a view to making a further 
assessment upon the respondent Corporation. The action of the 
Income Tax Officer in making the further assessment upon the 
respondent Corporation upon the materials which in the judg- 
ment of the High Court had been decided to be insufficient to 
justify an assessment was contrary to that judgment and to 
Section 66(5) of the Income Tax Act, 1922, and was arbitrary 
perverse and without jurisdiction. The action of the Income 
Tax Officer in giving notice requiring the respondent Corporation 
to produce the books of the Hong Kong Corporation when he 
well knew that such books could not be produced in compliance 
with the notice and in making tbe further assessment under 
Section 23(4) of the Act upon the basis of there having been a 
default in complying with the notice, was arbitrary and perverse 
and without jurisdiction. 
. The Commissioner of Income Tax had been rightly ordered 
by the High Court under the Specific Relief Act, 1877, to comply 
with the previous judgment of the High Court, and as a means 
thereto to repay the tax paid by tbe respondent Corporation 
under the assessment thereby declared valid. à 

Reginald Hills followed for the Respondent and referred to 
Commissioners of Income Tax. v. Pemsel (1). 


Their Lordships’ judgment was delivered by 


Sir George Rankin :—In this case two appeals from the 
High Court at Bomhay have been consolidated. Both appeals 
are brought by income-tax authorities and both arise out of pro- 
ceedings to assess a company registered outside British India called 


(G) [1891] A.C. 531 (568). 
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the Hong Kong Trust Corporation, Limited (herein referred to P.C. 

as the Hong Kong company) to income-tex in respect of the 1956. 

year of assessment 1928-9. The income-tax authorities have mpe Commissioner of 
claimed to be entitled to assess the Hong Kong company in the IncomeTax, 


: NER : Presi 
name of the Bombay Trust Corporation, Limited (herein called Bombey. fred 
the Bombay company) as its agent t isi f i v. 

y mp y) i agen under the provisions o section The Bombay Trost 
42 (r)and section 43 of the Indian Income-tax Act, 1922, that is, Corporation Ltd, 


upon the footing that in the year 1927 profitsand gains accrued Sir George Rankin 
or arose to the Hong Kong company through its business connec- -- 


tion with the Bombay company. The Income-tax Officer having 
on 2gth March, 1930, made an assessment upon this footing the 
“matter came on appeal from bim before the Assistant Commis- 
sioner. The Assistant Commissioner, on the rath July, r930, 
confirmed the assessment. The Bombay company having requested 
the Commissioner to make a reference to the High Court under 
section 66 of the Act, the Commissioner, on 2nd March, 1931, 
exercised bis powers of review under section 33, and remanded 
the appeal fora fresh decision by the Assistant Commissioner after 
taking certain further evidence, In the end the Assistant 
Commissioner on the oth October, 1931, assessed the Bombay 
company as agent of the Hong Kong company upon asum of 
Rs, 20,50,000 which involved a liability to tax, including super- 
tax, of Rs. 3,17,187-8-0. On the 8th. December, 1931, the Bombay 
company again applied to the Commissioner for a reference of 
certain questions of law to the High Court. This the Commis- 
sioner refused to do, but upon application made to the High 
Court for an order under section 66 sub-section 3 the High Court 
by order dated 6th October, 1932, required the Commissioner to 
refer the following question of law 2— 

“Whether there was any evidence to justify the finding of the 
Assistant Commissioner that for the year of assessment, profits 
and gains accrued or arose to the HongKong Trust Corpora- 
tion through its business connection with the Bombay Trust 
Corporation.” 

The Bombay company had in the meantime, on the 6th April, 
1932, paid under protest Rs 3,17,187-8-o the amount of the tax 
assessed. The Commissioner having stated a case for the opinion 
of the High Court upon the question propounded, and having 
further stated his opinion that the question should be answered 
in the affirmative, the High Court on the goth August, 1933, 
gave judgment answering the question in the negative, and 
directing the costs of the reference to be paid to the Bombay 
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se. company. It is from this decision that appeal No. r of 1936 
1936. - has been brought, and their Lordships willfirst deal with this 
The Commissioner of appeal, 
Income Tax, - ; ; ; ! f 
Bombay Pre noy The main evidence upon the question whether in the year 
and ^ 1927 sums of money were paid by the Bombay company to the 


’ 


The Boubay Trust Hong Kong company by way of interest upon money lent consists 
Corporation Ltd. of entries in the books of the Bombay company. Exhibited to 
Sir George R Rankin. the case stated by the Commissioner are extracts from the ledger 
Y of the Bombay company taken from the accounts of the Hong 
Kong Trust Corporation, Limited, "Fixed Deposit account" and 
“Call Loan account” and of E., D. Sassoon and Company, Limited,. 
"Shanghai Loan Account" and "Shanghai Current Account." 
These books show clearly enough that until November of the 
year 1926 the Bombay Company was borrcwing money in large 
sums from the Hong Kong company at s} per cent. interest 
upon fixed deposit, that is, in every case or almost every case, 
upon deposit for one year certain, In 1924, 1925 ard for 
almost the whole of 1926 different sums are shown as being 
lent for one year upon different dates, and interest thereon 
is shown as remitted to the Hong Kong company by debits ? 
to the account of the Bombay company in the books of E, D, 
Sassoon and Company, Limited, at Shanebel, who were bankers 
to both parties, 


It is not open to dispute that in October, 1926, the income- 
tax authorilies served a notice upon the Bombay company to 
show cause why it should not be treated as an agent of the 
Hong Kong company under section 43. From documents which 
are in evidence it is further clear that on the 27th October, 1926, 
the Bombay company telegraphed to the Hong Kong company 
to enquire whether they were agreeable to all their deposits 
with the Bombay company being on call as from the dates of the 
deposits, On the 28th October a reply was received from the 
Hong Kong company agreeing to this proposal. On the 13th 
November the Hong .Kong company telegraphed requiring 
repayment of their deposits amounting to Rs. 11,04,85,918 through 
Messrs, E. D. Sassoon and Company, Limited, of Shanghai. 
On the 16th and 17th November the Income-tax Officer came 
toa finding that the Bombay company should be held to be 
agent of the Hong Kong company and called for a return upon 
that footing On the 19th November the Bombay company 
wrote to Messrs. E. D. Sassoon and Company, Limited, of 
Bombay asking them to remit to Messrs, E. D, Sassoon and 


` 
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Company, Limited, Shanghai (whom their Lordships will refer . POOR 

to as the Shanghai branch), the sum of Rs 11,42,29,931-10-9. 1936. 

They also wrote to the Shanghai branch advising that they had he Commissioner of 

remitted this amount through Messrs. E. D. Sassoon and Income Tax, 
E ; Bombay Presidency 

Company, Limited, Bombay, the amount being made up as and Aden 

follows :— ' 


v. 
The Bombay Trust 
Rs as, p Corporation Ltd. 
Amount of Call Loans repaid by you on our Sir George Rankin. 
behalf es I 0104,95,918 o ro 
Interest on above ending 16th November, 


1926 wes wee ate 37,44,013 9 II 


11,42,29,931 IO 9 


On the same day also the Bombay company wrote to the 
Hong Kong company saying that they had advised Messrs. E. D. 
Sassoon and Company, Limited, Shanghai to credit their account 
with these sums. 

In complete accordance with this correspondence entries 
are made by the Bombay company in their ledger. Thus an 
account called the “ Hong Kong Trust Corporation, Limited, 
Call Loan Account" is opened with a credit entry of 13th 
November, 1926, showing sums amounting for interest and 
Principal to the figure already mentioned on the footing that the 
principal loans were taken originally as fixed deposits for one 
year and are now converted into call loans, On the debit side 
of this account there is an entry dated 17th November “to E. D. 
Sassoon and Company, Limited, for amount being repayment of 
loans with interest ending 16th November, 1926.”. The “E. D. 
Sassoon and Company, Limited, Shanghai, Loan Account” shows 
at the same time a credit to the Shanghai branch “for amounts 
borrowed by E. D. S. & Co, Shanghai, on our account being 
equivalent of Taels 6,50,00,000 at Exchange 170 bearing interest 
at 51 per cent. per annum " together with a credit of interest to 
the end of the year upon this loan. Within a short time, namely, 
on the 6th December, 1926, an entry states that three out of 
the six and a half crores of taels borrowed were repaid to the 
Shanghai branch. "Throughout 1927 entries are made upon the 
footing that there are no longer any sums received on’ loan from 
the Hong Kong company in respect óf fixed deposits, call loans 
or otherwise, but that the Bombay company has received from 
the Shanghai branch a loan in taels on which interest at 534 per 


r 
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PoC, cent. is being paid. When the present matter was first before 

1936. the Assistant Commissioner he requested the Bombay company 

The Commissioner of tO Obtain a declaration from the Hong Kong coinpany and from 
Income Tax, Messrs, XE D. Sassoon and Company, Limited, Shanghai, on 


Bombay Presigency certain specific questions which he formulated, These declarations 
v. were duly made, the Chief Accountant of the Shanghai branch 
The Bombay Trust Y ; 
Corporation Ltd, declaring that his company made a payment on 17th November, 
Sir George Rankin. 1926, to the Hong Kong company ofthe eleven crores of rupees 
—— and that the Shanghai branch made a tael loan of six anda 
half crores to the Bombay company but did not borrow any 
portion of that loan from the Hong Kong company, and that the 
Shanghai branch had not since the 17th November, 1926, 
borrowed any taels from the Hong Kong company or paid to 
that company any interest which they themselves bad received 
from India. There was a furtber declaration from a Mr. Priestley, 
Director of the Hong Kong company stating that the Bombay 
company on the 17th November, 1626, paid off the loans and 
that the Hong Kong company had made no new loan of six and 
a half crores of taels to the Bombay company or to Messrs, 
E. D. Sassoon and Company, Limited, and that there were no 
transactions between the Bombay company and the Hong Kong 
company in 1927. This declaration was accompanied by the 
certificate of a firm of chartered accountants, auditors to the 
Hong Kong company. Ata later stage, namely, in June, 1931, 
a letter from Sir Victor Sassoon was put in to the effect that in 
1926 when he was in China he set to work to make arrangements 
on behalf of the Bombay company so that aíter his return to 
India that company was in a position to send the telegram of 27th 
October, 1926. 
When the Commissioner, in compliance with the High 
Courts order came to state in bis letter of reference the 
evidence which existed in support of the conclusion that in 
1927 the Hong Kong company had been in receipt of interest 
from the Bombay company he set forth the correspondence 
already referred to as taking place in October and November, 
1926,and the facts as to the notifications made by the Income- 
tax Officer in October and November showing that he proposed 
to charge the Bombay company with tax as agents for the Hong 
Kong company. He set forth also that the amount of the ori- 
ginalloan was very large, over eleven crores of rupees, and that 
the Hong Kong company, the Bombay company and the Sassoon 
company at Bombay and Shanghai were all closely associated 
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concerns, their share capitals being held almost exclusively by 
members of the same family. Also that the Hong Kong oompany 
was "practically formed to finance the Bombay company", the 
former having a paid up capital of 8 crores and the latter of 1 crore ; 
while both had large resources in addition thereto from their bank- 
ing or financing businesses. 


Their Lordships are well satisfied that all these companies were 
closely associated, that in tbe words of sections 42 and 43 there 
was a business connection between them and that they were 
workingin this matter in concert as though under one control. 
Indeed it is now clear that solong as the Hong Kong company 
was lending money at interest to the Bombay company the former 
company was in receipt of profits or gains taxable under sections 
42 (1) and 43. This matter was thrashed out by litigation in 
respect of the transactions which took place in 1924-1925 and the 
liability under these sections was confirmed by a judgment of this 
Board in Commissioner of Income-tax, Bombay Presidency v. 
Bombay Trust Corporation; Limited (x). Tax was paid without 
contest in respect of the transactions of 1926. The question is 
whether there was any evidence upon which the income-tax 
authorities could in law find that in 1927 the Hong Kong company 
was receiving from the Bombay company any sums as interest on 
money lent. 

In their Lordships’ opinion the High Court at Bombay have 
rightly answered in the negative the question referred to them, 
However sceptical the attitude which the income-tax authorities 
may think fit to adopt towards the declarations offered and the 
entries made in the Bombay company’s books, it is necessary, if 
the assessment made is to be supported, that there shall be some 
evidence to show that in r927 the loan from the Hong Kong 
company continued and that interest "accrued or arose" to that 
company thereon. Ifthe entries in the books show no payment 
to the Hong Kong company and nothing due to the Hong Kong 
company, the income-tax authorities cannot without evidence 
insist upon a right to treat entries showing a taelloan of six and 
a half crores made by a Shanghai company, and interest calculated 
in taels paid thereon, as evidence that a somewhat similar amount 
was due from and was being paid by the Bombay company to 
the Hong Kong company. The only rule of ‘evidence to be 
discovered in the Indian Evidence Act having any bearing upon 
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this question would appear to be illfstration (4) to section 114 of 
the Indian Evidence Act :— 

“The Court may presume that a thing or state of things which 
has been shown to be in existence within a period shorter than 
that within which such things or states of things usually cease to 
exist is still in existence.” 

This rule cannot in the present case supply the want of evi- 
dence. Their Lordships are not considering a case in which by 
reason of the entries in an assessee’s books of account being 
inconsistent, or by reason of positive evidence showing that certain 
entries in his books are erroneous or fraudulent, the value of the 
books as evidence can be considered as overthrown. On the 
contrary, though the income-tax authorities have been somewhat 
slow to appreciate it, the circumstance that in October or Novem- 
ber, 1926, it was disclosed that the transactions between the 
Hong Kong and Bombay companies were to be charged with 
Indian income-tax means that the persons interested and in control 
of these closely associated companies had the strongest reasons 
for desiring to change their course of business (not merely for 
pretending to change it) so as not inthe futuré to attract the 
tax. The Hong Kong company froma taxpayer’s point of view 
had two plain disqualifications as a lender; it had a business 
connection in India and it hada large capital of its own upon 


‘which it did not need to pay interest. It is altogether credible 


therefore that the persons in ultimate control of all the associated 
companies, should desire to pay off the Hong Kong company 
and to obtain another financier for the Bombay company. By 
entries regularly made in its books, and by other evidence the 
Bombay company. says that this is what it did. What is the 
evidence to the contrary—evidence, that is to say, to show that 
throughout 1927 payments were being made to the Hong Kong 
company, that what purported to be the making of a tael loan was 
a fiction, and that entries of payments of interest upon a tael loan 


_were in reality references to payments of interest to the Hong Kong 


company? Their Lordships agree with the Bombay High Court 
in thinking that such evidence is altogether lacking. The income- 
tax authorities in arriving at the contrary opinion have insufficiently 
considered that the question at issue has to be decided according 
to the legal rights resulting to the parties from what they in fact 
did and agreed to. If the Hong Kong company really accepted 
a credit in the books of the Sassoon company at Shanghai in 
discharge of their loans to the Bombay company, and if the latter 
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‘really intended to become Hable to Sassoons at Shanghai for a 
debt in taels then the Bombay company succaeded in changing 
_ its financier. The only evidence in the case is evidence to that 
effect, and a mere refusalto believe in the evidence to that effect 
is not, in the absence of any positive evidence, sufficient to 
entitle the income-tax authorities to hold that in 1927 the 
Hong Kong company was in receipt of profits and gains from 
the Bombay company. 

Comment has been made hy different income-tax officials 
that the Bombay company has not produced the books ofthe 
Hong Kong Trust Corporation which are at Hong Kong. 
Also, and less unreasonably, that the Bombay company was at 
first unwilling to disclose the name of. the firm from which the 
Sassoon company at Shanghai obtained the finance which 
enabled them to make the tael loan to the Bombay company. 
At a later stage of the proceedings the Bombay company, the 
assessees, stated that Sassoons of Shanghai obtained this finance 
from a company called Arnold and Company in China. It 
is said also that Arnold and Company is closely associated with 
the Sassoon companies. If on these lines it could be shown— 
not that Arnold and Company lent the money and became 
entitled as upon areal transaction with Sassoons of Shanghai to 
the rights of a lender—but that the tael loan made by Sassoons 
was in factand in law made by the Hong Kong company, no 
doubt there would be something upon which the assessment order 
could be supported. But the case stated discloses no evidence 
to show the falsity of any of the entries inthe books or the 
unreality of the correspondenee of October and November, 1926 
Supported as these are by the declarations for which the Assistant 
Commissioner had asked. The comments above noted do not 
supply the place of such evidence. The Bombay company made 
the repayment in the same manner as it had received payment; 
namely, by theagency of the common banker. On no: view is it 
possible to suppose that the transactions of 1927: were the same 
in character as the transactions of the previous years, If it is 
to be held that very different transactions are in substance the 


same in character, the basis of such a finding must be evidence. 


The appeal from the judgment of the High Court dated 29th 
August, 1933, fails. 

It remains ‘to consider the events that followed upon the deci- 
sion of the High Court. By the terms of section 66 applicable 
fo the present case, upon receipt of a copy of the judgment it 
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became the duty of the Commissioner to "dispose of the case 
accordingly". The assessee company contended that the High 
Court's decision was final in the sense that it put an. end to any 
right on the part of the income-tax authorities to continue the 
proceedings to assess them as agent for the Hong Kong com- 
pany for-that year of assessment, namely, 1928-9. On this view 
the duty of the Commissioner would be to set aside the assess- 
ment order, to refund the tax which had been paid and to dis- 
continue all further proceedings. 'The Commissioner took another 
view, He does not seem to have been furnished with a copy 
of the High Court's judgment until 14th October, 1933. On the 
16th January, 1934, he directed the Assistant Commissioner to 
take back the appeal on his file, to set aside the assessment and 
to direct the Income-tax Officer to make a fresh assessment after 
making such further enquiry as he might think fit, He also 
directed that the tax paid should be refunded with interest pro- 
vided that Messrs. E. D. Sassoon and Company, Limited, under- 
took to be responsible for paying back the amount in case an 
assessment was levied again or the matter was taken on appeal 
to the Privy Council. On the goth January, 1934, the Income- 
tax Officer acting under section 22 of the Act required the Bombay 
company as agent of the Hong Kong company to produce or 
cause to be produced on the 15th February, 1934, the books of 
account of the Hong Kong company for the year ended 31st 
December, 1927. He also required the Bombay company as 
such agent to produce at the same lime any evidence on which 
it might rely in support of its original return, On the 5th February 
the solicitors for the assessees wrote to the Commissioner claim- 
ing that this procedure was unwarranted and asking whether it 
was proposed to proceed upon the notices issued by the Income- 
tax Officer pending application for leave to appeal to the Privy 
Council, On the rsth February the assessees appeared under 
protest before the Income-tax Officer. On the 20oth February 
the Income-tax Officer purported to make an assessment under 
sub-section 4 of section 23 of the Act because of the failure of 
the Bombay company to produce the books of the Hong Kong 
company upon that date. He invited the assessees, however, to 
make an application under section 27 to set aside this assessment. 
At the same time he purported to act under section 49 (A) of the 
Act and to set off the amount due upon this fresh assessment 
against the refund due to the assessees under the order of 16th 
January, 1934. The application under section 27 having been 
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made (together with an appeal preferred before tbe Assistant 
Commissioner notwithstanding the proviso to sub-section (1) of 
section 30), thè assessees were informed on sth July, 1934, that 
proceedings in respect of the appeal were postponed until the 
hearing of the appeal by the Commissioner to His Majesty in 
Council against the decision of the High Court on the reference, 
The application under section 27 was likewise kept in abeyance 
until the decision of the appeal now before the Board. There- 
upon on the 23rd August, 1934, the Bombay company applied 
by motion to the High Court of Bombay under section 45 
of the Specific Relief Act, 1877, for an order in the following 
terms :— 

(a) That the Commissioner of Income-tax, Bombay Presidency, 
be ordered to refund and pay back to the Petitioners the sum 
of Rs. 3,17,187-8-0 being the assessment levied on the Petitioners 
and being the subject matter of Civil Reference No. 8 of 1933 
under the Indian Income-tax Act referred to in the Affidavit of 
Mr. A. E. J. Brander and disposed of by this Honourable Court 
in its appellate side by judgment delivered on the agth day of 
August, 1933, with interest on the said sum, 

(4) That the Assistant Commissioner of Income-tax, Bombay, 
may be ordered to proceed with and dispose of the appeal filed 
by the Petitioners on the r4th day of March, 1934, against the 
summary assessment levied by the Income-tax Officer, Companies 
Circle, Bombay, by his notices dated the aoth day of February, 
1934, referred to in the affidavit aforesaid. 

(c) That the Income-tax Officer, Companies Circle, Bombay, 
be ordered to proceed with and dispose of the application made 
by the Petitioners under section 27 of the Income-tax Act 
on the r4th day of March, 1934, against the summary assessment 
levied by the Income-tax Officer by his notices of assessment 


dated the 2oth day of February, 1934, and referred to in the 
affidavit aforesaid. 


This application was dealt with by the High Court, Beaumont 
C. J. and Rangnekar J. on the roth September, 1934. The 
High Court made an order whereby the Commissioner was 
directed to set aside the original assessment and to repay to 
the petitioners the sum of Rs, 3,17,:787-8-o with certain interest 
and costs. The learned judges made no order under paragraphs 
(A) and (v) of the notice of motion saying that they thought 
they were unnecessary. Itis from this order that appeal No. 85 
of 1935 has been brought. 
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: From the judgment of the learned Chief Justice it appears 
that the Court considered that, as a result of the previous 
order of the High Court, the proceedings should have been 
terminated forthwith. They were of opinion that the Commis- 
sioner had no jurisdiction to direct the Assistant Commissioner 
to take’ back the appeal to him. They also considered that 
there was no justification for directing the Income-tax Officer. 
to make further enquiry, because the whole assessment was 
covered by the judgment of the Court, and the Income-tax 
Officer had already obtained production of all the documents 
for which he asked. The learned Chief Justice commented 
with some severity upon that part of tbe order of the Commissioner 
which imposed asa condition of refund that a guarantee should 
be given by E. D. Sassoon and Company: saying that the 
Commissioner must have known perfectly well that he was not 
justified in imposing as a condition of the refund that a guarantee 
should be given by some third party forthe amount of any 
fresh assessment, He further observed with reference to the 
order under section 23 (4) made by the Income-tax Officer on 
the 2oth February, 1934, that it was perfectly obvious, and the 
Income-tax Officer must have known, that it would not be 
possible for tbe assessees to produce within fifteen days books 
of account of the, corporation in Hong Kong, a corporation 
which according to the finding of the Court had no business 
connection with the assessees. He described the procedure 
adopted by the income-tax authorities as a flagrant attempt to 
flout the judgment of the Court and to assess the assessees in a 
a large’sum in respect of which the Court had held that there is 
no -evidence to justify the assessment. It being objected that 
by clause (g) of section 45 of the Specific Relief Act nothing 
in that section " shall be deemed to authorise any High Court 
to make any order on any other servant of the Crown as such 
merely to enforce the satisfaction of a claim upon the Crown”, 
the learned Chief Justice answered that in the circumstances 
of this case the order was not being made merely for that purpose, 
but was being made for the purpose of ensuring that the orders 
of the Court were not ignored. 

The intention of the learned judges was to make an order 
requiring that the Commissioner “do forthwith proceed to deal 
with the cage under sub-section s.of section 66 by setting aside 
the assessment and by repaying to the assessees the amount 
specified in the application.” The formal order was made in 
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the terms “that the rst respondent do repay to the petitioners 
the sum of Rs, 3,17,187-8-0 with interest”, etc. This part of 
the order is inártistically expressed: though it is true that in 
section 49 (A) the phrase occurs “in lieu of payment of the 
refund", the duty of the income-tax officials under the Act, 
and the duty of the Commissioner in the present case under 
section 66 sub-section 5, was to record or cause to be recorded, 
an order allowing the refund to the assessees and to issue to 
them a refund order upon which they could obtain payment 
from a branch of the Treasury or of the Imperial Bank of India. 
While their Lordships do not say that the dislinction between 
doing these acts and “repaying” is as important for the present 
purpose as it would have been in an English case [cf. Zhe 
Commissioner for Special Purposes of the Ineome-Tax v. Pemsel, (x)] 
itis very necessary that orders made under the Specific Relief Act 
Should: specify with exactitude and clarity the specific act which 
the person holding a public office is being commanded to do, 
Moreover, their Lordships cannot agree with the view taken by 
the High Court that the Commissioner was obliged to discontinue 
proceedings against the Bombay company asagent of the Hong 
Kong company in respect of the year of assessment 1928-9. It 
was within the jurisdiction of the Commissioner to direct further 
enquiry if he thought such enquiry to be reasonable and to be 
profitable in the public interest. Under section 33 (2) he hasa 
general power to make enquiry or to cause an enquiry to be made. 
Tt was certainly unfortunate that his order for further enquiry 
took the form of quoting the power given to Assistant Commis- 
sioners by clause (4) of sub-section 3 of section 3r. That is one 
ofseveral powers mentioned in the sub-section each of which is 
be be used in a proper case. As the whole question at issue was 
whether or not the Hong Kong company, or the Bombay com- 
pany ag its agent, were liable to be assessed at all, to direct the 
Income-tax Officer to make a fresh assessment after making such 
further enquiry as he thought fit was an inappropriate form of 
order. Butin substance the Commissioner was within his rights 
in directing further enquiry, and however disappointing this 
course may have been to the assessees it is a matter which a court 
oflaw mustleave in the discretion cf the Commissioner. "The 
learned Judges of the High Court were not justified in thinking that 
this part of the order of the Commissioner was open to the cri 


(1) (1891] A. C. 531 (569) 
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ticism that the Commissioner was flouting or ignoring the High 
Court's decision . 

Their Lordships cannot but agree, however, with the comments 
made by the learned Chief Justice upon the Commissioner's order 
of 16th January, 1934, imposing as a condition of refund that 
Messrs, E. D. Sassoon and Company, Limited, should undertake 
to be responsible for paying back the amount in case an 
assessment were levied again or the matter was taken on appeal to 
the Privy Council, So, too, inthe case of the order of the In- 
come-tax Officer dated the aoth February, 1934, making an assess- 
ment in default under section 23 (4) for failure to comply with 
the order of goth January, requiring the Bombay company to 
produce the Hong Kong company's books of account on the rsth 
February, the strictures of the High Court are plainly justified. 
To this their Lordships will add that the action of the Income- 
tax Officer in refusing to deal with the application under section 
27 until the disposal of the appeal to His Majesty in Council 
was equally open to criticism, Whether it adds to or subtracts 
from the discredit of such proceedings, if it be supposed that the 
income-tax authorities considered themselves entitled to do 
what was necessary to retain the assessees’ money until the deci- 
sion of this Board could be obtained, is a question upon which 
no opinion need here be. ventured. It should suffice now to ob- 
serve that since August, 1934, the Income-tax authorities have 
been withholding fromthe Bombay company over three lacs of 
rupees extracted from them by an illegal assessment order, and 
that there is no pretence of justice or law in the notion that the 
money can be withheld in case on some future date a valid 
assessment may come into existence, ` 

The action taken by the High Court under the Specific 
Relief Act was, however, incorrect. Inthe first place the deci- 
sion of the Court upon the particular question referred to it in 
this case was given in its special jurisdiction under section 66 
of the Act and was "advisory" [Tata Iron and Steel Co. v. 
Chief Revenue Authority (1)) the complaint that the orders of 
the Court were being ignored does not appear to their Lord- 
Ships to be a correct statement of the assessees’ grievance.. 
But in any case clause (9) in section 45 of the Specific Relief 
Act does not mean that orders can be made to enforce 
the satisfaction of a claim upon the Crown provided that the 
Court acis with some additional motive or has some further in- 


(1) (0923) L. R, sol, A. 212, ; L L. R. 47 Bom. 724; 89 C. L. J. 16. 
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tention, The words of the clause have been taken verbatim from 
a well-known judgment on mandamus, the judgment of Coleridge 
J. in Baron de Bode's case (1) in 1838. "But, against the servants 
of the Crown, as such, and merely to enforce the satisfaction of 
claims upon the Crown, it is an established rule that a mandamus 
will not lie. Icallthis isan established rule. I believe it has 
never been broken in upon.” The doctrine is well illustrated by 
that decision and by the cases therein mentioned, but is even more 
fully expounded in Regina v. Lords Commissioners of the Treasury 
(2) in 1872. The principle is that the Court cannot claim even in 
appearance to command the Crown, and where an obligation is 
cast upon the principal the Court cannot enforce it against the 
servant merely as such. Before mandamus can issueto a public 
servant it must therefore be shown that a duty towards the appli- 
cant has been imposed upon the public servant by statute so 
that he can be charged thereon, and independently of any duty 
which as servant he may owe to the Crown his principal Whether 
the Commissioner of Income-tax, either generally or under sec- 
tion 66, sub-section 5 of the Income-tax Act, is in this position 
as regards the refund of tax paid under an invalid assessment is 
the question raised by clause (g) of section 45 of the Specific 
Relief Act. This their Lordships do not find it necessary in the 
case to decide ; nor do they discuss the question whether in 
view of what Lord Phillimore said in Alcock Ashdown and Co, Ltd, 
v. Chief Revenue Authority (3), the assessees were in any difficulty 
by reason of section 106 (2) of the Government of India Act, or 
had any other specific and adequate legal remedy [¢f clause (d) 
of section 45 of the Specific Relief Act, section 6; of the Income- 
tax Act, section 32 of the Government of India Act] Before 
the assessees had brought their application on the 23rd August, 
1934, there was in existence the order under section 49 (A) based 
upon the fresh assessment of the 2oth February. To get rid of 
that order it was necessary that proceedings should be taken 
under section 27, and it was not open to tbe assessees to apply 
to the court direct for an order setting aside that assessment or 
„the set off made thereunder. The assessees’ application had 
contained clauses (6) and (c) whereby an order was asked directing 
the Assistant Commissioner to dispose of the appeal and the 
Income-tax Officer to dispose of the application under section 27. 

(1) (1838) 6 Douling’s Reports 776 (792). 

(2) (1872) Le R. 2Q B. 387 

(3) (1923) L. R. zo I. A, 237 ; 39 C. L, J, 302. 
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Ee : No order was made by the learned judges of the High Court in 
1936. respect of clause (c) of the application,-and their Lordships do 


The Commissioner of NOt consider that it was open to the learned judges of the High 
ee ay Court to direct a refund to be made, or the necessary step to be 
' and Aden taken in that regard, so long as the fresh "assessment stood. 
ve : . me 
The Bombay Trust Their Lordships are, therefore, of opinion that the order of the 
Corporation Ltd. High Court dated roth September, 1934, should be set aside 
Sir George Rankin. and that the parties should pay their own costs of that application, 
à They will humbly advise His Majesty to that effect and that subject 
thereto this consolidated appeal should be dismissed. 


The Commissioner of Income-tax Bombay Presidency and Aden 
must pay to the Bombay Trust Corporation, Limited, two-thirds 
of their costs in the consolidated appeal. 


Solicitor, India Office + Solicitor for the Appellants. 


Link/ators and Paines; Solicitors for the Respondents, 
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Statute, construction of—Legislatioe powers of Indian Legislatures, Central 
and Provincial—Powers of Indian Legislature--Government of India 
Act, 1919 (9& ro Geo. V. C. 101), Sees. €3, 65, 80 A (1) (2) f3)—Local 
Legislature, if competent to legislate for the peace and good government 
of the territories for the time being constituting that province—‘Laws’ 
~~ Subject to the provisions of this Act’—The Bijni Succession Act (Assam 
Act Il of 1931)-—Enactment, if adjusts a pre-existing provincial legisla- 
tion—History of enactment and words-~-Declaraticn contemplated in 
item 51 of Part II of the shedule of classification — Public and private 


*Appeals from Original Decrees Nos. 171 and 205.of 1933 with Cross- 
objections, against the decrees of Hiralal Mukherjee Esq. Subordinata Judge 
ist Court, of 24 parganas, dated the 24th April, 1933. i 


Vor. LXIV.] ' “HIGH COURT, 
o 
Acts—Test of local and personal dets — Declaratory Act, construction of — 
Retrospectivity— Decision as to applicability of statute—Kighis of parties 
"Ko suit, how governed— Law altered pending suit — Pending suit, when 
afecied— Statements of Objects and Reasons and Debates of the! Legista- 
ture - Bijni Succession dct, Sec, 4— Preamble—Tíitle of an Act—Presump- 
tion—Legislation— Territorial —Cross-objection, not in form— Felition trea- 
ted as Cross-objecti:n. 


The legislative powers of the Indian Legislatures, Central and Provincial, 
which are all non-sovereign law-making bodies, arise from definite Farliamentary 
enactments. The powers are wide and plenary, but the authority they exercise 
are as completely subordinate to, and as much dependent upon Acts of Parlia- 
ment as is the power of any other body which is a creature of a statute, to 
make bye-laws. When any particular case comes before the Courts, whether 
civil or criminal, in which the rights and liabilities of any party are affected 
by any legislation of an Indian Legislature, the Courts may have to determine 
with a view to the particular case whether such legislation was or was not 
within the legal powers of the Council. The Courts however cannot declare 
invalid, annul or make void a Jaw so passed, but if it is found ultra vires or 
unconstitutional they will refuse to give effect to it and treat it as void or 
invalid or having no legal existence. 


Empress v. Burah (1) referred to. 


: The powers of the Indian Legislature (which by section 63 of the Government 
of India Act, 1919, shall consist of the Governor-General and two Chambers 
namely the Council of State and tho Legislative Assembly) are given by sec- 
tion 65 of the Act. 


So far as the Local Legislature of a Province is concerned the powers are 
given by section £o (1) of the Government of India Act, 


It isa general presumption that the legislation of the country is territorial 
and the legislature does not intend to exceed its jurisdiction. But the scheme 
of the Act may be such as to affect properlies outside the territorial limits 
of jurisdiction of a particular legislature and this generally happens when the 
legislation is intended to act through a person who is within such jurisdiction. 


One of the leading rules of construction of statutes is that they should 
be construed according to the intent of the Legislature which passed it. If 
the words of the statute are in themselves precise and unambiguous then to 
expound them in their natural and ordinary sense. The words themselves 
alone do in such cases best declare the, intention of the lawgiver. But if any 
doubt arises from the terms employed by the Legistature, the Court is to call 
in aid the ground and cause of making the statüte and to have recourse to 
the preamble which is a key to open the mind of the makers of the Act and 
the mischief they are intened to redress: The Sussex Peerage Case (2). 


A second rule, which may be availed of where a doubt arises whether 
general words have been used in general or particular sense, has been exprased 


(1) (1878) L. L. R. 4 Calc 172 (180); L. R. 51. A. 178; 3 C. L. R. 197; 
L, R. 3 App. Cas. 889. 
(2 (1844) 11 C] & F. 85 (143). 
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thus by Turner L. ]. ia Hawkins v. Gathercole (1): "Expositions have always 
been fonaded upon the intent of the Legislature, which the sages of law have 
collected sometimes by considering (ho cause and necessity of making the Act, 
sometimes by comparing one part of tha Act with another; and sometimes by 
foreign circumstances”, 


A third rule is to be found in the Attorney-General v. Sillem (2) 1 In 
construing the statute the Court is to ascertain the true legal msaning of the 
words used by the Legislature and to collect the intention from the statute 
itself, elther the preamble or the enactments, and not to make out the inten- 
tion from some other sources of information and then construe the 
words of the statute in order to meet the assumed intention. 


` A fourth rule is stated in Cope v. Coherty (3): In construing any Act 
of the Legislature the verbal ccnstruction of the particular section in question, 
{f it be plain ard simple, must govern the Court in arriving at Its conclusion. 
If there be any doubt or difficulty in the wording of the particular section in 
question, the Court is entitled to look first at the circumstances attending 
the passing of the Act, next at the preamble, as far as it affords any indication 
which may serve as a key to the interpretation of the Act, and then to the whole 
purport and scope of the Act to be collected from the various clauses other 
than the particular clause the meaning of which is in dispute. 


The preamble may always be referred to for the purpose of ascertaining 
generally the scope of the Act, where the enacting words are ambiguous s 
Doe v. Brandling (4) and other cases. The enacting words of the Act are 
not always to be limited by the words of the preamble and must in many 
Instances go beyond it, and where they do so, they, cannot be cut down by 
reference to it: Salkeld v Johnson (s) and other cases, „On the other 
hand, the preamble does not extend the provisions of the Act beyond what 
the enacting part of the Act contains: Basset v Basset (6) and other cases. 


It is admissible to use the full title of an Act to throw light upon its 
progress and scope; itis not legitimate to give any weight in this respect 
tothe short title which is chosen merely for convenience, its object being 
identification and not description. It is not consonant with sound principles 
of constriction to cut down the plain meaning and effect of one section of 
an Act because if this meaning and effect be given to the section certain 
provisions of another section might be otiose. 

The full title of an Act must not be neglected or disregarded and it may 
be some guide to the meaning : Smith v. Preston (7). 

The full title and preamble have been. often used to determine the scope 


and purview of an Act and the object of the Legislature: Jn Re Griffith i 
Carr v. Griffith (B) and Dartford Rural Council v. Bexley Health Railway Co (9) 


K 


(1) (1854)6 DeG. M & G. 1 (2) (1863)a H. & C, 431 ; 159 E. R. 178. 
(3) G8584 K & J. 367; 70 E. R. 154. 

(4) (1828)7B & C. 643 ; 108 E. R, 863. : 

(s) (1848) 2Ex. 256. (6) (1744) 3Atk 203 ; 26 E. R. 918. 

(7) (1836) 2 Har. & W. 9 (per Williams, J). ` 

(8) (1879) 12 Ch. D. 655 (per Jessel M. R.) — (o) [1898] A. C. 210, 


Vón LXIV.] High Count, 


They as well as the rest of the enazting part of the statute are to be all taken 
together : Brett v, Brett (1). 


In interpreting a statute the proper course in the first instance Is to 
examine the language of the statute and to ask what is its natural meaning 
uninfluenced by the considerations derived from the previons state of the law 
and not to start by enquiring how the law previously stood and then assuming 
tbat it was probably intended to have it unaltered, to see if the words of the 
enactment will bear an interpretation in conformity with this view: Per Lord 
Herschell in Bank of England v. Vagliano (2). 


It is useless to enter into the enquiry with regard to the history of an 
enactment and any supposed defect in the former legislation on the subject 
which is wanted to cure, in cases where the words ol the enactment are clear. 
It is only material to enter into such an enquiry where the words of an enact- 
ment are ambiguous and capable of two meanings in order to determine which 
of the two meanings was intended : Queen v. Bishop of London (3). 


It is not necessary to deal with the history of the words unless the word is 
doubtful and requires historical investigation to explain it. If the word is 
really and fairly doubtful, then historical investigation may bz used for the 
purpose of clearing away the doubt which the phraseology of the statute creates : 
The Queen v. Most (4). 


Proceedings of the Legislature in passing an Act—including statements of 
objects and reasons and debates of the Legislature—must be excluded : Admints- 
trator-General v. Premlal (5) and Krishna Ayyangar v. Nallaperumal Pillai 
(6). l 


Retrospectivity is never presuwed and a law is regarded as retrospective 
only where it is so by express enactment or it is a necessary implication from 
the language employed by the Legislature, the presumption always being 
against the taking of vested rights. 


Merely becaus2 an Act is a local and personal Act, as being confined to 
certain local limits and as affecting the status of a particular description of 
persons only, it would not cease to bea public Act, if the Act is the product 
of the Legislature in its legislative capacity and is not the result of a procedure 
in which the legislature is called upon to enact a law embodying a conclusion 
arrived at by it judicially or upon the basis of a contract as between the rival 
parties for whose benefit the law is intended. The substance of the enactment 
may be of a-local and persona! nature regarded from some points of view, and 
in that way the enactment may partake of some of the characteristics of a 
private Act under Parliamentary legislation ; but if the procedure which is 
resorted to ia the matter of enactment of private Acts by Parliament be, as it 
is, unknown to the Indian and Provinclal Legislatures, Bljni Succession Act, 


(1) (1826) 3 Add 210; 162 E, R, 456. 

(2) [185:] A. C. 107 (141). 

(3) (1882) 24 Q. B. D, 213 (224-25)per Lord Esher M. R. 
(4) (1831) 7 Q. B. D. 214 (251) per Coleridge C, J. 

(5) (1895) L. R. 22 I. A. 107 ; |, L, R, 23 Calc. 788. 

(6) (1919) L. R. 47 L A. 33 (42). 
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1931, even though it may be regarded as local and personal in some of its 
aspects, is & public Áct. 

The test of what are local and personal Acts is the substance ard character 
of the Acts themselves and rot the mere form or description: R. v. London 
County Council (1). If from the general tenor of the Act it appears that 
it purports to determine the status of individuals not merely Inter se but also 
as governing their relations with others, the Act can hardly be regarded as a 
private Act in the sense in which the term is understcod in Parliamentary 
legislation, 


If the Act is a private Act, through there be no saving clause, the rígh's 
of third parties will not be affected by necessary implication. 


When the Indian Legislature makes an enactment, such enactment can 
‘hardly, if ever, be an enactment adjusting a pre-existing provincial legislation 
to the whole of British India according to the local conditions and needs 
thereof, 


When a power was being conferred, the word ‘may’ was used and when 
the power already possessed was being curtailed, the words ‘may not’ were 
used, 


If an Act is in its nature a declaratory Act, the argument that it must be 
construed so as to take away previous rights is inapplicable. 


Attorney-General v, Theobold (2) and Attorney-General v. Hartford (3) 
referred to, 


An authority of a decision whether it is to apply or not to apply toa 
different statute is of little valus. 


_ The Jaw as it exjsted at the date when an action was commenced must 
decide the rights of the parties in the suit, unless the legislature expresses a 
clear intention to vary the relation of litigant parties to cach other: the 
words used must appear to the Courts to compel them to give the law an 
ex post facto operation : Hitchcock v. Way (4). 


When the law is allered during the pendency of an action the deste of 
the parties are decided according to the law as it existed when the action 
tas begun unless the new Act shows a clear intention to vary such rights: 
S nauendra v. Sarada (5) and other cases. 


When an action has already commenced and the legislature has passed 
an enactment, if the provisions of the enactment itself is clear, unambiguous 
and compelling in its meaning, the absence of a provision as to cost or 
compensation is not quite material. 


. The sub-section (1) of section 80A of the Government: of Indla Act means 
‘that the power which is conferred thereby on the provincial Legislature— 


(1) (1893) 69 L. T. 440 : on appeal (1893) 2 Q. B. 434 C. A, 
(2) (1832) 3B and Ad. 465; 110 E. R. 168, 

(3) (1849) 18 L. J. Ex. 322 ; 154 E. R. to14. : 

(4) (1867) 6 A and E, 043. .. . - . 
(8) (1925) L L, R. 57 Calc. 796, © " 
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and the power is otherwise unrestricted and unconditional—is subject to the 
rest of the Act including the sub-sections (2), (3) and (4) and to the rules, 
including amongst others, the Devolution Rules framed under sections 4gA and 
129 À of the Act, and to schedule: which isa part of Rule 3 of the said 
Devolution Rules. 


The expression “subject to the provisions of the Act” ín section 80 A (1) 
of the Government of India Act, 1919, means subject to all the provisions 
contained in the Act itself, and the rules framed under the authority of the 
Act as well as the schedules which forma part of the rules. It does not mean 
[only subject to schedule t of the Devolution Rules in which the Centra! and 
Provincial subjects are classified in two parts. : 


The several sub-sections of section 80 A of the Government of India Act, 
1919 are not to be read as mutually exclusive, but the first is controlled by the 
-other three, the second controls the first and in its turn controlled by the 
- third, the third controls both the first and the MSN and the fourth controls 
all the others. 


- "Sub-section (3) of section 8o A of the Government of India Act, 1919, should 
be interpreted as meaning that the local Legislature of a province if it makes 
or takes into consideration any law '(e) regulating a central subject", i 
may not do so without the previous sanction of the Governor-General. In other 
words it may do go with such previous sanction. 


The word ‘regulate’ In clause (e) of sub-section (3) of section 80 A of the 
Government of India Act means ‘control by legislation’, ‘to subject to 
guidance by creating a law’. lf a law Js enacted in order to control or guide 
it, that law regulates the subject. 


The marked differénce in the phraseology adopted in sub-section (3) as 
compared with that in sub-sectlon (2) of section 20 A of the Government of 
India Act, creates, necessitates an historical investigation and a Court is justi- 
fied in enquiring how the sub-sections found their way into the Act. 


A matter, though may be of merely local or private nature within the 
province, does not underthe Government of India Act becomes a provincial 
gen unless there is a declaration. by the Governor-General in Council to that 
` effect. 


A declaration Söniemplated in item 5! of Part II of the schedule of 
classification is not the only way in which a provincial Legislature is enabled 
to deal with a central subject, and a central subject may be legislated upon 
by such Legislature under section 80 A (1) of the Government of India Act, 
1919. These two are not the only ways in whicha central subject -may be 
. handled by a provincia] Legislature. 


Section 65 (1) (e) of the Government of India Act, 1919, cannot be construed 
to mean that the laws are to be general laws for all persons, for all Courts and 
for all places and things 


The ‘laws’ contemplated by. section 80 A u) are lawa. of all kinds, not only 
laws in general or in the abstract, but rules of law in concrete cases as well. 
The local Legislature is fully competent to legislate on the subject. "for the 
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peace aud good government of the territorles for the time being constituting 
that province. 


Ashlury v. Ellis (1) referred to. 
The Bijni Succession Act, 1931, is infra vires the Assam Legislature. 


v7 


The declarations contalned in first two sub-sections of section 4 of the 
Bijni Succession Act, 1931, ate ‘law’ in thesense in which a legislative body 
is competent to enact, ` They are such declarations, though in respect of the 
rights of particular individuals, asa local Legislature of a province, otherwise 
competent, is empowered to enact. 

The Bijni Succession Act, 1931, is a public and not a private Act. 


The Assam Legislature has plenary powers to make such laws as may in its 


; opinion be conducive to peace and good government. 


Russel v. The Queen (2); Attorney-General for Ontario v. Attorney- 
General for Dominions (3) and Attorney General for Canada v. ey 
General for British Columbia (4) explained. : 


The Bijni Succession Act, 1931, isa piece of legislation, the subject matter 
falls either uker section 16 oritem 47 of the Central subjects. After the 
declaration, suchas is referred to in item 51. of Part Il of the schedule, the 
matter to which it relates, by rule 3 sub-rule 2 of Devolution Rules, will at 
once move out of Part I and get into Part II and become a provincial subject, 
never to step out again and resume its character asa central subject. Hence 
after the declaration the subject cannot come in under clause (e) of sub-section 
(3) of section 8o À of the Government of India Act, 1919 under the words 


"regulating a central subject", 


in an Act of the nature of Bijni Succession Act, 1931, the enactments con- 
tained in them must be given the fullest effect when the necessary ELE 
of the enactment justifies the same. 


In ve Wilton’s Settled Estates (5) referred to. 
Shrewsbury v. Scott (6) and other cases distinguished. 


The Legislature in the Bijni Successión Act, 1931, bas passed no provision 
for forfeiting or confiscating the property of any person; it has merely 
declared a rule of succession which is the customary law and has only supple- 
mented that law, where, in its view, it needs supplementing. 


Disputes which had already commenced or were going on equally come 
within the provisions of the word “prevention” in the expression “with a view 
to the prevention of dispute” appearing in the preamble to the Bijni Succession 
Act, 1931. 

The Bijoi Succession Act, 1931, is confined to the succession to the Raj 
and any title otherwise than on the basis of succession which any body may 


` have to the properties of the Raj or any portion thereof is outside the scope 


(1) [1893] L. R. A. C. 3:9 (344). (2) (1882) L. R. 7 A. C. 829. 
(3) [1896] L. R. A. C. 348. (4) [1930] L. R. A. C, 97. 
(5) {1g07] 1 Ch. so. 
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and purview of the enactment. The only title that sub-sections (f) and (2) 
of section 4 purports to declare and the only title which section 8 speaks of is 
title as holder of the Raj on the basis of succession, either by nomination or by 
appointment, and no title based on any other ground. 


The title which was declared by section 4 of the Bijni Succession Act, 1931, 
is the title to succession based upon thenomination as made on 28th September, 
1895, and had nothing to do with any title bised on adverse possession that 
might have accrued to any other person and therefore the declaration contained 
in section 4 of the Act did not affect such title. ; 


The Bijni Succession Act, 1931, applies to the status of the holder of the 
Raj wherever the properties appertaining to the Raj may be situate, and the 
Assam Legislature did intend the Act to operate even outside the territorial 
limits of the Province of Assam and was within its authority in legislating 
on that footing. Any acquisitions made by any previous Raja were made 
in their capacity as the * holders ’ as defined in section 2. 


In construing section 4 of the Bijni Succession Act, 1931 or rather the 
first two sub-sections of that section, the Court must take the whole of the 
Act into consideration, and if any construction -of section 4 does not fit in 
with the rest of the Act, the Court must reject it and look for some other 
4 construction which would apply toall parts of the Act equally well. But in 
doing so the Court shall not be permitted to alter the meaning of what is of 
itself clear and explicit. 


Bentley v. Rotherham (1) referred to 


Any. previous Raja comes within the expression ‘ Holder of the Raj? 
t Holder ’ as defined in section 2 of the Bijni Succession Act. 


A suit brought on 9th "May, 1930 by the sole surviving executor to the 
estate of Rani Abbayeswari against the Raja of Bijni nominated by the 
Collector and other persons for possession of the estate both within and 
without the Assam Province on the ground of adverse possession of the sald 
Rani was not hit by the Bijni Succession Act, 1931. The question whether 
Rani Abhayeswari by the nomination that she made, abandoned her adverse 
possession or should be deemed to have done so or whether she completed the 
requisite period of adverse possession at all or any manner, was a question 
of fact depending on evidence to be adduced by the parties and was nota 
pure question of construction of the provisions of the Act. Section 9, beirg 
prospective, was inapplicable. lf the plaintiff want to go into any of the 
matters covered by the declaration under section 4 (1) of the Act, he would 
be barred to that extent from questioning its correctness. Very wide powers 
are givén to the Court to add a party toa suit or on appeal; and the addition, 
if permitted, would not be taken to decide any. question of title to the 
properties, as between him (the bankrupt) and the trustee or the creditors, 


When the cross-objection was not filed in the shape which the Code of 
Civil Procedure contemplates, as the petition was filed within time allowed 
by law, the Court allowed the petition to be treated asa petition of cross« 
objection, 


- (1) (1876) 4 Ch. D. 585. 
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Appeals by the Plaintiff in Appeal No. 171 and by the 


Plaintiffs in Appeal No. 205. 


Suits for ejectment, 
The material facts appear from the judgment, 
© Messrs. P, R. Das S. K., Gupta Dr. Bijan Kumar 


Mukherjee and Mr. Rabindra Narayan Roy for the Appellant 


in No. 171. 


Messrs, Gunada Charan Sen, Jitendra Mohan Banerjee and 
Prandhan De for the Appellants in No. 205. 


! Messrs. Av Ke Roy (Advocate-General), and S. C. Bose 
‘Dr. S. C. Basak, Messrs. Prakash Chandra Pakrasi, Phani 
Bhusan Chakravarti, Rabindra Nath Chowdhusy, Holiram Deka 
and Shyamapada Mukherjee for the Respondents in Appeal 
No. 171. 
Messrs. A. K. Roy (Advocate-General) and S. C, Bose 
Dr. S. C. Basak, Messrs, J. N, Sen, Prakash Chandra Pakrasi, 
Indu Prakas Chatterjee, Jitendra Mohan banerjee, Phani Bhusan 
Chakravarti, Rabindra Nath Chowahury, biswanath Naskar, 
Holiram Deka, Robindra Narayan Koy and Pranahan P for the | 

Respondents in No, 205. 
GAV 


The following judgment was delivered ; 


These two appeals have arisen out of two suits which were 
instituted by the respective plaintiffs for recovery of possession 
of properties which, even apart írom the entity which they 


collectively for under a recent enactment, have for a long 


series of years been popularly known as constituting the Bijni 
Raj The properties, with the exception ofa few solitary items 
which are comparatively recent acquisitions, lie in the Province 
of Assam, and are extensive and valuable, covering an area of 
1200 Sq. miles and yielding a gross annual income of over 5. lacs 
ofrupees. The Rajas of Bijni belong to a very ancient house 
which may be traced as far back as the fifteenth or sixteenth 
century. The Maharaja of Cooch Bihar in Bengal still represents 
the main line of this dynasty, and the Rajas of Darrang, Sidli 


‘and Bijni also belong to the same stock. History traces the 
-house to an aboriginal tribe of Koches or Rajbansis who rose 
‘to power and who onthe dismemberment of the ancient Hindu 


kingdom of Kamrup with its capital at Gauhati by repeated 
Mahomedan invasions, founded a kingdom which was at one 


Vor. LXIV.] HIGH COURÍi 


time co-extensive with it, (See Hunters Imperial Gazetteer of 
India Vol. r, page 240). With successive changes of status, the 
Bijni Raj, which possibly wasa paramount power at its inception, 
became a feudatory state, at first under the Mahomedans, then 
under the Ahoms, again under the Mahomedans and later on 
under the Rajas of Bhutan; and after the Bhutan war of 1864 
it came to be regarded as a hereditary zemindary. The members 
of the Raj family call themselves Shivabansis and although it has 
been a matter of controversy between the parties in the present 
cases as to whether or not they are governed by the Hindu Law, 
it is not disputed that in the matter of descent, they are govern- 
€d, as well, by a customary law and certain kulachar or family 
customs and usages. x 

The history ofthe Raj, with which we are concerned for the 
purposes of these appeals, opens with the death of the last male 
holder of the Raj, Raji Kumud Narain. This Raji died intestate 
onthe gth March 18¥3 without any male issue and leaving him 
surviving two widows, Rani Siddheswari and Rani Abhayeswari, 
and a daughter, Sikhareswari who died soon after. The two widows 
obtained  possessicn of the estate, but dispute arose between 
them leading to a suit No. ro of 1887, commenced by Rani 
Abhayeswari against Rani Siddheswari for possession of the Raj on 
declaration of her title. On the ryth May 1&91, while this suit 
was pending on appeal, Rani Siddheswari died. Rani Abhayes- 
wari thereafter continued in possession of the estate till her 
death on the 17th October 1918. On her death the Deputy Com- 
missioner of Goalpara stepped in and took possession of the Raj 
in view that ore Jogendra Narain, son of Raja Kumud Narain’s 
brother Kirti Narayan, was entitled to the Raj, while one Heram- 
ba Prosad Barua son of Rani Abhayeswari’s brother Bhabani 
Prasad Barua was entitled to the personal estate of the said Rani, 
The said Jogendra Narain being a lunatic, the Court of Wards, 
Assam, assumed charge of the Raj on the sth December 1918 
and has since then retained possession. 


Before referring to the two suits which have given rise to 
the appeals, it is necessary to refer to two other suits, which 
-were previously instituted. In rg19 one Bhairabendra Narain 
and one Udai Narain, since deceased, who trace their descent 
from Maharaji Shib Narain, a common ancestor of theirs and 
of Raja Kumud Narain, instituted a suit at Alipur, District 24 
Perganas, being Suit No. 225 of 1919 against Raja Jogendra 
‘Narain and others for recovery of possession of the Raj on 
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declaration of their title thereto. In rgao one Samarendra 
Narain instituted another suit against the Raja for similar relief 
at Dhubri, District Goalpara, and that suit wad subsequently trans- 
ferred to Alipur, District 24-Perganas, and numbered as T. Suit No. 
5r of 1922, Samarendra Narain having died, his sisters son 
Sourendra Narain was substituted in his place as plaintiff. On the 
25th October 1930 Suit No. sr of 1922 was dismissed. On the 
same day petitions of compromise were filed in Suit No. 51 of 
1922 and Suit No, 225 of 1919 as between Raja Jogendra Narain 
and.the plaintiffs in the two suits, namely Bhairabendra Narain 
and Sourendra Narain. Eventually on the 22nd December 1930 
the two suits were disposed of in accordance with the compromise 
(to which ?) reference will be made hereafter. 

The two suits out of which the appeals have arisen are: 
T. Suit No. 84 of r930 which has given rise to Appeal No, 171 
of 1933 and T. Suit No. 164 of 1930 from which Appeal No. 205 
of 1933 has emerged, 


Suit No. 84 was instituted on the gth May 1930, The 
plaintiff in this suit is one Debendra Narain Roy who commenced 
it describing himself as the sole surviving executor to the estate 
of Rani Abhayeswari, He alleged that since the death 
of Rani Siddheswari in  :89r Rani Abhayeswari was 
in possession of the entire Raj and the properties appertaining 
thereto in assertion of her own title adversely to and to the 
exclusion of all members of the Bijni Raj family or of any 


‘rightful claimants under custom or Kulachar and was in such 


possession to the knowledge of them all since then aud till her 
death on thé ij. October, 1918, and that Rani’ Abhayeswari 
had thus acquired an absolute and indefeasible title. He alleged 
that the Rani had executed a Will on the goth August, 1918, 
whereby she had appointed him as one of the executors, and that 
on her death he and one of the other executors namely one 


‘Bhawani Prasad Barua had dbtained probate of the Will from the 


High Court on the Original Side on the 14th March, roro. Filing 
the probate’along with the plaint, he prayed fora declaration that 
he, a8 executor under the Will, is entitled to the entirety of the 
Bijni Raj mentioned in schedule B ‘to the plaint and for posses 
sion of the said properties and also for-other incidental and con- 
sequential reliefs. Schedule B to the plaint, in which as stated 
in the prayer aforesaid the Bijni Raj was described, consisted of 
nineteen items of immoveable properties (of which 17 were situated 


-in the Province of Assam, t in the Province of Bengal and r in 


ld 
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the United Provinces) one item asto mesne profits aud seven 
items of moveables. The aggregate value of the properties was 
stated to be Rs, g5 laca 47 thousand and odd. Raja Jogendra 
Narain (designated a Kumar) represented by the Court of Waids 
was impleaded as defendant No. 1 ; Bhairabendra Narain, one 
. Of the two plaintiffs in Suit No, 225 of 1919, and Surendra Narain, 
son’ of Uday Narain deceased who was the other plaintiff in that 
suit as defendants Nos, a and 3 respectively ; and Sourendra 
Narain the plaintiff in Suit.No. 51 of 1922 as defendant No. 4. 

Suit No. 164 was instituted on the 25th October, 1930, on 
which date, as already stated, judgment was pronounced in Suit 
No. 51 of 1922 dismissing it, and petitions of compromise wére 
filed in the two suits namely No. 225 of 1919 and No. 51 of 1922 
as between Raja Jogendra Narain, Bhairabendra Narain and 
Surendra Narain. The plaintiffs in this suit were No, r Punyendra 
Narain and No. 2 Surendra Narain; the former being grandson 
bya predeceased son and the latter, as already stated, son of 
Uday Narain deceased who was co-plaintift with Bhairabendra 
in Suit No. 225 of 1919, Inthe plaint the history of the litiga- 
-tion between Rani Siddheswari and Rani Abhayeswari was given ; 
it was asserted that on Raja Kumud Narain's death one Lalit 
Narain grandfather of plaintiff No.2 and great grandfather of 
plaintiff No. 1, as the nearest male agnate, was entitled to succeed 
-and did succeed to-the Raj; it was alleged that Lalit Narain 
instituted a suit against Rani Abhayeswari for recovery of posses- 
sion of the Raj but the suit was withdrawn on a compromise 
under which the Rani was to remain in possession till her death ; 
and that on the Rani’s death Lalit Narain’s son Uday Narain be- 
came entitled to succeed and did succeed to the Raj. And then 
in para 14 the foundation of the claims of the two plaintiffs was set 
out in the following. words :— 

"That the said Kumar Uday Narain Deb died on the rst 
January, 1924, leaving him surviving his second son Kumar 
Surendra Narain Deb, the plaintiff No. 2 and thé plaintiff No. 1 
who is the only son of his predeceased eldest son Kumar Tikendra 
Narain Deb, The plaintiffs state that in the selection of the 
eldest and nearest agnate preference has sometimes been given 
to the elder branch of the family and sometimes to the eldest 
member and that it is difficult to ascertain the exact rule of 
succession in this respect; but the plaintiff No. 1 believes 
that it is lineal primogeniture and the plaintif No. a 
- believes that it is ordinary primogeniture; and the -plaintiffs 
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Civa, agree and state that if it is the former the plaintif Ne.1 is 
1936. entitled to succeed and if it is the latter the plaintiff No. 2 is 
Kumar Punyendra entitled to succeed tothe Bijni Raj estate, which on the death 
Narain Deb of the said Kumar Uday Narain Deb has vested either in plaintiff 
Kumar Jogendia No, 1 or in plaintiff No. a.” 
Narain Deb. Jogendra Narain, his tide as Raja being disputed and 


designated as Kumar and represented by the Court of Wards, 
was impleaded.as defendant No.1; Bhairabendra Narain. and 
Sourendra Narain as defendants Nos. 2 and 3; Debendra Narain 
Roy as defendant No. 4; and as defendant No. 5. the Trustee 
in Bankruptcy in London to the estate of one Maharaj Kumar 
Prince Victor Nityendra Narain of Cooch Bihar was made a 
party under undue influence and co-ercion and at a time when 
be was seriously ill and hard pressed for money executed a 
conveyance in favour of the Prince of his right, title and interest 
in the Bijni Raj estate and that the Prince had since then been 
adjudged a bankrupt in England and his estate had vested in 
the Trustee. To the plaint was appended a schedule of properties, 
the items being the same as those described in the schedule in 
"Suit No. 84 of r930 with only this difference that an item oft 
~ lac: of rupees said to be in the Bijni Treasury which is to be 
found in the schedule in the latter sult is not reproduced, and 
the values given as regards all the other items being less so that 
the aggregate claim was put down at Rs. 3 lacs and ro thousand 
and odd. . í 2 

Suit No. 84 of 1930 and Suit No. 164 of 1930, instituted as 
'aforesaid, remained pending in the First Court of the Subordinate 
Judge of the 24-Parganas at Alipore. In March 1931, Mr. Laine, 
Member, Board of Revenue, Assam, introduced a Bill in the 
Assam Legislative Council, called the Bijni Succession Bill The 
Bill was passed as Assam Act II of 1931. It received the assent 
of the Governor on the 27th March 1931 and of the Governor- 
General on the gth May 1931, and was published under section 
81 (3) of the Government. of India Act in the Assam Gazette of 
the zoth May, 1931. 

On the Act coming .into force, it was pleaded in defence in : 
the two suits as a bar to the. plaintiff claims. Additional 
written statements were filed on behalf of the plaintiffs and 
certain issues were framed or added to those originally framed 
with the.result that there came to be for trial ao issues in Suit 
-No. 84 and 24 issues in Suit No. 164. Ofthe 2o issues in Suit 
No. 84,—issues Nos 14, 15 and rg(b) related to the question of 
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effectiveness of the probate of the Will of Rani Abhayeswari in 
respect of the properties situate in the Province of Assam ; and 
issues Nos, ^6, 17, 18, 19(8) and 2o related to the question 
whether the Act operated as a bar. And in Suit Ne. 164 the 
issue which raised the last mentioned question was issue No. 24. 
Under an order of the Subordinate Judge dated the 3oth January 
1932, which was slightly varied by this Court on the rath July 
1932, the issues in the two suits just referred to have been first 
tried out. The result has been that Suit No. 164 has been 
wholy dismissed and Suit No. 84 has been dismissed in part, 
that is to say, in respect of the properties which are situated in 
the Province of Assam, and bas remained pending in respect of 
the two items of immoveable properties, one situated in Bengal 
and the other in the United Provinces. The plaintiffs in the 
two suits have then preferred these appeals. 

At the hearing of the appeals several sets of arguments have 
been addressed to us: Mr, P. R. Das, has addressed us on 
behalf of Debendra Narain Roy (Appellant in Appeal No. 171); 
the Advocate-General and Dr. Basak on behalf of the Court 
of Wards representing Raj: Jogendra Narain (respondent in both 


the Appeals); Mr. S. C. Bose, on behalf of Bbairabendra Narain- 


(respondent ia both the Appeals); Mr. Gunada Charan Sen; 
on behalf of P unyendra Narain and Surendra Narain (appel- 
lants in Appeal No. 205); and Mr. J. N. Sen, for Maharaj 
-Kumar Prince Victor Nityendra Narain (respondent in Appeal 
No. 205 ). 

The controversy in the appeals broadly speaking centres round 
two main questions ; rst Whether the Act, and particularly sec- 
tion 4 of it, was ura vires the Assam Legislature; and and; 
What is the effect of the Act upon the two suits. To deal with 
these questions the provisions of the Act will have to be consi 
dered ; and for the first question a general view will be sufficient, 
but for the second question a more detailed examination will 
be necessary. .The first question. will be taken up first. 

The long Title of the Act is—‘An Act to regulate the 
succession in the Bijni Raj”. The Preamble states,—“Whereas 
it is expedient to declare and supplement the customary law of 
succession in the group of estates known asthe Bijni Raj in 
Assam with a view to the prevention of disputes and the preserva- 
tion of the Raj" Section r gives the short Title of the Act as 
“The Bijni Succession Act, 1931.” Section 2 contains Definitions 
of the following words and expressions ;—“'The Bijni Raj’ or 
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‘the Raj’; ‘Family’; ‘The Holder of the Raj’ or ‘the Holder’: 
and ‘Prescribed.’ Section 3 declares the Bijni Raj an impartible 
estate descendible to a single male holder according to the 
provisions of the Act. Section 4, which is the all important section 
of thé Act for the purposes of these cases, consists of three sub- 
sections, Sub-section (1) declares Raja Jogendra Narain as the 
Holder from his nomination on September 28th, 1895 by Rani 
.Abhayeswari and for his life time ; sub-section (2) declares Bhaira- 
bendra Narain as the next holder on Raja Jogendra Narain’s death, 
and also provides for succession in case of Bhairabendra Narain 
predeceasing the Raja; and sub-section (3) declares that subsequent 
successions were to be determined by nomination cr appointment. 
Section 5 givesa list of persons in their order who would be 
entitled to nominate, together with the qualifications and con- 
ditions to be fulfilled to be so competent. Seclion 6 provides 
for confirmation of nominations and the effect of the confirma- 
tion. Section 7 provides for appointment to succession in case 
of failure of nomination. Section 8 lays down that publication 
in the Gazette of a nomiration confirmed cr appointment made 
would be conclusive proof of title to the Raj from the appropriate 
date provided the person is alive on such date. Section. 9 pro- 
vides for temporary administration of the Raj when there is no 
holder. Section 10 lays down certain restrictions to transfer and 
on attachment or sale. Sections rr, 12 and 13 lay down certain 
savings, succession-fee and power to make rules. In the schedule 
appended to the Act the estates of the Raj are described. 

‘Leaving out of account for the moment the other provisions 
of the Act and confining his attention solely to the first two 
pub-sections to section 4,—for that is the only part of the Act 
by which his client is bit—Myr. Das has argued in limine that the 
declaration ‘contained therein is not ‘law’ in the sense in which 
a legislative body is competent to enact it, This contention has 
been raised in this Court for the first time by Mr. Das and does 
not appear to have been raised in the Court below. 


“Law, in its most general and comprehensive sense,” says Black- 
stone (Commentaries Vol. 1, page 38) “signifies a rule of action, 
and is applied indiscriminately to all kinds of action, whether 
animate or inanimate, rational or irrational. Thus we say, the laws 
of motion, of gravitation, of optics, of mechanics, as well as the 
laws of nature and of nations. And itis that rule of action which 
is prescribed by some superior, and which the inferior is bound to 
obey." . 
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‘Municipal Law’ called so in complizn:e with common speezh 
as denoting the rule by which particular districts, communities or 
nations are governed, says Blackstone (Ibid, p. 43), 

“ig properly defined to be a rule of civil conduct prescribel by 
the superior power in a State, commanding what is right and -pro 
hibiting what is wrong." . . : 

And says he, 

“First it isa Ru% .» not a transient sudden order froma supe- 
‘tior to or concerning a particular person; but something perma- 
nent, uniform and universal. Therefore a particular act of the 
legislature to confiscate the goods of Titius or to attaint 
bim of high' treason, does notenter into the idea of a municipal 
‘law ; for the operation of this act is spent upon Titius only and 
has no relation to the community in general ; it is rather a sentence 
-than a law. But an Act to declare that the crime of which Titius is 
accused shall be deemed to be high treason ; this has permanency, 
uniformity and universality and therefore is properly a rule, It 
is.also a rule to distinguish it from advice or counsel which we 
are at liberty to follow or.not, as we. see proper, and to judge 
"upon the reasonableness or unreasonableness of the thing advised ; 
whereas our obedience to the liw depends not upon our appro- 
.bation, but upon the maker’s will. Counsel is only a matter of 
persuasion, law is matter of injunction ; counsel acts only upon 
the willing law upon the unwilling also, It is also a rule to 
distinguish it from a compact or agreement, for the compact is a 
promise proceeding jrom us, law is a command directed /o us. 
* * * Municipal law is also a rule of civil conduct. This dis- 
tinguishes municipal law from the . natural or revealed ; the former 
-of which. is the rule of moral conduct, and the latter not only the 
-rule of moral conduct but also the rule of faith. * * * It is 
.likewise a rule prescribed. Because a bare resolution, confined 
in the breach of the legislator without manifesting itself by some 
_ external sign, can never be properly a law. It is requisite that 
‘this resolution be notified to the people who are to obey it. 
-But the manner in which the notification is made is a matter of 
very great indifference.” i 

Pertinent to this matter it is profitable io quote what Markby 
in his.Elements of Law, when stating the conclusions of Austin 
drawn from Hobbes and Jeremy Bentham in his lectures on the 
Province of Jurisprudence, has said. He has observed, *— 

“ Law isa term which is used in a variety of different mean- 
ings; but widely as these differ, there runs thrcugout them al] 

* Sse pp, 1 to 3—Rep. 
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the common idea of a regular succession of events, governed by 
a rule, which originates in some power, cordition or agency, 
upon which the succession depends. 

“The conception of that law which we are about to consider— 
the law of the lawyer—is contained within and forms part of the 
conception of a political society, * * * 


“In a political society one member, or a certain definite body 
of members, possesses the absolute power of issuing commands 
to the rest, to which commands the rest are generally obe- 
dient, * * * 

“It is the body of commands issued by the rulers‘of a political 
society to its members which lawyers call by the name ‘law.’ 
There are only two small and very insignificant classes of the 
commands so issued which are not laws. Very rarely notifications 
in the form of commands are issued by the rulers of a political 
society, which are nevertheless not enforced: as, for instance, 
rules of rank and pr.cedence in society, orders’ to wear mourning 
when a great person dies, and so forth. These are no part of law. 
in our sense ofthe term. So also the rulers of a political scciety 
Sometimes, but very rarely, address a command to a particular 
individual or individuals by name, Such occasional and specific 
commands are not properly comprised under the term law, which, 
as we have said, involves the idea ofa general rule, applicable to 
all cases which come under à common class, 

“Austin considers that there are two other objects included 
within the province of jurisprudence and called laws, which are, 
nevertheless, not commands; namely, declaratory laws, and laws 
which repeal laws. But, asit seems to me, every such law, if it 
is addressed by the sovereign one or number to its subjects gene- 
rally, if it isa signification of desire and is imperative, falls under 
Austin’s conception of law; though it may only bea complete law, 
that is, a complete command, when takenin connexion with some 
other signification of desire." 

The learned Advocate-General has argued that itis not permis- 
sible to separate sub-sections (1) and (2) of section 4 from the rest 
ofthe Act and to judge whether those sub-sections contain decla- 
rations which would satisfy the requirements of ‘law,’ understood 
as above, That argument is undoubtedly reasonable. Mr, Das 
has argued that the declarations represent rules which are in the 
nature of senatus decreta or previlegia as contradistinguished from 
senetus consulta or gis in Roman Law-terms to which reference 
will be made hereafter—in that they are not general rules which 
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regarded tbe whole community, The argument is correct in the 
sense that the declarations relate to the status of two specified 
persons only and not of persons generally belonging to a given 
class or community ; but ‘law’ they are all the same, For even 
ifthe two sub-sections are taken entirely divested of the context, 
they do lay down a rule in the sense in which Blackstone has 
used that term,—not a transient sudden order concerning either 
Raja Jogendra or Bhairabendra, the operation of which is spent 
on them or either of them only, but something which would bind 
the members of the Bijni Raj family as also the community in 
generalin their relations with those persons, something, which, 
in that way, presents a feature of permanency, uniformity and 
universality. To apply the test which Markby has referred 
to, the declarations are not such as are not meant to be enforced 
nor are they addressed to any individuals in particular, but 
involve the idea of a general rule applicable to all relations which 
the said two persons would have ^with the world outside in 
their capacity as holders cf the Bijoi Raj Mr. Das's contention, 
therefore, must be overruled. 


Mr. Das has next contended that the declarations containad 
in the aforesaid sub-sections are in the nature of decrees in res- 
pect of the rights of particular individual or individuals and that 
though legislative enactments embodying such declarations are 
within the competency of the British Parliament which is a 
sovereign body and which exercises not only legislative functions 
but certain judicial functions as well, they are entirely ura vires 
the Indian legislatures, Central as well as Provincial We shall 
have to discuss the nature of the Act taken as a whole hereafter 
and in that connection will have to consider whether it can be 
regarded as a Private Act, as Mr. Das has contended that it is, 
But, for the present we confine ourselves to the two sub-sections 
aforesaid which contain what Mr. Das says are declaratory decrees 
in favour of the particular individuals referred to therein. 


The principle of Parliamentary sovereignty as Dicey in his 
Law on the Constitution has said, “means neither more nor less 
than this, namely tbat Parliament thus defined has under the 
English Constitution, the right to make or unmake any law what- 
ever; and, further, that no person or body is recognised by 
the law of England as baving a right to override or set aside the 
legislation of Parliament," In the classical passage on the subject 
of unlimited legislative authority of Parliament, Blackstone in his 
Commentaries, Vol r, page 161 has said,—'" It can, in short, do 
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every thing that is not naturally impossible ; and therefore some 
havé not scrupled to call its power, by a figure rather too bold, 
the omnipotence of Parliament. True it is, that what the Parlia- 
ment doth, no authority on earth can undo.” Coke in his Insti- 
tutes (4th Institute, p. 36) says, “The power and jurisdiction of 
Parliament is so transcendent and absolute that it cannot be con- 
fined, either for causes or persons, within any bounds,"—aud 
gives some instances of interference with private rights which 
strikingly illustrate the absolute nature of the power that the 
Parliament can exercise, Dicey has said,— ` 


"Parliament, however, habitually interferes, for the public 
advantage, with private rights. Indeed such interference has now 
become (greatly to the benefit of the community) so mucha 
matter of course as hardly to excite remark, and a few persons 
reflect what a sign this interference is of the supremacy: of Parlia- 
ment. The statute-book teems with Acts under which Parliament 
gives privileges or rights to particular persons or imposes particular 
duties or liabilities upon other persons,” (Law of the Constitution 
PP. 4647) a, 

In Maitlands’ Constitutional History of England under caption 
'The Work of Parliament, at pages 380-383 it has been pointed 
out that though the most important work of the Parliament is 
that of making statutes this is not all that it does, and that leaving 
out’ of account the judicial power of the House of Lords as a Court 
for the trial of l'eers and as a Court to which appeals can be 
brought from the lower Courts, and the procedure by way of 
impeachment, the Houses of Parliament do a good deal of impor- 
tant work without passing statutes and hearing causes ; and that 
such statutes as the Parliament makes are by no means confined 
within what a jurist or a political philosopher could consider the 
domain of legislation, There it has been observed,— 


“ A vast number of statutes he (i.e, the jurist or the political 
philosopher) would class rather as Privilegia than a éegis; the 
statute lays down no general rule but deals only with a particular 
case This is particularly noticeable in the last century, * * * * 

* * One is inclined to call the last century the century of 
privilegia” 

. The legislative powers of the Indian Legislatures, Central 
and Provincial which are all non-sovereign law-making bodies, 
arise from definite Parliamentary enactments, The powers are 
wide and plenary, but the authority they exercise are as completely 
«subordinate to, and as much dependent upon Acts of Parliament 
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-as is the power of any other body, which is a creature of a statute, 
to make by-laws. When any particular case comes before the 
Courts, whether civil or criminal, in which the rights and liabilities 
of any party are affected by any legislation of an Indian Legislature, 
the Courts may have to determine with a view to the particular 
case whether such legislation was or was not within the legal 
powers of the Council . This of course is the same thing as 
adjudicating as regards the particular case in hand upon the 
validity or constitutionality of the legislation in question. The 
Courts however cannot declare invalid, annul or make void a 
law so passed, but if it is found ura vires or unconstitutional :they 
will refuse to give effect to it and treat it as void or invalid or 
having no legal existence. The leading case on the subject 
[Zhe Queen v. Burak (1)] in which the constitutionality of an 
Act (XXII of 1859) of the Indian Legislature was in question, 
Lord Selborne in delivering the judgment of the Judical Committee, 
expressed himself thus :— í 


“The Indian Legislature has powers expressly limited by 
the Act of the Imperial Parliament which created it, and 
it can, of course, do nothing beyond the limits which 
circumscribe these powers, But, when acting within these limits, 
it i$ not in any sense an agent or delegate of: the’ Imperial 
Parliament, but has, and was intended to have, plenary powers of 
legislation, as large, and of the same nature, as those of Parliament 
itself. The established Courts of Justice, when a question arises 
whether the prescribed limits have been exceeded, must of 
necessity determine that question; and the only way in which 
they can properly do so, is by looking to the terms of the 
instrument by wbicb, affrmatively, the legislative powers were 
created, and by which, negatively, they are restricted. If what 
has been done is legislation within the general scope of the 
affirmative words which give the power, and if it violates no 
express condition or restriction by which that power is limited 
(in which category would, of course, be included any Act of the 
Imperial Parliament at variance with it) it is not for any Court 
of Justice to inquire further, or to enlarge constructively those 
conditions and restrictions." 


‘It may be observed here that the same principles have since 
been held to apply to enactments of.Colonial legislatures [See 


(1) (1878) L. R. 3 App. Cas. 889; L. Re 5 L-À. 178; LL. R. 4 Calc, 172 
(182) ; 5 C. L. R, 197. p Pp 


231 


Cimr, 


1956. 
rd 


Kumar Punyendra 
Narain Deb 


v. 
Kumar Jogendra 
Narain Deb. 


434 


Crv. 


1936. 
—— 
Kumar Punyendra 
Narain Deb 
v. 
Kumar Jogendra 
Narain Deb. 


THE CALCUTTA LAW jOURNAL. (Von. LXIV. 


Powell v. Apollo Candle Company, (1); Harris v. Davies, (2) 3 
Musgrave v. Chun Teeong Toy, (3)] 
The powers of the Indian Legislature (which, by section 63 


-of the Government of India Act, shall consist of the Governor- 


General and two chambers namely the Council of State and the 
Legislative Assembly) are given by section 65 of Act. The 
portion of the section relevant runs thus: 

“The Indian legislature shall have power to make laws—(a) 
for all persons, for all Courts, and for all places and things, 
within British India." 

If the Act now under consideration or the declarations 
contained in its section 4 sub-sections (r) and (2) which we are 
at present dealing with are ‘law’ as we have held they are, the 
same would obviously be entirely within the competence of the 
Indian Legislature. But it bas been suggested that the declara- 
tions concern only particular individuals and therefore do not fall 
within the category of ‘laws for all persons? In our opinion, 
section 65(1) (e) cannot be construed to mean that the laws are 
to be general laws for all persons, for all Courts and for all places 
and things. 

So far as the Local Legislature of a Province is concerned the 
powers are given by section 80A(1) of the Government of India 
Act which runs in these words :— 

“The local legislature of any province has power, subject to 
the provisions of this Act, to make laws, for the peace and good 
government ofthe territories for the time being constituting that 
province," - 

We shall hereafter refer to the several contentions that have 
been urged in connection with tome cf the expressions used 
in this sub-section ; but at the present moment the point we are 
considering is whether the words of the sub-section would admit 
ofa law in the shape of such declarations as are contained in 
the two sub-sections of section 4 of the Act under consideration. 
In our view the ‘laws’ contemplated by section 8oA(r) are laws 
of all kinds, not only laws in general or in the abstract, but rules 
of law in concrete cases as well Reference in this connection 
may be made to the decision of the Judicial Committee in 4sAóusy 
v. Allis, (4) where Lord Hobhouse said thus :— 


(1) (1885) 10 App. Cas. 282. 
(2) (1885) 10 App. Cas. 279. 
(3) [1891] L. R. A. C. 274. 
(4) [1893] L. R. App. Cas. 939 (344). 
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“lf the New Zealand Legislature had enacted that in a con- 
crete case such as the present one, the New Zealand Courts should 
have power to give the plaintiff a decree notwithstanding that the 
defendant held himself aloof, we should hardly have heard the 
suggestion that such a law was not one for the peace, order or 
good government cf New Zealand. Of course they have framed 
their law in more abstract and flexible terms. But taking those 
terms their Lordships are clear that it is for the peace, order and 
good government of New Zealand” ete. etc, 

We are of opinion therefore that the declarations contained 
in the first two sub-sections of section 4 of the Act are such 
"declarations as a local legislature of a province, otherwise compe- 
tent is empowered to enact. ‘ 

In pressing his contention aforesaid, namely that it is beyond 
the competency ofa local legislature of a province to make de- 
claration of this nature Mr. Das has asked us to scrutinza care- 
fully the words, “laws for the peace and good government of the 
territories forthe time being constituting tbat province." He has 
not disputed that the Assam legislature has plenary powers to 
make such laws as mayin its opinion be conducive to peace and 
good government, but he has contended that such laws must partake 
‘of the character of general legislation of provincial concern. 
For the purposes of this argument he was prepared to concede 
that a declaration, or ‘a declaratory decree’, as he would call it, 
may be a law enacted for paace and good government. He does 
not dispute the correctness of the pronouncement cf Rankin, C. J. 
in the case of Girindra Nath Banerjee v. Birendra Nath Pal, (1), 
which is in these words :— 

"In my judgment it is reasonably clear that these words (mean- 
ing the words peace and good gcvernment) appearing in section 
80A (1) and some of the other sections of the Act are used be- 
cause they are words of the widest significance and it is not open 
to a Court oflaw to consider with regard to any particular piece 
oflegislation whether itis meritorious in the sense that it will 
conduce to peace and good government. It is sufficient that they 
are wOrds which are intended to give, subject to the restrictions 
of the Act, a legislative power to the body which it invests with 
that authority." 

Mr. Das also desires to stand clear of the decision of the 
Judicial Committee in Bhagat Singh v. The Ring Emperor, (2) 
which made it perfectly plain that the Court is no judge to 


(1) (1927) L L. R. 54 Calc, 727 (738). 
(a) (1931) L, R. 58 L. A, 169 ; $3 C. L. J. 383. 
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determine whether a particular measure is or is not for peace arid 
good government, And he does not dispute the decision of Lord 
Halsbury L. C. in Riel v. T'he Queen, (1) that the words authorise 
the utmost discretion ofenactment for the attainment of the ob- 
jects pointed to and that 

“They are words under which the widest departure from 
criminal procedure as is known and practised in this country (mean- 
ning England) have been authorised in Her Majesty’s Indian 
Empire.” 

And further observed that there was not the least colour for 
a contention that : 

“Ifa Court of law should come tothe conclusion that a par- 
ticular enactment was not calculated as a matter of fact and policy 
to secure peace, orderand good government that they would be 
entitled to regard any statute directed to those objects, but which 
a Court should think likely to fail of that effect as udfra vires and 
beyond the competency of the Dominion Parliament to enact.” 

So in Keith on Responsible Government, and Edition, Vol. 1, 
page 302, it has been ' said, — 

*By modern usage tbe power of legislature is to legislate for 
the ‘peace, order and good government’ of the territory, and there 
can be no doubt that the phraseology agrees in effect with the 
older ‘peace, welfare and good government’ or the Victorian power 
to make laws in all cases. The means to these ends are entirely 
for the judgment of the legislature which enacts, the testis sub- 
jective, not objective, and no Court can substitute its views of 
what should be enacted for those of the Legislaiure. This was 
laid down in Ried v. The Queen (1).” 

Mr. Das however maintained that unless it is a general legis- 
lation of provincial concern it cannot be regarded as law which 
the local legislature of the particular province is competent to 
enact. He bas relied in this connection upon three cases to which 
we shall now refer. 

The first case is Russel v, The Queen (2). The case was on 
appeal from the Supreme Court of the province of New Bruns 
wick and the Act of which the validity was the question for deci- 
sion was the Canada Temperance Act, 1878. Under the British 
North America Act, 1867, commonly called the Federation Act, 
the legislative authority of the Parliament of Canada was confer- 
red by section gr, and the exclusive powers are given to the Pro- 


(1) (1885) L. R. 10 App. Cas. 675, 
(a) (1882) L. R. 7 App. Cas. 825. 
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vincial Legislatures ofthe Provinces in respect of certain subjects 
enumerated in section 92. Under section 9r the Canadian Par- 
liament has authority to make laws for the peace, order and good 
government of Canada in relation to all matters not coming within 
the classes of subjects assigned by the Act exclusively to the legis- 
latures of the provinces, The section then proceeds to lay down 
2g specified items with respect to which the exclusive legislative 
authority of the Parliament of Canada is reserved and then, at the 
end, it is said,——"And any matter coming within any of the classes 
of subjects enumerated in the section shall not be deemed to 
come within the class of matters of a local or private nature com- 
prised in the enumeration of the subjects by this Act assigned 
exclusively to the legislature of the provinces.” In section 92 the 
subjects of exclusive provincial legislation are enumerated, -the 
last item, No. 16, being,—“Generally all matters of a merely local or 
private nature in the provinces" One important feature of this 
sort of classification is obvious and that has been pointed out by 
Lefroy in his Constitutional Law of Canada at page 75 in these 
words :—" l'he great importance of that feature of the Federation 
Act (3.91) whereby a general undefined and unrestricted power 
to make laws for ‘the peace, order and good government of Canada 
in relation to all matters not coming within the classes of subjects 
assigned exclusively to the lagislatures of the provinces by sec- 
tion 92 is given to the Dominion Parliament is obvious. Yet it may 
mislead to speak, as is often done, of the residue of legislative 
power under the Canadian Constitution belonging to the Dominion 
Parliament, because the provincial legislatures under section 92 
also have a residuary power to make laws in relation to ‘generally 
all matters of a merely local or private nature in the pxovince.' 
The exercise of legislative power by the Dominion Parliament 
in regard to all matters not enumerated in section 9r ought, 
therefore, to be strictly confined to such matters as are unques- 
tionably. of Canadian interest and importance, It derives no 
jurisdiction from section gr when legislating on any subject not 
included within the classes of subjecta enumerated in that section, 
which do deal with any matter which is in substance of local or pro- 
vincial concern and does not truly affect the interest of the Domi- 
` nion as a whole. When so legislating it has no authority to trench 
or encroach upon any class of subjects which is exclusively 
assigned to provincial legislatures by section ga. It cannot 
legislate in relation to matters which in each province are substan- 
tially of local or private interest upon the assumption that these 
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matters also concern the peace, order and good government of the 
Dominion.” 

The feature noticed as above is very important for, as will 
be seen when the classification of subjects in the schedule to 
the Devolution Rules framed under the Government of India 
Act is examined, this feature is there absent and in that classi- 
fication any conflict that may arise under the classification under 
the Federation Act has been sought to be avoided by safeguards 
which seem reasonably adequate. Under the classification -under 
the Indian Constitution all subjects remain central subjects, 
unless expressly scheduled in Part If of the schedule or declared 
by the Governor-General in Council to fall within the said part 
as being merely of a local or private nature within a particular 
province, For the purpose of understanding the true import of 
the decision cited as aforesaid this feature has to be remembered ; 
for the question which arose in the case was whether the subject 
falling exclusively within the scope of the provincial legislature 
as a subject of local or provincial interest, the Canadian 
Parliament ooull legislate on it as affecting the Dominion asa 
whole. . Their Lordships referred to Citisens Insurance Com- 
pany v. Farsons(1) in which the principle with the aid of which 
the distribution of legislative powers as provided for in sections 
9t and 9a, and their general scope and effect were to be cons- 
trued, and held that the matter regulated by the Act in question 
was not a matter exclusively assigned to the provincial legislatures- 
but was a matter which could be legislated upon by the Dominion 
Parliament -by virtue of its general authority to make laws for 
the peace, order and good goverment of Canada. 

The next case relied on is Attorney-General for Ontario v. 
Attorney-General for the Dominions (a) and the Act concerned 
was the Canadian Temperance Act 1886. It was held that the 
general power of legislation conferred upon the Dominion Parlia- 
ment by section gr of the North British America Act 1867, in 
supplement of its therein enumerated powers must be strictly 
confined to such matters as are unquestionably of national interest 
and importance, and must not trench on any of the subjects 
enumerated in section ga was within the scope of provincial 
legislation, unless they have attained such dimensions as to affect 
the body politic of the Dominion. Lord Watson observed,— 

" Their Lordships do not doubtthat some matters, in their 

(1) (1881) L. R. 7 App. Cas. 96. 

(2) [1896] L, R, App. Cas. 348. 
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origin .local and provincial, might attain such dimensions as to 
affect the body politic of the Dominion, and to justify the Cana- 
dian Parliament in passing laws for their regulation or abolition 
in the interest of the -Dominion. But great caution must be 
observed in distinguishing between that which is local and pro- 
vincial and therefore within the jurisdiction of the provincial 
legislation and that which has -ceased to be merely local or pro- 
vincial and has become matter of national. concern, in such sense 
as to bring it within the jurisdicti»n-of.the Parliament of Canada. 

The third case relied upon is Attorney-General for Canada v. 
Attorney-General for. British -Columbia (1) in which Lord Tomlin 
referred to. several earlier -decisions and stated the propositions 
which had been laid down therein on questions of conflict between 
the jurisdiction of the Parliamént- of the Dominion and provincial 
jurisdiction. The propositions were restated in a later decision, 
In ve: The Regulation and Control of Aeronautics in Canada 
(2) to which the learned Advocate-General haa drawn our atten- 
tion. Mr. Das seeks to use the cases in his favour. because 
jurisdiction was said to be in the: Dominion Parliament under the 
words “ peace, order and good.government of Canada" in section 
gt-of the Federal Act, only when the subjects were held to be 
unquestionably of national interest and importance. Such a 
criterion was necessary to be. resorted to in order to settle the 
conflict between the two jurisdictions,. but it cannot enter into 
the meaning of the words themselves. 

That the above is a correct. appreciation of the decisions will 
be apparent from what has heen said of the case of Russell v, 
The Queen (3) in Quick and Garran’s Annotated Constitution of 
the Australian Commonwealth, pages 512-513. There a Capadian 
case is quoted in which Strong, C, J. said,— . . 

“It is established by Russe// v. The Queen (3) that. the .Domi- 
nion being invested with authority by section gr. to make laws 
for the peace, order and good government of Canada, may pass 
What are denominated local option laws, But as I understand 
that decision, such Dominion laws must be general laws not 
limited to a particular Province.” “ 

And it has been further noted there that in the case of Attorney- 
General for Ontario v. Altorney-General for the Dominions (4), 


(1) [1930] L. R. App. Cas. 97. 
(2) [1932] App. Cas. 54 (71). 

(3) (1882) L. R. 7 App. Cas. 829. 
(4) [1896] L. R. App. Cas. 348. 
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Sue Lord Watson observed that they need not be general laws, 
1936. not limited to a particular province, but they must be for the 
Kumar Punyendra benefit of the whole of the Provinces ; and Lord Herschell re- 
Narain Deb marked that it would be too narrow to say that such laws must 


Kumar- Jogendias extend to every province, but on the other hand they must not 

Warata Deb; be local legislation in a particular province. - 

In our opinion, this contention of Mr, Das has no substance. 
Under the Government of India Act, as will presently be seen, 
"any matter which, though falling within a central subject is 
declared by the Governor-General in Council to be of a merely 
local or private nature within the province” is a provincial 
subject (Schedule I of the Devolution Rules, Part II, item No. 
51) and so a subject on which the provincial legislatures may 
legislate. There is nothing in the description of this item to 
suggest that the words ‘local’ and ‘private’ as used in this item, 
should have a meaning only coextensive with the entirety of 
the province or a meaning which involves such idea as of national 
interest and importance extending over the whole of the province 
and not merely over a part of it. The local legislature is fully 
competent to legislate on the subject “for the peace and good 
government of the territories for the time being constituting that 
province.” [Vide Section 80A(1) of the Act], The case of 
Ashbury v. Ellis (1), which is an authority for the proposition 
that under the words “peace, order and good government of 
New Zealand ” legislation decreeing a concrete case could legi 
timately be passed, has already been cited. 

' The next contention presented by Mr. Das is a more weighty 
one and deserves very careful consideration. For the purposes 
ofthis contention it makes no difference whether the first two 
sub-sections of Section 4 of the Act are taken aloof from the 
rest of the Act or the whole of the Act is taken together. The 
contention, broadly stated, is that the Act is a piece of legislation 
on a subject which the Assam legislature had no power to deal 
with.- With regard to legislation dealing with private matters 
we have been referred to several enactments, One of these is 
the Murshidabad Act (XV of 1891), but Mr. Das has contended 
that itis an Act of the Indian Legislature and that the Indian 
Legislature is competent to make any law and so a law such 
as the Act deals with. Another is the Punjab Kalra Estate Act, 
1932 which was passed by the Punjab Legislature with the 
sanction of the Governor-General under Section 80A (3) of the 


(1) [1893] L, R, App. Cas. 339. 
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Government of India Act; and Mr, Das’s contention is that it 
is equally w/tra vires, if it was passed in circumstances similar 
to those under which the Bijni Succession Act was passed, The 
several steps inthe process of reasoning on which this conten- 
tion is based have to be stated with precision: aist. Section 
80A (1) of the Government of India Act says "The local legisla- 
ture of any province has powers, subject to the provisions of 
this Act, to make laws" etc. ; and the expression “subject to the 
provisions of this Aci" means subject to the Classification of 
subjects into ‘Central’ and ‘Provincial’ as enumerated in the 
schedule 1 to the Devolution Rules framed under section 45A 
of the Act. and. The subject with which this legislation is con- 
cerned rightly falls under item 16 or item 47 of the central subjects 
and can become a provincial subject only if a declaration is 
made by the Governor-General in Council to the effzct that it 
is ofa merely local or private nature within the province so as 
to come under item sr of the provincial subjects, but in the 
present case admittedly there was no such declaration; as the 
subj.ct remained a central subject the provincial legislature had 
no authority to legislate on it. 3rd. The legislation purports 
to hava been made with the previous sanction of the Governor- 
General in accordance with sub-section (3) of Section 89A, but that 
sub-section does not eonfer a power on the provincial legislature 
to legislate on a central subject but only imposes on it a disability. 
4th. Clause (e) of the said sub-section speaks of “regulating a 
central subject? which only means this that if there is a legislation 
on a central subject by the Indian legislature and if a provincial 
legislature, acting upon its own field of legislation on a provin- 
cial subject, finds it necessary to impinge upon that legislation 
of the Indian Legislature, it may do so but not without the 
previous sanction of the Governor-General under that sub-section ; 
and in any event it does not mean that a provincial legislature 
can make an original law in respect of a central subject with the 
previous sanction of the Governor-General. If the reasoning be 
correct it is obvious that the Assam Legislature in enacting, only 
with the previous sanction of the Governor-General under Section 
80A (3), this piece of original legislation relating to a subject 
which admittedly a central subject acted ura vires its powers, 

As regards the rst of these points, it cannot be contended that 
the expression “subject to the provisions of this Act” means only 
subject to schedule I of the Devolution Rules in which the Central 
and Provincial subjects are classified in two parts: it must mean 
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subject to all the provisions contained in the Act itself, and the 
rules framed under the authority of the Act as well as the schedules 
which form a part of the rules. That being so, sub-section (1) 
of Section 80A would mean that the power which is conferred 
thereby on the provincial legislature—and the power so conferred 
is otherwis2 unrestricted and unconditional—is subject to the 
rest of the Act including the sub-sections (2), (3) and (4) of 
Section 80A itself and to the rules, including amongst others 
the Devolution Rules framed under section 453A and section 129A 
of the Act, and to schedule I which is a partof Rule 3 of the 
said Devolution Rules. These Devolution Rules appear to 
have been framed by the Governor-General in Council with the 
sanction of the Secretary of State in Council and to havé received 
the approval of both Houses of Parliament before they were then 
notified. The power, as already stated, is expressed in very 
wide terms, not restricted or conditioned except as “subject to 
the provisions of this Act," Under section 45A rules being framed 
classifying the subjects, they fall under two heads "central subjects" 
and “provincial subjects” for the purpose of distinguishing the func- 
tions of the Governmént of India and the Indian Legislature from 
local governments and local legislatures. If the other sub-sections 
of section 80A were not there then sub-section (1) being subject 
to section 45A and the classification which the rules framed there- 
under have made would perhaps have enabled the provincial legis- 
latures to legislate on provincial subjects only ; though it must be 
admitted that theré is anything expressly stated in the Act which 
would show that such would be the position. But the power given 
by sub-section (1) of section 80A is also subject to sub-sections (2), 
(3) and (4). Now, firstly, in respect of any legislation within its 
exclusive field if such legislation affects any Act of Parliament the 


‘provincial legislature has no power to make it [sub-section (4)]. 


Here then is a further curtailment of the power left to it after being 
subject to classification made by the rules framed under section 45A. 
Nextly, when it is a matter repealing or altering as to the particular 
province any law made by any authority in British India other than 
the legislature of that province, that provincial legislature may 
repeal or alter such law subject to the previous sanction of the 
Governor-General [sub-section (2). Here the law to be repealed or 
altered may be either on a central subject or on a prcvincial subject 
and may be an enactment of the Indian Legislature or any other 
provincial legislature, Sub-section (2) speaks of ‘any law’, ‘any 
authority’, and is not controlled eitler by sub-section (1) or by 
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section 45A or the rules and classification thereunder. On the 
other hand sub-section (r) being subject to sub-section (2) the result 
is that notwithstanding the curtailment of the power given by sub- 
section (1) by reason of the classification, the provincial legislature 
is entitled to travel beyond its exclusive field. If the fact be that 
sub-section (2) is not controlled by sub-section (1)—a fact which 
cannot possibly be controverted—we do not see any reason why it 
should be presumed that the intention of the legislature was any 
different in respect of sub-section (3) and that that sub-section 
should be regarded as controlled by sub-section (1). On the other 
hand it seems to us clear that just as it is the case with sub- 
section (2), sub-section (3) also reserves to sub-section (r) a further 
instalment of powers notwithstanding the curtailment the latter has 
undergone by reason of the classification aforesaid. The result, in 
- our opinion, is that sub-section (3) should be interpreted as meaning 
that the local legislature of a province if it makes cr takes into 
consideration any law** “(e) regulating a central subject", it 
may nof do so without the previous sanction of the Gow.rnor- 
General: In other words, that it may do so with such previous 
sanction. In our judgment the expression “ subject to the provi- 
sions of the Act” should be understood in the sense indicated 
above and not as Mr. Das has contended for. We are confirmed in 
the view that we take of the interpretation of sub-section (3) of 
section 804 on a reference to the rules framed under that sub- 
section, which as already stated are always framed by the Governor- 
General in Council with the sanction of the Secretary of State in 
Council and the approval of both Houses cf Parliament, as some of 
these rules enable the provincial legislatures to deal with subjects, 
some of which are central subjects. 

So far as the second point is concerned it may be premised that 
the subject-matter of the legislation falls either under item 16 or 
item 47. Item 16 is “Civil law, including laws regarding status, 
properly, civil rights and liabilities and civil procedure.” The 
subject, concerning as it does the succession to the Bijni Raj, comes 
well under ‘status’, ‘property’ or ‘civil rights, But whether it does 
so or not it does not matter, for there is item 47, the residuary 
item—" All other matters not included among provincial subjects 
under Part II of this schedule.” Admittedly, there has been no 
declaration bringing it under item 51 of Part 1I. The scheme of 
the classification is that all subjects remain central subjects unless 
specifically scheduled in Part-II or taken into that part by declara» 
tion, This it’ may be noted is a cardinal point of distinction 
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between the classification of subjects under the Gcvernment of 
India Act and such as it is under the Federation Act to which 
reference bas already been made, The subject, therefore, is a 
central subject ; and this legislation has been made on that footing, 
sanction under section 804(3) having been obtained, presumably, 
as the case was taken to fall within clause (e) of that section which 
speaks of “regulating any central subject." One branch of Mr. 
Das’s argument was that no central subject can at all be dealt with 
by a provincial legislature having regard to the classification of the 
subjects in the schedule. This argument we have already dealt with. 
Another branch of his argument was that if there was a declaration, 
such as is referred to in item 5r of Part II of the schedule, if after 
such declaration legislation is undertaken by a provincial legislature, 
that would be a case where the provincial legislatures would be 
legislating on a central subject; and that the sanction under sec- 
tion 80A (3) may have been obtained on an erroneous supposition 
that there was such a declaration when, in fact, there was none. 
To this branch of his argument there are two answers. One is that 
if clause (e) be held to apply to such cases, then the Governor- 
General in Council will first have to declare the matter '* to be of a 
merely local or private nature within tbe province", and again, 
before the law is to be made or taken into consideration, the 
Governor-General will have to grant sanction,—a procedure which 
savours of unnecessary duplication. This answer, however, 1s not 
conclusive, for justification of such & double procedure is not 
altogether inconceivable. But the other answer is that aflorded by 
rule 3, sub-rule (2) of Devolution Rules which says,— 

“ Any matter which is included in the list of provincial subjects 
set out in Part II of Schedule I, shall to the extent of such inclusion 
te excluded from any central subject of which, but for such inclu- 
sion, it would form part.” 

By this rule, therefore, the matter to which the declaration 
would relate would at once move out of Part I and get into Part II 
and become a provincial subject, never to step out again and resume 
its character as a central subject. After the declaration, therefore, 
there would be no room for the subject to come in under clause (e) 
of sub-section (3) of section 80A under the words "regulating any 
central subject. 


: To take up the fourth point before the third Mr, Das’s contention 
is based upon the meaning he seeks to attach to the word "regulat- 
ing” in clause (e) of section 8oA(3). -He bas argued that the word 
‘regulate’ does not mean 'enac? but means ‘adjust. The Court 
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below has illustrated this contention as being of this nature: If 
there is a legislation by the Indian Legislature on a central subject, 
a provincial legislature in regulating that central subject may only 
frame suks for adjusting that legislation to suit the particular 
province, Such an extreme position has been repudiated by Mr. 
Das and rightly enough, for the words of the sub-section are 
“make ** any law regulating a central subject.” He contends 
nevertheless that ‘regulating’ means ‘adjusting’, so that if there is a 
legislation by the Indian Legislature on a central subject that 
legislation may be varied by the provincial legislature in order to 
adjust it to the conditions and exigencies of the particular province, 
or, in other words, according to local conditions and needs of that 
province, It should be noticed that such a limited meaning would 
be inapplicable to the word as used at other places in the Act, e. g. 
in section 67 sub-section (2) (i). Read with the context that 
provision reads :— 

“Tt shall not be lawful * * * to introduce at any meeting of 
either chamber ofthe Indian Legislature * * * any measure 
* * * regulating any provincial subject or any part of a provin- 
cial subject which has not been declared by rules under this Act 
to be subject to legislation by the Indian legislature, " 

It is clear that when the Indian legislature makes an enactment, 
Such enactment can hardly, if ever, be an enactment adjusting a 
pre-existing provincial legislation to the whole of British India 
according to the local conditions and needs thereof, Mr. Das 
has relied for this meaning upon the decision of this Court in the 
case of Mafkur Mohan Saka v. Ramkumar Saha (1) We are 
unable to see any thing in that decision which supports such a 
meaning. On the other hand, in that case the Oxford Dictionary 
meaning of ‘regulate’ was referred to: ‘to control, govern, direct by 
rules or regulations, to subject to guidance or restrictions, to adopt 
to circumstances and surroundings", To control by legislation, to 
subject to guidance by creating a law, are meanings which would 
be covered by this definition; and we see no reason why sucha 
meaning should not be given. A subject or which is a subject 
which is at large, and if a law is enacted in order to control or guide 
it, that law regulates the subject. There are Regulations, which 
have from time to time been enacted in respect of virgin subjects, 
and they regulate those subjects notwithstanding that there was no 
pre-existing legislation in respect of them. Mr, Das has asked us 
to look into the two cases which were referred to by Mookerjee, J. 


(1) (19015) 23 C. L. J. 26 ; 20 C. W. N. 370 ; I. L. R, 43 Cale, 790. 
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in that case. Municipal Corporation of Toronto v. Virgo (1) and 
Attorney-General for Ontario v. Attorney-General for the Dominions 
(2) The former case is an authority for the proposition that a 
power to regulate need not necessarily incluje a power to prevent 
or prohibit ; and the latter that a power to regulate assumes the 
conservation of the thing which is made the subject of the regula- 
tion. The cases in our opinion do not help Mr, Das in 
any way, MAE: 

The third point taken is that sub-section (3) of section 80A, in 
the form in which it is expressed, only creates a disability and does 
not mean to confer a power. It is certainly correct to say that taking 
the sub-section out of the context, that is to say without reading 
it along with sub-section (1) which is controlled by it, it is difficult 
to find in it words which would indicate that any power was being 
conferred by it, But, as we bave pointed out, it has to be read with 
sub-section (1). Sub-section (1), as already observed, if its words 
“subject to the provisions of the Act” are omitted, confers the 
widest possible power; and if being subject to section 434 that 
power has been curtailed, that curtailment is vitally affected by ' 
sub-section (3). There is certainly a marked difference in the . 
phraseology adopted in sub-section (3) as compared with that in 
sub-section (2). In the former the words “ The local legislature of 
any province may nof without the sanction of Governor-General 
make or take into consideration, any law” etc. ; in the latter the words 

e “ The local legislature of any province may, subject to the provi- 
sions of the sub-section next following repeal or alter as to that 
province any law " etc. Why then is this difference ? Dr. Basak has 
treated us to a very interesting discourse on this matter. and we 
acknowledge the great assistance that we have derived. from his 
Jaborious research into the history of the legislation concerning the 
sub-sections. As regards an investigation into the history of an 
enactment there are certain cardinal rules to ba observed when such 
investigation is undertaken for construing a statute. Three cases 
will be sufficient for the purpose. 

In interpreting a statute the proper course in the first instance is 
to examine the language of the statute and to ask what is its 
natural meaning uninfluenced by the considerations derived from 
the previous state of the law and not to start by inquiring how the 
law previously stood and ‘then, assuming that it was probably 
intended to have it unaltered, to see if the words of the enactment 


(1) [18¢6] App. Cas. 88. 
(2) [1896] App. Cas, 348, 
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will bear an interpretation in conformity with this view. [Per Lord 
Herschell in Bank of England v. Vagliano (1)]. 

It ig useless to enter into the enquiry with regard to the history 
of an enactment and any supposed defect in the former legislation 
on the subject which it wanted to cure, in cases where the words of 
the enactment are clear. It is only material to enter into such an 
enquiry where the words of an enactment are ambiguous and 
capable of two meanings in order to determine which of the two 
meanings was intended. [Per Lord Esher M. R. in Queen v. Bishop 
of London (a)). 

We have not to do with the history of the words unless the 
words are doubtful and require historical investigation to explain 
them. If the words are really and fairly doubtful then according to 
well-known legal principles and principles of common sense, 
bistorical investigation may be used for the purpose of clearing 
away the doubt which the phraseology of the statute creates [Per 
Coleridge C. J. in Queen v. Most (3)]. 


The doubt, which the difference in phraseology, to which 
reference bas been made, creates, necessitates an historical investi- 
gation, and so long as we do not attack the problem of interpreta- 
tion at the wrong end we think we are justified in enquiring how 
the sub-sections found their way into this Act. Section 80A in its 
present language was inserted by the Government of India Act 
1919, 9 and 10 Geo, V. C. ror. The phraseology of sub-s:ctions (2) 
and (3) appearing in section 80A is the same as in section 79 of the 
"Goverr ment of Indi: Act, 1915, 5 and 6 Geo, V. C, Gx. If the his- 
tory of the sub-sections is traced down from the Regulating Act, 
1773 (13 and 14 Geo. III C. 63, sections 36 and 37), through the 
India Councils Act, 186r (24 and 25 Vic. C. 67 sections 42, 43, 44 
:and 48) and the India Councils Act, 1892 (55 and 56 Vic. C. 14 
section 5) it becomes perfectly clear that while the provision corres- 
ponding to ‘sub-section (3) of section 80A always imposed a restric- 
tion to the unrestricted power of legislation conferred on the local 
legislatures by the provision corresponding to sub-section (1), the 
provision corresponding to sub-section (2) was originally introduced 
to confer a power on the provincial legislatures which the provision 
corresponding to sub-section (1) which was there was not sufficient 
to confer. The difference in phraseology is thus accounted for: 
when a power was being conferred, the word ‘may’ was used ; 


(1) [1891] A, C. 107 (144). 


- (2) (1889) 24 Q. B. D. 213 (224-223). 
(3) (0881) 7 Q. B. D. 244 (251). 


245 


Civet. 


1936 
— — 


Kumar Punyendra 
Narain Deb 
v. 
Kumar Jogendra 
Narain Deb. 


246 


Civit, 


1926. 


Kumar Punyendra 


Narain 


Kumar J 
Narain 


eb 


THE CALCUTTA LAW JOURNAL. (Vor. LXIV. 


when a power already possessed was being curtailed the words 
‘may not’ were used. ° 

The result, in our opinion, is that the several sub-sections of 
section 89A are not to read as mutually exclusive, bul the first is 
contrclled by the other three, the second controls the first and is in 
its turn controlled by the third, the third controla both the first and 
the second, and the fourth, with which we are not very much con- 
cerned here controls all the others. To adopt Mr. Das’s construc- 
tion of sub-section (3) as conferring a disability only woull be to 
ignore the expression “ without the sanction etc. "—an expression 
wbich plainly indicates that there is some power reserved some- 
where; and, in our opinion, that power is contained in sub- 
section (1). 

The foundation of Mr. Das’s arguments in connection with 
the question of the competency of the Assam Legislature 
rests on the assumption that the matter of the legislation falling 
within a subject which admittedly is central can come within 
the purview of the jurisdiction of that legislature, only 
by being declared by the Governor-General in Council as 
being “of a merely local or private nature within the province” 
and so being brought under item s: of Part II of the Schedule 
of classification. His argument has been adopted by Mr. Gu- 
nada Charan Sen and Mr. J. N. Sen with some variations here 
and there, the structure and substance remaining more or less 
the same. Mr. Gunada Charan Sen has submitted an alternitive 
contention that asthe language of item 51 of part II of the sche- 
dule attracts the matter of this legislation the matter should be 
treated as a provincial subject and nota central subject ; and that 
even if it be conceded that section 804A sub-section (3) clause (a) 
enables a provincial legislature to legislate on a central subject, 
that power would be of no avail because here the subject was 
provincial and not central. This argument is obviously untenable 
because unlike as in the Federation Act, a matter, though it may ' 
be of merely local or private nature within the province, does not 
under the Government of India Act become a provincial subject 
unless there is a declaration by the Governor-General in Council 
to that effect. 


In our judgment a declaration contemplated in item 51 of Part 
II of the schedule of classification is not the only way in which 
a provincial legislature is enabled to deal with a central subject ; 
and we are of opinion that a central subject may be legislated 
upon by such legislature under section 80A (3) of the Goyern- 
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ment of India Act as was done in this case. We are also inclined, 
as at present advised, to agree with Mr. Bose that these two are 
not the only ways in which a central subject may be handled by 
a provincial legislature ; but of such other procedure as may be 
available it is not necessary for us to go into details. 

In agreement with the Court below, therefore, we hold that 
the Act was infra vires the Assam Legislature. 

We next come tothe second question, namely as to the effect 
of that Act upon the two suits now before us on appeal. 

In dealing with the second question in the Court below a 
very large number of authorities were cited on behalf of the parties 
and have been noticed by the learned Judge in his judgment. 
Many of them are on principles governing the construction of sta- 
tutes and their effects. About these principles there is no doubt 
whatsoever at the present day and accordingly they have not been 
disputed before us. This relieves us of the necessity of discussing 
some of those authorities. The points, however, which have been 
stressed upon before us on behalf of the parties as favouring their 
respective contentions and such authorities as may have some bear- 
ing on those’ points will only have to be considered. 

One important contention that has been urged by Mr. Das is 
that the Act is a private Act as distiuguished froma public Act. 
On this head bis argument, broadly speaking, is that the Act being 
so regarded, its construction and effect must be judged on the 
lines on which they are judged in English Courts. Blackstone, 
while saying that, 

“Law in its most general and comprehensive sense, signifies 
a rule of action; and is applied indiscriminately to all kinds of 
action whether animate or inanimate, rational or irrational,” 

and defining Municipal law as, 

“A rule of civil conduct prescribed by the supreme power in 
a state,” 


has classified statutes according to their several kinds in the 
manner following : 

“Statutes are either general or special, public or private. A 
general or public Act is an universal rule that regards the whole 
community; and of this the Court of law are bound to take notice 
judicially and ex.officio ; without the statute being particularly plea- 
ded or formally set forth by the party who claims an advantage 
under it, Special or private Acts are rather exceptions than rules, 
being those which only operate upon particular persons and pri. 
vate concerns ; such as the Romans entitled senatus decreta in cons 
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tradistinction to the senatus consudfa which regarded the whole com- 
munity; and of these which are not promulgated with the same 
notoriety as the former the Judges are not bound to take notice, 
unless they Le formally sbown and pleaded." 

It should, however, be mentioned here that for the purposes 
of judicial notice all Acts passed after 1850 are deemed public 
Acts unless the contrary is declared therein (Intérpretation Act 
1889, 52 and 53 Vict. C. 63, S. 9). 

The senatus consulta, in form, had nothing of the imperative 
of a lex about it; the presiding Consuls or the Emperor submitted 
their proposals and the senate approved of them, "These how- 
ever were the principal slatutory factors of the jus novum—law 
that differed widely from the principles of the old jus civile (see 
Muirhead’s Law of Rome, 3rd Edition, page 278.) About the end 
of the first century they had superseded /egis but just after the 
close of the second century they were in their turn superseded 
by the Imperial Constitution (See Hunter’s Roman Law, 2nd 
Edition, page 75). 

The private statutes lay down no general rule, but deals with 
a particular case, and would, as observed by Maitland in his 
Constitutional History of England in a passage already quoted, 
be classed by jurists and political philosophers rather as privilegia 
than as /egis, : 

" All legislative proposals which are submitted to Parliament 
are divided into two classes and are described either as public 
or private Bills, Parliament deals with each of these classes 
ina different manner. A public Bill may be introduced by any 
member in either House, but a private Bill may only be laid 
before Parliament upon a petition presented by the parties inte- 
rested ; and the procedure which is adopted to pass a public 
Bill into law is not the same in all respects as that which is 
adopted with regard to a private Bill The boundary line 
which divides the subjects which should be submitted to Parlia- 
ment by means of a public Bill and those which should be sub- 
mitted to it by means of a private Bill is extremely difficult to 
draw but as a general rule * * * any measure which affects only 
private interests or refers to a particular locality should be intro- 
duced as a private Bill. * * * There are however many Bills 
which although introduced into Parliament as public Bills are 
found to affect piivate interests, Bills of this kind are subject 
partly to the rules of procedure which govern private Bills and 
partly te those which govern public Bills and are known as hybrid 


e 
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Bills” [Halsbury’s Laws of England, Vol. ar, pp. 702-703, paras 
1285-1288] "Private Bills although they deal with almost every 
class of subjects, are divided into two groups, namely :—(t) Local 
Bills which are commonly referred to as private Bills are Bills 
promoted by particular corporations, companies and other parties 
who require parliamentary powers of the object or undertaking 
which they have in view, and therefore include Bills in relation 
to specified railways, harbours, piers, roads or tramways,supply 
of gas, water or electricity improvements, sanitary or police matters 
in local districts. A general Bill dealing with any of these 
subjects could be a public Bill; but where it is desired to apply 
or extend the general law in the case of a locality or to give 
exemption from it this is done by a private Bill. (2) Personal 
Bills which affect only the interests or property of the individuals 
to which they relate” [Ibid pp. 727-728, para 1383]. The proce- 
dure that is adopted with regard to private Bills is described in 
great detail in Halsbury’s Laws of England, Vol. 21, pp. 729 et 
seq, para 1356 onwards. 

In May’s Parliamentary Practice pp. 686 to 68g it is clearly 
brought out how in passing public Bills Parliament acts strictly 
in its legislative capacity, while in passing private Bills it still 
exercises its legislative functions but its proceedings partake of 
a judicial character. The following extracts may conveniently 
be quoted to illustrate the position :— 

“The persons whose private interests are to be promoted 
appear as suitors for the bill; while those who apprehend injury 
are admitted as adverse parties in the suit. Many of the forma- 
lities of a Court of justice are maintained ; various conditions 
“are required to be observed, and their observance to be strictly 
proved ; and ifthe parties do not sustain the Bill in its progress 
by following every regulation and form prescribed it is not for- 
worded by the House before which it is pending. Ifthey abandon 
it, and no other parties undertake its support the Bill is lost, 
however sensible the House may be of its value. The analogy 
which all these circumstances bear to the proceedings of a Court 
of justice, is further supported by fees which is required of every 
party promoting or opposing a private Bill, or petitioning or 
opposing any particular provision * * * The union of the judicial 
-and legislative functions is not confined to the forms of procedure 
but is an important principle in the enquiries and decision of 
Parliament, upon the merits of private Bills As a Court it 
enquires into and adjudicates upon the interests of private 
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parties, as a legislature it is watchful over the interests of the 
public," 

The analogy to proceedings in Court is so complete that even 
parties are sometimes restrained by prohibitory injunctions from 
promoting or opposing a private Bill or compelled by mandatory 
injunction to apply for a private Bill and in good faith to pro- 
mote it. 

As regards the classification of Parliamentary Statutes at 
different periods the history from the earliest times to the present 
day is given in Craies on Statute Law, pp. 56-57 [See also, per 
Parke B in Richards v, Easto (x1); and jer Coleridge J. in 
Shepherd v. Sharp (2)]. 

The words “of a merely local or private nature within the 
province” appearing in item sr of Part II of the classification 
schedule under the Government of India Act have unquestionably 
some relation to the ‘local’ and ‘personal’ Bills which are the two 
classes of Private Bills referred to above, But merely because 
an Act is a local and personal Act, as being confined to certain 
local limits and as affecting the status of a particular description 
of persons only, it would not cease to be a public Act, if the 
Act is the product of the legislature in its legislative capacity 
and is not the result of a procedure in which the legislature is 
called upon to enact a law embodying a conclusion arrived at 
by itjudicially or upon the basis of a contract as between the 
rival parties for whose benefit the law is intended. The subs- 
tance of the enactment may be of a local and personal nature 
regarded from some points of view, and in that way the enactment 
may partake of some ofthe characteristics of a Private Act under 
Parliamentary Legislation ; but if the procedure which is resorted 
toin the matter of enactment of Private Acts by Parliament be, 
asit is, unknown to the Indian and Provincial Legislatures, it 
is not at all apparent why the present Act, even though it may 
be regarded as local and personal in some of its aspects, a8 any 
the less a public Act than any other piece of legislation in this 
country. 

Several decisions Learing on the rules of interpretation to be 
adopted as regards private Acts have been cited before us. One 
is Dawson v. Paver (3). In that care Wigram V. C. said,— 

“Where an Act of Parliament in express terms or by neces 

(1) (1846) 15 M. & W. 244. 


(2) (1856) 25 L. J. Ex, 234. 
(3) (1844) 5 Hare 415 ; 67 E. R. 974. 
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sary implication empowers an individual or individuals to take 
or interfere with the property or rights of another, and upon a 
sound construction of the Act it appears to the Court that such 
was the intention of tbe Legislature—in such cases it may well 
be the du'y of the Court, whose province is to declare and 
not to make the law, to give effect to the decree of the legislature 
so expressed. But where an Act of Parliament merely enables 
an individual or individuals to deal with property of his or their 
own, for their own benefit, and does not in terms or by necessary 
implication, empower him or them to take or interfere with the 
property, or rights of others, questions of a very different character 
arise. Here the distinction between public and private Acts of 
Parliament becomes material. By a private Act of Parliament 
Ido not mean merely a private estates Acts, but local and perso- 
nal as distinguished from general public Acts Public Acts, it 
is said in the books, binds all the Queen's subjects. But of 
private Acts of Parliament, it is said, that they do not bind stran- 
gers, unless by express words or necessary implication the inten- 
tion to affect the rights of strangers is apparent in the Act; and 
whether the Act is public or private does not depend on any 
technical considerations (such as having a clause or declaration 
that the Act shall be deemed a public Act) but upon the nature 
and substance of the case. For these general  propo- 
sitions it is not necessary I should do more than refer to 
Sir Francis Basrington's case (1) and Lucy v. Levington (2). That 
the defendants’ Act in this case is a local and personal and in 
that sense a private Act of Parliament, does not admit of dispute. 
It is local as being confined to a particular place ; and personal 
as being expressed to be for the benefit of the individuals named 
init, and not for the benefit of all Her Majesty’s subjects ;—how- 
ever all may incidentally be benefited by that which improves 
this particular district. (His Honour read the title and preamble 
of the Act) Here we have that which in many of the reported 
cases ig stated to be the distinguishing feature of a private Act 
of Parliament. It states that the persons intended to be bene- 
fited by the Act are the persons having personal interests in the 
property which is the purpose of the Act to improve ; and the 
Act then appoints commissioners, empowers them to enclose and 
contains the drainage clause upon which the defendants more 
specifically found the right which they have insisted upon in this 
(1) 8 Co. Rep, 136 b. (138 a) ; 77 E. R. 681. 
(2) (1671) 1 Ventris 175 ; 86 E. R. 119. 
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eu suit, The plaintiff isa stranger to the Act upon which the defen- 
1936: dante are proceeding." 
fumar Punyeiðra It may be observed in this connection thatin A. v. Londan 
Narain Deb County Council (1) also it has been held that the test of what are 
Kumar Jogendra local and personal Acts is the substance and character of the Acts 
Narain Deb. themselves and not the mere form or description. It is apparent 


— n 
that the matter is a matter of substance and not of form or 


technicality, and if from the general tenor of the Act it appears 
that it purports to determine the status of individuals not merely 
inter se but also as governing their relations with other,—an 

_ element which is obviously present in the Bijni Succession Act,— 
the Act can hardly be regarded as a Private Actin the serse in 
which the term is understood in Parliamentary legislation, This 
is.a point of difference arising upon the substance of the enact- 
ment. 

It will be seen that Wigram V. C. in the case aforesaid.obser- 
ved,—''The plaintiff is a stranger to the Act upon which the 
defendants are proceeding." To understand the exact significance 
cftbis observation it is necessiry to look into the facts, because 
inthat case no question of procedure as regards the passing of 
Private Act was referred to and the word ‘stranger,’ therefore, 
was not used for the purpose of signifying that the plaintiff was 
not a contesting party in the legislation before the Parliament. 
The word is there used as meaning a person whose rights were 
not intended to be affected by the provisions of the Act. .It is 
true to say that every body is in some sense bound by a statute 
even though it be a Private Act. As was explained by Hale, C. J. 
in Lucy v. Levington (2) :— ; 

“Every man is so far party to a private Act of Parliament as no 
to gainsay it, but not so as to give up his interest ; it is the great 
question in Barrington’s case (3) The matter of the Act there 
decides itto be between the foresters and the proprietors of the 
soil ; and there it shall not extend to the commoners to take away 
their common, Suppose an Act says,—— Whereas there is a contro- 
versy concerning land between A and B it is enacted that A shall 
enjoy it, this does not bind others though there be no saving 
clause, because it was only intended to end the difference between 
the two." 

In Dawson v, Paver (supra) (4) the plaintiff was said to bea 

(1) (1893) 69 L. T. 440 : on appeal (1893) 2 Q. B. 454 C. A. 

(2) (1571) 1 Ventris 175; 86 E. R, 119. 

(3) 8 Co. Rep, 136 b (198 a) ; ?7 E. R. 681. 

(4) (1844) 5 Hare 415; 67 E. R. 974. 
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stranger because the Act empowered certain persons to deal with 
their own property in a certain place and defined by a certain 
description and there were no words which either expressly or by 
necessary implication imported that the legislature intenled to 
affect the rights of other persons in other property, and the plain- 
tiff. fell within the last-mentioned category. As Wigram, V. C. 
pointed out in the case aforesaid— 

"In private Acts in general the Legislature does nothing more 
than enable into a contract. who could not otherwise enter into it ; 
and the persons who are parties to the Act are expressly named 
in it [quoting from the judgment of Lord Chief Baron Mc. Donald 
in Riddle v WAite(1) ] * * * (Then referring to certain other 
cases). But these cases leave untouched the proposition that an 
Act of Parliament, not being a public Act, will not bind the right 
of strangers unless by express words or necessary implication the 
intention to do so can be collected. It is a question of cons- 
truction.” | 

The importance of the question whether the Act is a public 
Act or private Act consists only in this that if it is the latter then, 
though there be no saving clause, the rights of third parties will 
not be regarded as affected by necessary implication [See Craies 
on Statute Law, p. 467 note (O) referring to Co. Litt, p. 25 
note 16]. 

To illustrate this rule of construction several other cases have 
been cited. SArewsóusy v. Scott (2) in which Cockburn C. J. 
said.— í ` 

“We have been reminded that a private Act could never bind 
persons who were not parties to the Act. Provisions however 
general in their terms could not be held to affect the rights of par- 
ties who were not before the Parliament and whose RBI are not 
intended to be affected,” 


In Altrincham Union v., Chesire Lines Committee (3), Lord 
Esher said, — 


* In the case of private Act which is obtained by persons for 
their own benefit you construe moie strictly provisions which they 
allege to be for their benefit, because the persons who obtain a 
private Act ought to take care that it is so worded that that which 
they desire to obtain is plainly stated in it, " 
^ In Townley v. Gibson (4), Lord Kenyon observed that “ private 

(1) (1793) 3 Gwill 1387. 


(2) (1859) 6 C. B. N. S. 1 ; 141 E, R. 350 p 
(3) (1885) 15 Q. Be D. 597. (4) (1789)-4 TUR. 705. 
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Acts are not to be construed in precisely the same way as public 
Acts, but rather like a conveyance or contract according to the 
intention of the parties.” And Lord Wensleydale said iu 
Rowbotham v, Wilson (t), “as an agreement." So also Lord 
Halsbury L. C. said in Herron v. The Rathmines and Rathgar 
Improvement Commissioners (2) that the particular provisions may 
be regarded “as words of contract to which the Legislature has 
given. its sanction rather than the words of the Legislature 
itself. ” 


In Great Northern Piccadily and Bromton Railway Company v. 
Attorney-General (3), Lord Loreburn L. C. said,— 


* The Courts will take every means of defeating an attempt by a 
private Act to take away the right either of the Crown or of 
persons who have not been brought in, And I desire to say for 
myself that I am not satisfied with regard to these private Ácts of 
Parliament that there are sufficient means either of securing accu- 
rate drafting of or safeguarding the rights of persons other than 
those who are concerned in the private legislation, " 


The ratio of these decisions on which Mr. Das has relied is 
based upon the distinction in procedure that obtains for getting a 
private Act passed, and inasmuch as the procedure is entirely 
foreign to the Indian Legislatures, central as well as provincial, the 
principles of construction enunciated in them can hardly apply to 
the Bijoi Succession Act, even though that Act in some of its 
features may be taken to resemble a private Act. On the other 
hand, the learned Advocate-General has relied upon several cases 


which have laid down that even as regards Acts of this nature 


the enactments contained in them must be given the fullest effect ' 
when the necessary implication of the enactment justifies the same : 
e.g. Jn re Wilton's Settled Matates (4). 


Mr. Das has drawn our attention to the compromise inthe two 
suits Nos, 225 of 1919 and 51 of 1922 in order to establish that 
the Bijni Succession Act or at least section 4 thereof enacts what 
the parties or at least two of them, namely Raja Jogendra and 
Bhairabendra, agreed amongst themselves, And he has centended 
that, call it a private Act or a public Act, if the position be that 
an enactment merely declares what is a matter of agreement as 
between them the declaration can bind nobody but themselves. 
This principle has been affirmed in several cases on private Acts to 


(1) (1860) 8 H. L, Cas. 347. (2) [1892] App. Cas. 498. 
(3) [1909] App. Cas. 1. (4) [1907] 1 Ch so. 
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wbich we have already referred, Now the Subordinate Judge has 
summarized the nett result of the compromise in these words :— 

* By the compromise Raja Jogendra Narain was acknowledged 
to be proprietor and holder of the Bijni Raj estate and he was to 
continue to own and hold the estate for the term of his natural life, 
and after his death the plaintiff insuit No. 225:0f 1919 Bhairabendra 
was to become the proprietor of the Raj estate his interest being a 
vested estate in remainder in it from the time of the compromise, 
Bhairabendra got besides Rs, 150,000 from Raja Jogendra Narain. 
The plaintiff in suit No. 5r of 1922, Sourendra, gave up and 
abandoned all claims to the Raj, on getting 5 lacs of rupees from 
the Raja. Sourendra’s sister was married to Bhairabendra. ” 

This summary is substantially correct; except that to be more 
accurate it may be said that while the Raja Jogendra Narain was 
to be the proprietor of the Bijni Raj for life, Bhairabendra was to 
be absolute cwner, the interest of Bhairabendra being a vested 
interest in the remainder in the sense that his sons, grandsons, and 
80 on, in the eldest male line (lineal primogeniture) and failing them 
his nearest and eldest agnatic relations (ordinary primogeniture) 
would succeed to the Rajas an impartible Raj. 

The whole of the Act, with the exception of sections 3 and 4, is 
clearly outside the terms of the compromise. Section 3 declared 
the impartibility of the Raj, as the compromise also intended. 
Sub-section (1) of section 4 not only declares Raja Jogendra as the 
holder of the Raj as was provided for by the compromise but also 
stated, “with title dating from his nomination to the succession 
made by Rani Abhayeswari Debi on the 28th September 1895, "— 
a statement the effect of which is not to be found anywhere in the 
compromise. In sub-section (2) of section 4 Bhajrabendra’s title as 
the holder of the Raj after the death of Raja Jogendra is affirmed ; 
this is what the compromise intended. But in that sub-section it 
is also provided that in case Bhairabendra dies, his @uccessor 
according to lineal or ordinary primogeniture, as is also intended 
by the compromise, is to be the person who would, in the opinion 
of the Governor of Assam, be such heir, a condition which is not 
in the compromise but which perhaps does not after all signify a 
substantial deviation, But section 3 deviates from the compromise 
altogether; for after there is one succession on Raja Jogendra's 
death tke right of Bhairabendra's heirs according to lineal or ordi- 


nary primogeniture such as is reterved by the compromise is entirely ` 


taken away by the Act and such succession is thenceforward to be 
governed by nomination or appointment. The pointe of similarity 
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between the compromise and the provision contained in section 4 
ofthe Act are so few while the divergence between them is so 
marked and wide, that it is not possible to presume that the section 
is merely an embodiment cf an agreement, such as forms the 
essence of a private legislation. It should be remembered that at 
the date when the Bill was introduced there was in existence not 
tnerely the compromise, but also à judgment in a contested suit 
namely No. 51 of 1922 in which, as it is said, various questions 
relating to succession to the Bijoi Raj were discussed and adjudi- 
cated upon. Itis possible and indeed very probable that the com- 
promise was known to the legislature. But the supposition that it 
was on the footing of the compromise that the Legislature proceeded 
to make the declarations contained ia sub-sections (1) and (2) of 
section 4,—wbich are in their furm declarations in rem is not found- 
ed on any tangible materials, either in the shape of express words or 
of recitals cf circumstances or any thing else,—such as are to be 
found in private Acts. Indeed, it is quite possible anl not at 


‘all unreasonable to imagine that upon such materials as there were 


before it the legislature was satisfied that according to the custo- 
mary law of succession to the Bijni Raj which it was laying down 
in the other provisions of the Act, Raja Jogendra having had the 
nomination from Rani Abhayeswari was entitled to continue as the 


-holder of the Raj in preference to all others and that Raja Jogen- 


dra having consented to Bhairabendra coming in after his life-time 
had also nominated him as his successor, so that Bhairabendra 
under the said law was entitled to the declaration that was being 
made in his favour. , 

The only part of the Act by which Mr. Das’s client, the plain- 
tiff in Suit No. 84, is hit is section 4, because he has set up 


‘a title anteriór to the date on which the Act came into being a 


date on which the suit was pending. And as the declaration made 
in sub-section (2) of section 4 will take practical effect only on the 
death of Raja Jogendra it will not be incorrect to say that the 
said plaintiff is more immediately hit by aub-section (1) of that 
section which says,— d 
"Raja Jogendra Narain Bhup of Bijniis hereby declared and 
during his life-time be the holder of the Raj with title dating from 
bis nomination to the succession made by Rani Abhayeswari on 
‘the 28th October 1895." 
` To get over the effect of this declaration Mr. Das has advanced 
several arguments, It has been argued in the first place that the 
word ‘prevention’ in the expression “with a viéw to the prevem 
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tion of dispute" appearing in the preamble implies futurity, and that 
therefore the enactment should be read as intended to apply 
to such disputes as may in future arise, the disputes which were 
existing at the time when the Act came into being not being 
intended to be governed by it. For thé meaning of the word 
` prevent’ reference has been made to the case of Coverdale v. 
Grant, (1) where in a charter-party the words are "accidents preven- 
ting the loading;" and Pollock B. made certain observations indica- 
ting that the strict grammatical and original meaning.of the word 
‘prevent’ is averting something which is to come in futuré; but in 
the same judgment there are observations to the effect that the 
word in popular language means stopping something either before 
it has commenced or while it is going on. Disputes which had 
already commenced or were going on would therefore equally come 
within the purview of the word. Besides there are also the words 
“for the preservation of the Raj"—an expression which indicates 
a continuity-in respect of a state of things existing from before ; 
and, therefore, the legislation may well be taken to have been 
intended to apply to disputes which had already commenced and 
which threatened the existence of. the Rej, as being a legislation 
wbich would put an end to such disputes. 

Secondly, it has been pointed out that even though the portion 
of sub-section (r) of section 4 which runs in these words, “Raja 
Jogendra Narain Bhup of Bijni is hereby declared and shall during 
his life-time be the holder of the Raj" stands asa declaretion of 
his status for the entire period commencing from the point of time 
when the declaration is made and ending with the termination of 
his life, the plaintiff in suit No. 84 is not affected because bis title 
is a title which was previously acquired. And that therefore the 
words which really affect bim are the words “with title dating from 
the nomination to the succession made by Rani Abhayeswari 
Debi on the 28th Septemher, r895"— words which speak of a 
continuity of title from the date aforesaid up to the present day-— 
so that there is no room left for the title of anybody else. To 
get over the effect of these words it is said that they are no part 
of the enactment, but are mere recitals in the nature of a pream- 
ble, the correctness of which it is open to a party to challenge 
against whom they are sought to be used. It is pointed out that 
in many statutes there are subsidiary preambles,—other than the 
preamble to the statute as a whole; the subsidiary preambles 
being in the nature of recitals of facts prefacing some particular 


(1) (1882) 8 Q. B. D. Goo. 
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ite section or sections; and that the cffending words referred to 
1926. above are of that character. Several cases have been referred 
Kumar Pus Punyendra tO in this: connection : Mertens v. Hill (1), the case of a private 
Narain Deb Act in which Cozens-Hardy J. said that the recital though admis- 
Kumar Jogendra sible against persons claiming under the Act is not conclusive 
Narain-Deh; and the Court isat liberty to consider the fact on the Iaw to be 


different from the statement in the recital. 2. v. Haughton (2) 
in which Lord Campbell made similar observations, and also 
remarked that the recital ina private Actis merely evidence and 
not conclusive as an estoppel. Wharton Peerage Claim (3), in 
"which it was held that the recital in a private Act was very strong 
evidence for it is the well known practice of the Parliament not 
to allow such recitals to be inserted unless their truth was judi- 
cially established. It has also beenargued that though a recital 
in an Act of Parliament may be used as evidence it is not com 
clusive evidence and it is liable to be rebutted [See Craies on 
Statute Law, p. 429]. As instances in wbich such recitals were 
distinguished from enactments, the case of Brindadun v. Brindabun 
(4) and Baban Muyacha v. Nagu Shravucha (5) have been cited. 
On the other hand the learned Advocate-General and Mr. Bose 
have referred to a number of cases for the purpose of showing 
the conclusive character of recitals in Acts of Parliament. One 
of them is Commissioners for Special Purposes of Income-Tax v. 
Pemsel (6), in which at p. 549 Lord Halsbury L. C. said,— 

“That, in fact, the language of an Act of Parliament may be 
founded on some mistake and that words may be clumsily used 
I do not deny. ButI do not think it is competent to any Court 
to proceed upon the assumption that the legislature has made a 
mistake, Whatever the real fact may be, I think a Court of law 
is bound to proceed upon the assumption tbat the Legislature 
is an ideal person that does not make mistakes. It must be 
assumed that it has intended what it has said, and I think any 
other view of the mode in which one must approach the interpreta- 
tion of a statute, would give authority for an interpretation of the 
language of an Act of cae a which would be attended with 
the most serious consequences.” 

Another case is Labrador Co. v. The Queen, (i in which at page 
t23 Lord Hannen said,— 


(1) epee ent Di 
` (3 (1853) 1 5o! ; 22 Pu S9: (3) (1844) 12 Cl. & F, 298. 
icc o FUE d 

5) M » L. R. 2 Bom. tg. A 1891] L. R. App. Cas. 531. 

(7) [1893] App. Cas. 104. 53 
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“This isan absolute statement by the Legislature that there 


was a sigmeurie of Mingan, Even if it could be proved that the 
Legislature was deceived, it would not be competent for a Court 
of law to disregard its enactments. Ifa mistake has been made 
the Legislature can correct it, The Act of Parliament has declared 
that there isa signeurie of Mingan, and that thenceforward its 
tenure shall be changed into that of frank aleu roturier. The 


Courts of law cannot sit in judgment on the Ss but must 


obey and give effect to its determination.” 

A third case is Bentley v. Rotherham and Kümnik Local 
Board of Health (1), which is an authority for the proposition that 
with regard to subsidiary recitals the canon of construction is the 
same, namely that if the enacting part is clear and unambiguous 
they may not be referred to for the purposes of construction. 

We do not consider it necessary to deal with these cases in 
further detail because we are clearly of opinion that there is no 
foundation for the contention that the words “with title dating 
back etc" can be taken apart from the rest of. the passage 
and treated as a mere recital and not as a part of the: enact- 
ment. . 

Thirdly, Mr. Das has addressed to us some argument in order 
to emphasise the distinction between declaratory and remedial 
Acts, Declaratory statutes are generally retrospective in their 
operation. Blackstone J. in ical v. Verelst (2) said,— 

“Declaratory beris do not prove the law was otherwise before, 
but rather the reverse." 

A declaratory Act, said Coleridge, C. J. in Jones v. Bennet, 
(3,— 

Means to declare the law, or to declare that which has ii 
been the law,and there haviag been doubts which have arisen 
Parliament declares uir the law is, and enacts that.it shall con 
tinue what it then is," $ , 

But declaratory statutes may be of various iiid: ‘For instance 
a statute may correct an error in a former statute, and if the two 
are of tbe same session of Parliament, the second has relation 
back to the time when the first one was passed [Attorney-General 
v. Pougett (4) ]. It may be explanatory of a former statute ; and 
So there may be cases in which unless retrospective operation 


(1) (1876) 4 Ch. D. 588. UC 
(2 (1779) 2 Wm. Bl. 1277 ; 96 E, R. 751. 
(3) (1890) 63 L. T. 705. 

(4) (1816) 2 Price g8t; 146 E.R. 130. 
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is given it would fail of its object [See ser Parke, B in ££ v. Dursley 
(1) 4 There is also abundant authority for holding that if an 
Act is in its nature a declaratory Act the argument that it must 
not be construed so asto take away previous rights is not appli- 
cable [See Attorney-General v. Theobcld (2); Attorney-General v. 
Hertfort (3) ]. But it has been held that the use of the words 
"It is declared” ina statute does not necessarily import that the 
statute is merely declaratory of existing law and therefore retro- 
spective ; and that the use of the expression "It is declared” 
to introduce new rules of law is not incorrect and is far from 
uncommon, [Harding v. Queensland Stamp Commissioners (4) ] 

In Young v. Adams (5) Lord Watson delivering the judgment 
of the Judicial Committee pointed out that the cases do not lay 
down an invariable rule and observed as follows :— 

"It does not seem to me probable that the legislature should 
intend to extinguish by means of retrospective enactment, rights 
and interests which might have already vested in a very limited 
class: of persons, consisting, 80 far as appears, of one individual, 
namely the respondent. In such cases their Lordships are of 
opinion that the rule laid down by Erle, C, J. in Midland Ay. Co. 
v. Annie Pye (6) ought to apply. They think that in a case like 
the present the learned Chief Justice was rightin saying thata 
retrospective operation ought not to be given to the statute ‘unless 
the intention of the Legislature that it should be so construed is 
expressed in plain and unambiguous language, because it mani- 
festly shocks one's sense of justice that an act legal at the 
time of doing it should be made unlawful by some new enact- 
ment '," 

It will serve no useful purpose to refer to the other cases cited 
before us in this connection because here we are able as we shall 
presently proceed to show to distinguish upon the words of the 
Act itself,—the language of the Act in that respect being plain 
and unambiguous—which of its provisions are retrospective and 
which prospective, and we have notto rely upon any presump- 
tion as to intent relating to its operation to be inferred from the 
character of the Act being declaratory or otherwise. 

Fourthly, Mr. Das bas cited before us a variety of decision 
either laying down general principles of interpretation relating to 


(1) (18522 3B E E 1 110 E. R. 168. 

(2) (1890) 24 

(2) (aie Ap 18 > Ex. DU 154 E. R. 1014 

(4) [1898] A Hn e (5) £18983 App. Cas, 469. 
(6) (1861) 10 C. B. N. S. 179 (191) 
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retrospective operation of atatutes or dealing with specific enact- 
menta in which such principles have been applied. The rule is 
so firmly settled that we consider it unnecessary to refer to the 
cases in detail. Retrospectivity is never presumed and a law is 
regarded as retrospective only where itis so by express enactment 
or it isa necessary implication from the-language employed by 
the legislature, the presumption always being against the taking 
of vested rights, .In Craies on Statute Law it is expressed thus 
(p. 326 ),— 

“Before giving such a construction, meaning a retrospective 
construction toan Act of Parliament one would require that it 
should either appear very clearly inthe terms of the Act or arise 
by necessary and distinct interpretation, And perhaps no rule 
of construction is more firmly established than this that a retros- 
pectivé operation is not to be given toa statute so asto impair 
an existing right or obligation otherwise than as regards matter 
of procedure unless that eff:ct caonot be avoided without doing 
violence to the language of the enactment. Ifthe enactment is 
expressed in language which is fairly capable of either interpreta- 
tion it ought to be construed as prospective only.” [Referring to 
Smith v. Callender (1) ; Main v. Stark (2);- Gilmore v. Shuter 
(3); Moon v. Durden (4); Hickson v. Darlow (5); Waugh v. 
Middleton (6); Larpent v. Bibby (7); William v. Harding (8) ; 
Hough v, Windus (9); Ellis v. Mc. Cormick (10); Re Joseph 
Suche Co. Ltd. (x1) ; Re Athlumney (12) ||. Some of these cases 
have been referred to by Mr. Das in his arguments on this part of 
the cise. Other cases cited by bim in this connection are the 
following : Reid v. Reid (13) in which Bowen L. J. said,— 


“Tt seems to me that even in construing an Act which is to a 
certain extent retrospective and in construing a section which is 
to a certain extent retrospective we Ought, nevertheless, to -bear 
in mind that maxim (ie. Omnis nova constitutio futuris formam 
imponere debet non praeteritis) as applicable where we reach the 
line at which the words of the section cease to be plain." Gardner 
v. Lucas (14), in which Lord O’Hagan said,—''Unless there is 


(0) [1901] A. C. 3205. (2) (1890) 15 App. Cas. 384, 387. 
(3) (1679) 2 Mod. 310. (à (1848) 2 Ex. 2a. 

(s) (1883) 23 Ch. D. 69o, (6) (1853) 8 Ex. 352. 

(7) (1855) 5 H. L. Cas. 481. (8) (1866) L. R. 1H. L. 9. 

(9) (1884) 12 Q. B D. 234. (1:0) (1869) L. R. 4 Q. B. 271. 
(11) (1875) 1 Ch. D. 48. (12) [1898] 3 Q. B. 547. 


(13) (1886) 41 Ch. D. 408. (14) (1878) 3 Apps Cas. 582. 
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a clear intention of the legislature, clear and unquivocal, or unless 
there are some circumstances rendering it inevitable that we 
should take the other view, we are to presume that an Act is 
prospective and not retrospective”; and Lord Blackburn 
observed,—"Where the effect would be to alter a transaction 
already entered into, where it would be to make that valid which 
was previously invalid, to make an instrument of no effect at all 
and from which the party was at liberty to depart so long as he 
pleased binding,—I think the prima facie construction of the 
Act is that it is not to be retrospective, and it would require 
strong reasons to show that it is not the case." Mayor etc. of 
Yarmouth v. Simmons, (1) in which Fry, J. said that the retrospec- 
tive construction was not to be fovoured "unless the Legislature 
clearly and distinctly authorize the doing of something which is 
physically inconsistent with the existence of an existing right.” 

Mr. Das has also referred to two Indian cases decided by the 
Judicial Committee, both of which dealt with the question of 
succession of taluqdars under the Oudh Estates Act: of 1869. 
Under section ro of that Act the entry of the name of a persen 
in certain lists to be prepared under the Act is conclusive evidence 
of the fact that he was a taluqdar. In one of these cases, 
Shankar Bakhsh v. Hardeo Bakhsh (2), their Lordships held. 
that an entry had been improperly made and so declined to 
give effect to it; a list to be prepared under an enactment is 
evidently of different probative value from the enactment itself. 
In the other case Mahammad Abdus Samad v. Kurban Husain 
(3), all that was decided was that the Act could have no retrospec- 
tive operation, so as to, deprive the successors of a person who had 
died before the Act came into existence of rights which they had 
already acquired on his death. 

The learned Advocate-General and Mr, Bose have also referred 
to some of these cases and also a number of other cases bearing 
onthis question, butit willserve no useful purpose to refer to 
them as they also lay dowu the very same principle; the only 
difference being that in them it was possible to infer by necessary 
implication an intention to confer retrospective operation. Each 
of these cases, it may be stated, turned on the language and intend- 
ment of the particular statute with which it was concerned ; andit 
is obvious that the cases beyond laying down the general rule, to 

(1) (1878) 1o Ch, D. 518. 

(2) (1888) L. R. 10 I. A, 71 


iI. L. R. 16 Calc. 397. 
(3) (1902) L. R. 31 LA. 50; LL 


R. 26 All 119. 
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which we have already referred, do not afford usany assistance in 
construing the Bijni Succession Act which neither bears any simi- 
larity to any of- them iu its provisions, nor are in any respect 
gari materia with any of them, Asthe learned Advocate-General 
has submitted, the authority of a decision whether itis to apply 
or not to apply to a different statute is of little value, Jessel M. 
R, in Zn re New Callao (1), said,— 

“ Now as regards Zi/fies case (2), of course it is binding on this 
Court whenever you get the identical circumstances, but it is not 
binding if you consider it a case of construction ; because nothing 
is better settled than that the construction put upon an instrument 
by a Court of Jaw or equity is not binding on another Court of law 
or equity, even of inferior jurisdiction, as regards the construction of 
an instrument couched in somewhat similar language.” 

Fifthly, Mr. Das has drawn our attention to certain decisions in 
which the effect of subsequent legislation upon pending suits have 
been considered. The general law of course is that the law as it 
existed at the date when an action was commenced must decide 
the rights of the parties in the suit, unless the legislature expresses 
a clear intention to vary the relation of litigant parties to each 
other: the words used must appear to the Court to compel them 
to give the law an ex post facto operation [Hitchcock v. Way (3)). 
Cases illustrative of this general rule (that when the law is altered 
. during the pendency of an action the rights of the parties are 
decided according to the lawas it existed when the action was 
begun unless the new statute shows a clear intention to vary such 
rights) are noted in Maxwell’s Interpretation of Statutes, 7th 
Edition, page 192; Z'istleton v. Frewer (4); Wright v. Greenroyd 
(5) ; Zeman v. Houseley (5); Young v. Hughes (7). One of the cases 
relied upon by Mr. Das is Moon v. Durden (8), which was a case 
in which the question was whether a new enactment could defeat 
a pending action for a wager already commenced, that is to say an 
action for enforcement of a vested right. Parke, B., while observing 
that the general rule is nova constitutio futuris format, efc., laid 
down there that that rule which is one of construction only will 
yield to a sufficiently expressed intention of the Legislature that the 
enactment should have a retrospective operation. He said,— 


í (1) (1882) 22 Ch. D. 481. (2) (1878) 8 Ch. D. 806. 
(3) (1837) 6 A. & E. 943. (4) (1861) 31 L. J. Ex. 220. 
(5) (1861) 31 L. J. Q. B. 4. (6) (1874) 44 L. J. Q. B. 22. 


(7) (1859) 4 H. & N. 76 ; 157 E. R. 764. 
(8) (1848) 2 Ex. 22, 
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"In some cases the Legislature has thought it just to 
make enactments retrospective even at some sacrifice of general 
principle. But then it does so on express terms ; and generally, I 
believe invariably, couples the retrospective enactment with the best 
indemnity in favour of vested rights which tke nature of the case 
admits. ” 

In ve Joseph Suche and Company Lid. (1), in considering the 
effect of section 1o of the Judicature -Act 1875 upon a winding up 
which had already commenced, observed— , 

* I so decide because it is a general rule that when the Legis- 
lature alters the rights of parties by taking away or conferring on 
them only right of action, its enactments, urless in express terms 
they apply to pending actions, do not affect them. " 

A large number of important decisions bearing on the question 
of retrospective operation of statutes on pending actions were 
reviewed by McCardie, J. in the case of Bowling v. Camp (2). 
Some of those decisions also have been laid before us, the rule 
being everywhere stated in the same cogent fashion. Tt was argued 
thatit would ‘be attributing the grossest form of injustice to the 
legislature to proceed on the assumption that when an action has 
already commenced thè legislature bas passed an enactment turning 
a good claim into a bad claim, a good suit into a bad suit without 
making any provision for cost and compensation in the shape of 
indemnity. If however the provision of the enactment itself is 
clear, unambiguous and compelling in its meaning, . the absence of 
a provision as to cost or compensation is not quite material. And 
it may be stated also that the Code makes a provision, which 
leaves the discretion of the Court so wide in the matter of costs 
that it may be safely àssumed'that in case in which a pending 
action is affected by a new enactment a proper order, even though 
it be an order entitling an unsuccessful party for costs against the 
successful one, may not be beyond the competency of the Court, 
provided of course the claim of the unsuccessful party is found 
prima facie to be a good claim under the law as it previously stood. 
Certain Indian decisions have also been referred to in this conriec- 
tion; none laying down any principle other than this that in order. 
to affect a pending suit, there must bé something in the'Act itself 
clearly indicating such an intention on the part of the legislature, 
The cases are :—/nauendra Narayan v, Sarada Sundari (3); 

(1) (1875) 1 Ch. D. 48. 1 
(2) (1823) 128 L. T. 342. . 
(3) (1929) L L. R. 57 Calc, 796. 


Vor, LXIV.] HİGH COURT, 


Debendra v. Pashupati (1) ; Jogamohan Ghose v. Behari Barut (2) ; 
Brojfendra v. Sushil (3). The cases turned on the special language 
and feature of the particular enactments to which they related and 
which bear no similarity to the Bijoi Succession Act. The case of 
Sheikh Sardar Aii v. Sheikh Dolliluddin Ostagar (4), has also been 
referred to in which tbe decision of the Colonial Sugar Refining 
Co. v. L+ving (5) was relied on for holding that a right of appeal is 
not a mere matter of procedure but a vested right accruing as on 
the date of commencement of the suit. 

On behalf of the respondents, reliance was placed on the deci- 
sion in tbe case of Qui/fon v. Mapleson (6), in which there are 
certain remarks which the respondents desire to use in their favour. 
The special features of that case are explained in the decision of 
this Court in the case of Brojendra v, Sushil(3). They have also 
referred to the recent decision of the Judicial Committee in the 
case of X, C. Mukerji v. Musst. Ram Ratan Kuer (7). It would be 
sufficient to say that the considerations that arose in that case were 
widely different, Several other cases were also placed before us on 
their bebalf of which one deserves mention: Promatha v. Mohini 
(8), which suggests no departure from the general rule,— 

“The rule that enactments in a statute are generally to be 
construed to be prospective and intended to regulate the future 
conduct of persons is deeply founded in good sense and strict justice, 
and in the absence of clear words to that effect, as stated, will not 
be construed so as to take away a vested right of action aequired 
before it was passed, " 

For the purpose of deciding the second question, we shall have 
to construe the Act for ourselves, bearing in mind the cardinal 
rules of construction. But befsre we proceed to do so it would be 
convenient to deal with two matters which arise at the outset. 
Firstly we have been asked on behalf of the appellants to look into 
the statement of objects and reasons forthe enactment. To this 
the respondents object; but at the same time the respondents, by 
way of retaliation as it were, have referred us to the Debates in the 
Legislative Council relating to the passing of the enactment. We 
think we are precluded from looking into either of these things. 
Proceedings of the legislature in passing an Act—including state- 


(1) (1931) 35 C. W. N. 1047. (2) (1935) 39 C. W. N. 1096. 
(3) (1935) 39 C. W. N. 1213. (4) (1628) 48 C. L. J. 150. 
(5) [1905] A. C. 460. (6) (1883) 9 Q. B. D. 67a. 


(7) (1938) 40 C. W. N. 253. 
(8) (1920) 31 C. L. J. 463 ; I. L. R. 47 Cale. 1108. 
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Kumar Punyendra Ž7emdal (1). Nor are we at liberty to construe the Act by any 
Narain Deb reference to the Bill in its original form. [Herron v. Rathmines & 


Kumar Jogendra Rathgar Improvement Commissioners (a). The Judicial Committee 


Narai ih Deb. has said in Krishna Ayyangar v. Nallaperumal Pillai (3)—" No 

statement made on the introduction of measure or its discussion 
can be locked at as affording any guidance as tothe meaning of 
the words." Also, as was observed by Denman C. J. in Queen v. 
Capel (4»— 

“We are pressed with a history of the introduction of this 
proviso into the Act in its passage through Parliament. Of such 
facts, if capable of being ascertained, we are not permitted judicially 
to take notice. The law must ever be interpreted by the general 
rules of corstruction and we cannot travel out of its language in 
search of any supposed intention. ” 

Another matter that arises is whether in construing section 4 cf 
the Act or rather the first two sub-sections of that section we should 
‘confine our attention to that section or the said two sub-sections 
alone or whether we should look at the rest of the Act as well, 
On behalf of the respondents we have been asked to adopt the 
former course, because certain difficulties were felt in construing 
the rest of the Actin the light of certain submissions that were 
made on their behalf. It was said that we need not trouble to con- 
sider whether a particular interpretation of section 4 would fit in 
with the rest of the Act, because no question as regards the rest of 
the Act has yet arisen and any such question will be dealt with 
when, if ever, it does arise. We are of opinion: that we must take 
the whole of the Act into consideration, and ifany construction of 
section 4 does not fit in with the rest of the Act we must reject it 
and look for some other construction which would apply to all 
parts of the Act equally well, But in doing so we shall not be 
permitted to alter the meaning of what is of itself clear and explicit, 
In Bentley v. Rotherham (5) Jessel, M. R. expressed the rule in 
this way :— 

“ There is no doubt a rule applicable to Acts of Parliament as 
well as to other legal instruments, that you may control the plainest 


(1) (1895) L. R, a21. A. 102; 1, L R. 22 Calc, 788, 
(2) [1892] App. Cas. 498 (501), 

(3) (1919) L. R. 47 I. A. 33 (427. 

(4) (1840) 12 Ad. & E. 382. 

(5) (1876) 4 Ch. D. 585. 
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words by reference to the context. But then, as has been said very 
often, you must havea context even more plain, or at least as 
plain as the words to be controlled. ” 

The rule is also expressed thus :— 

“Itis only when any part of an Act of Parliament is penned 
obscurely and when other passages can elucidate that obscurity, 
that recourse ought to be had to such context for that purpose. 
No rule of construction can require that when the words of one 
part of a statute convey a clear meaning it shall be necessary to 
introduce another part of a statute for the purpose of controlling or 
diminishing the efficacy of the first part, " 

[Craies on Statute Laws P. 93, referring to Palmers case (1), 
and Warburton v. Loveland (2)}. 

Of the rules of construction to be adopted not many need be 
cited. One of the leading rules may be quoted, as the jst rule, 


from the language of Tindel, C. J. when delivering the opinion of | 


the judges in the Sussex Peerage case (3) :— 

“The only rule for the construction of Acts of Parliament is 
that they should be construed according to the intent of the 
Parliament which passed it. If the words of the statute are in 
themselves precise and unambiguous, then no more can be neces- 
sary than to expound those words in their natural and ordinary 
sense, The words themselves alone do in such cases best declare 
the intention of the law-giver. Butif any doubt arises from the 
terms employed by the Legislature, it has always been held a safe 
means Of collecting the intention, to call in aid the ground and 
cause of making the statute and and to have recourse to the 
preamble, which according to Dyer, C.J. in Sowel v. Lori 
Zouch (4)is a key to openthe mind of the makers of the Act 
and the mischief they are intended to redress.” 

A second rule, which may be availed of where a doubt arises 
whether general words have been used in general or particular 
sense, has been expressed thus by Turner L. J. in Hawkins v. 
Gathercole (5), quoting from Stardiing v. Morgan (5),— 

"Expositions have always been founded upon the intent of the 
Legislature, which they (the sages of law) have collected sometimes 
by considering the cause and necessity of making the Act, some- 


(1) (1784) 1 Leach C. C. (qth Edn.) 355. 

(2) (1831) 2 D. & CI. 489. * 

(3) (1844) 11 Cl. & F. 85 (143). 

(4) (1797) + Plow. 353 (360). — (5) (1854) 6De G, M. & Gr, 
(6) (1816) 1 Plow. 199 (204). 
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times hy comparing One part of the Act with another, and some- 
times by foreign circumstances.” 

A third rule isto be found in Attorney-General v, Sillem (1), 
in which Pollock, C. B. pointed out the dangers of travelling out 
of the Act itself and observed,— 

“In construing the statute it is our duty to ascertain the true 
legal meaning of the words used by the Legislature and to collect 
the irtention from the statute itself, either the preamble or the 
enactments, and not to make out the intention from some other 
sources of information and then construe the words of the statute 
in order to meet the assumed intention." 

And there is fourth rule, which is very important, as it lays 
down the order in which one should proceed. Sir W. Page Wood 
V. C. in Cope v. Doherty (2) has said,— 

“In construing any Act of the Legislature the verbal construc- 
tion of the particular section in question, if it be plain and simple, 
must govern tbe Court in arriving at its conclusion. If there be 
any doubt or difficulty in the wording of the particular section in 
question, the Court is entitled to look first at the circumstances 
attending the passing of the Act, next at the preamble, as far as 
it affords any indication which may serve as a key to the inter- 
pretation of the Act, and then, | may add, to the whole purport 
and scope of the Act to be collected from the various clauses 
other than the particular clause the meaning of which is in 
dispute.” 

Bearing in mind the procedure laid down in the decision last 
mentioned let us first of all examine section 4, sub-section (1). 
The sub-section contains a clear and unequivocal declaration s 
“Raja Jogendra Narain Bhup is hereby declared and shall during 
his life-time be the holder of the Raj with title dating from his 
nomination to the succession made by Rani Abhayeswari Debi 
on the 28th September, 1895.” 

Sub-section (2) also contains a declaration about Bhairabendra 
succeeding as the holder of the Raj upon the death of Raja 
Jogendra. ' 

The declaration in sub-section (1), therefore, though made 
‘hereby’, that is to say as at the time when the Act comes into 
operation, does, by its own words, go back to the nomination at 
the one end and the death of the other, of Raja Jogendra giving 
him a continuous status as holder of the Raj during the entire 


(1) (1863) 2 H. & C. 431 ; 159 E. R. 178. 
(2) (1858) 4 K. & J. 367 (369) ; 70 E. R. 154. 
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period. There is no question, upon the words used, of the declara- 
tion having anything to do with any period antecedent to the 
nomination, And commencing from the nomination and ending 
with his natural life, the same status is assured to him, There 
is no question of any further retrospective or prospective opera- 
tion of the declaration. It does not matter for the purposes of 
the cases before us, whether the declaration contained in Section 
3 is retrospective to its operation. As regards section 5 the word 
‘shall’ being used in the proviso contained in that section, 
the section, as an enactment, is prospective. So also are 
the sections that follow. So far then, no doubt or difficulty 
arises, 

Then, what is the status that had been declared in sub-section 
(r)? The answer must be,—The status of the holder of the Raj 
with title to that status as obtained by the nomination. ‘The Raj’ or 
*The Bijai Raj is defined as a group of estates, etc. [section 2 (1) ] 
and the estates are listed in the schedule, ‘Ihe holder of the 
Raj or ‘The holder’ means the owner of the Raj [section 2 (3) ]. 
It thus appears that instead of declaring the title of Raja Jogendra 
to the estates etc. which comprise the Raj, his title as ‘holder of 
the Raj’ is declared ; the expression ‘holder of the Raj’ meaning 
that he is the owner of the group of estates etc, which constitute 
the Raj. The form in which the declaration is expressed suggests 
that the group of estates etc. constitutes one entire entity to which 
Raja Jogendra having succeeded as owner by virtue of his 
nomination acquired the status of the ‘holder’ and that the status 
he so acquired would conlinue througout his life. The question 
at once arises whether he would remain ‘the holder’ only as long 
as he remains owner of the estates, or whether he will cease to 
be ‘the holder’ if he losesthe estates in whole or in part, or 
whether on the other hand it was the intention of the Legislature 
that he would, in no case, lose his title as owner either to all the 
estates or any of them. It is clear to our minds that there are 
no words in the two sub-sections or, for the matter of that, in 
the whole of the section, either expressly or by implication 
answering the questions, And yet the question has to be answered 
in order to make out whether the claim of title, if any, of persons 
other than Raja Jogendra or Bhairabendra to the properties or 
any of them would be barred by the declarations, We have 
therefore to travel outside section 4 and try to collect the 
intention. 

First, as to the circumstances attending the passing of the 
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Act. Of these all that we have are the iitizations, some of which 
had already come to an end and others which were pending. 
They by themselves do not throw much light, for nowhere in the 
Act are any of them referred to ; and regarded as circumstances 
attending the passing of an Actthey are at best equivocal for 
they leave us where we were, notenabling us to ascertain what 
exactly was the kind of mischief that was sought to be prevented 
or remedied by the Act. 


The next thing to look into is the preamble. The decisions 
are quite clearthat the preamble may always be referred to for 
the purpose of ascertaining generally the scope of the Act, where 
the enacting words are ambiguous [Dod. Bywater v. Brandling 
(1) ; Halton v. Cove (a); The Sussex Peerage case (3); Crowder 
v. Stewart (4); Commissionsrs of Income Tax v, Pemsel (5) ; 
Fenton v. Thorley & Co. Lid.(6) ] ; that the enacting words of 
the Act are not always to be limited by the words of the preamble 
and must in many instances go beyond it, and where they do so 
they cannot be cut down by reference to it [Salkeld v. Johnson 
(7); Pecock v. Pickering (8); Taylor v. Corporation of Oldham 
(9); Overseas of West Ham v. Iles (10); Powell v, Kempton 
Racecourse Co. (11); Fetcher v, Birkenhead Corporation (12) ]; 
and that on the other hand, the preamble does not extend the pro- 
visions of the Act beyond what the enacting part of the Act 
contains. [Basset v. Basset (13) ; Kinnaird v. Cory & Son (14); 
Walter v. Lane (15)]. 

The mischief intended to be remediedby and the scope and 
purview of the Act, as statel in the preamble, is—“Whercas it is 
expedient to declare and supplement the customary succession 
in the group of estates known asthe Bijni Raj in Assam with a 
view to the prevention of disputes and the preservation of the 
Raj". 

The legislature therefore aims at prevention of disputes and pre- 
servation of the Raj and with that object in view proceeds to declare 
and supplement the costomary law of scccession. Does it intend by 


(1) (1828) 7 B. & C, 643. (2) (1830) 1 B. & Ad. 538. 
(3) (1844) 11 CL & F, 85. (4) (1880) 16 Ch. D. 368. 
(5) [1891] App. Cas. 531. (6) [1903] App. Cas. 443. 
(7) (1848) 2 Ex, 256. (8) (1852) 18 Q. B. 789. 

(9) [1876] 4 Ch. D. 395. (10) (1883) 8 App. Cas. 386. 
(11) [1897] 2 Q. B. 242. (12) [1907] 1 K. B. 205. 
(13) (1744) 3 Atk. 204; 26 E. R. 918. 

14) [1858] 2 Q. B. 578. s) [1894] 1 K. B. 811. 
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the Act to prevent all kinds of disputes possible and preserve the 
Raj from all attacks ? The answer cannot be in the affirmative ; for it 
undertakes a legislation which covers only one particular branch of 
the law, namely the customary law of succession. As it is only the 
customary law of succession which the Legislature proceeds to de- 
clare and supplement it is only such disputes and such attacks as 
may injure the Raj in the absence of such law that were meant to 
be settled orrepealed. It follows therefore that the avowed object 
of the legislature in passing the enactment wasto remedy a mis- 
chief due to the absence of a proper piece of legislation dealing 
with the succession to the Raj. Therefore, the meaning of section 
4 which we have been trying to ascertain, of the declaration con 
tained in its sub-sections (1) and (2) is, according to the preamble, 
that the said sub-sections purport to declare the title to the status 
of ‘the holder of tha Raj’ as owner by right of succession of the 
entire entity of the group of estates etc. as constituting the Raj, as 
distinguished from the title to the properties themselves. The 
words of the enactment, which are of doubtful import, are neither 
cut down nor extended if this meaning is attributed to them. 

Next we proceed to see what isthe scope and purview of the 
Act and for that purpose we have to examine the other parts of 
the Act, other than the particular clause that we have to construe. 

Lord Moulton in National Telephone Co. Ltd. v. Post-Master 
General (1) has observed,— 

“While it is admissible to use the full title of an Act to throw 
light upon its progress and scope itis not legitimate to give any 
weight in this respect to the short title which is chosen merely 
for covenience, its object being identification and not description." 

Andin the same case there is an observation of Lord Parkar, 
which is important and should be borne in mind when examining 
the other parts of the enactment. He said :— 

"It does not appear to meto be consonant with sound prin- 
ciples of construction to cut down the plain meaning and effect 
of one section of an Act because if this meaning and effect be 
given to the section certain provisions of another section might 
be otiose," 

The short title is,— 

"The Bijni Succession Act, 1931." 

The full title is,— 

“An Act to regulate the succession in the Bijni Raj." 

The full title must not be neglected or disregarded and it may 

(1) [1913] App. Cas. 546 
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cms be some guide to the meaning, [Per Williams, J. in Smith v. Pres- 
1936. ton (1); fer Lord Denman C. J. in Hinton v. Dibbin (2) 3 per. 


Kumar Panyendra Coleridge J. in Blake v. Midland Railway Company (3); per 
Narain Deb Willes J. in Kenrick & Co. v. Lawrence & Co. (4) ger Cnitty J. 
Kumar Jogendra in Zast and West India Dock Co. v. Shaw Savill & Albion Co. 
Narain Deb, (5); fer Kekewitcb, J. in Attorney-General v. Margate Pier & 
Harbour Co. (6); per Lord Macnaughten in Zenfon v. Thorlay 

& Co. (7)] 


The full title and the preamble have been often used to deter- 
mine the scope and the purview of the Act and the object of the 
Legislature [See e. g. ger Jessel M. R. in Re. Griffiths Carr v. 
Griffith (8); Dartford Rural Council v. Bexley Heath & Co. LH. 
(9)]. They as well as the rest of the enacting part of the statute are 
to be all taken together [ Brett v. Brett (10)]. 

Both the preamble and the full title plainly indicate that it is 
the succession to the Raj with which the Act is concerned, This 
is not acase in which there is any conflict, either real or apparent, 
as between the preamble and the enacting part that is before us for 
construction. 

Now let us examine the other parts of the enactment. Section 5 
speaks of the persons entitled to nominate; section 6 of confir- 
mation of nomination and the effect of the confirmation; section 7 
provides for appointment in case of failure of nomination; 
section 8 states that publication in the gazette of a nomination 
confirmed or an appointment made is conclusive of such nomina- 
tion or appointment, All these sections deal with succession to 
the Raj. 

Section 9 is very important. It makes provision for administra- 
tion of the Raj when there is no holder; for it says,—' pendirig 
the confirmation of the nomination or pending the appointment, as 
the case may be, of the next holder”; that is to say, it speaks of a 
period during which there is no holder. It also speaks of an 
"incoming holder.” Can it be suggested that when there is no holder, 
there is nobody who has title as owner to the estates etc, comprising 
the Raj? The answer clearly is, no. The meaning is that so long 
as there has been no eonfirmation of a nomination made or no 


(1) (1836) 2 Har, & W. g. (2) (1842) 2. Q. B. 646. 
(3) (18:2) 18 Q. B. 93. (4) (1850) 25 Q. B. D. 99. 
(5) (1888) 39 Ch. D. 524. (6) [1900] 1 Ch. 749. 

(7) [1903] App. Cas. 403. (8) (1879) 1a Ch, D. 655.. 


(0) [1898] App. Cas, 210. 
(10) (1826) 3 Add, 210 ; 262 E. R, 456, 
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appointment made of anybody giving him the status of a holder 
the estates etc, are not without an owner and the title to them rests 
with somebody, that is to say, with the true owner, whoever be may 
be, and it is only their administration that is provided for by the 
section. This, in our opinion, removes the doubt that we felt as 
to the meaning of ssction 4 sub-sections (1) and (2), and makes it 
plain that the expression '* Holder of the Raj” or “Holder” was not 
intended to exclude the title of anybody on any ground other than 
succession to the Raj, the rules as to which are laid down in 
the Act. 

Proceeding to consider the different clauses of section 10 we 
find that they unmistakeably show that itis possible that at some 
time or other the properties, the whole of them or in part, may 
. have passed to outsiders by transfer made in contravention of the 
provisions of sub-section (1) of that section—a transfer which is 
declared void by sub-section (2) of that section—and yet the holder 
remains the holder notwithstanding such transfer. Sub-section (3) 


of section ro provides that in the case of a transfer made in contra- 


vention of sub-section (1) any holder would be competent to insti- 
tute a suit for recovery of the property transferred within 12 years 
from the date of death of the transferor orif on such death he is 
subject to any disability then within 3 years from the cessation of 
such disability, whichever of the two is the longer- period. The 
extent to which Limitation Act is intended to be affected by this Act 
is thus expressly specified in section ro sub-section (3). It is important 
to notica that according to the provision contained in section ro, 
the holder of the Raj is given a special period of time within which 
he may sue for recovery of properties transferred by the previous 
holder in contravention of the law and if.no such suit is commenced 
within that period the-transferee who was holding under such void 
transfer cannot be defeated thereafter. In the circumstances last 
mentioned, the holder remains the holder but the title to the 
transferred properties came to be in the transferee. The status and 
the title are then in two different persons. 

The savings contained in section 11 need not be detailed, but 
tbey are of importance as specifying the extent to which the general 
law is intended to be affected, Section 12 deals with succession fee, 
and section 13 with the power to frame rules relating to nomina- 
tions, confisination of nomination, temporary administration when 
there has been no nomination or confirmation of nomination or no 
appointment, and succession fees, and generally to carry out 
the purposes of the Act. 
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i ' "The whole Act appears to us to be entirely consistent with the- 
1936, preamble and the short title and none of the provisions contained 


Kùinar Pünyendra in the'sections carry the object of the Act beyond that which is 
Narain Deb: declared by the preamble and denoted by the short title, In our 
Kumir fopended: judgment it must be held that the Act is confined to the succession 
Narain Deb, to the Raj, and any title otherwise than on the basis of succession > 
m which any body may have to'the properties of the Raj or any 
portion thereof appears to us clearly to be outside the scope and 

purview of the enactment. And we are of opinion that the only 

title that sub-sections (1) and (2) of section 4 purports to declare, 

and the only title which section 8 speaks of is title as holder of 

the Raj on the basis of succession, either by nomination or by 

appointment, and no title based on any other ground. Any other 

view would, in our opinion, be inconsistent with the words of 

section 4 of the Act, read along with the context, the scheme and 

the intent of the Act. 

It follows, that suit No. 84 of 1930 in which the plaintiff's claim 
is based upon an alleged title acquired by adverse possession even 
though that claim is in respect of the properties which constitute 
the Bijni Rajas defined in the Act, but does not concern any 
question of status as the holder of the Raj or any question of 
succession is not barred by the Act. It also follows, that suit 
No, 164 of 1930 in which the plaintiffs’ claim is solely based on 
their alleged right of succession to the Bijni Raj is hit by section 4 
sub-sections (1) and (2) and cannot succeed. : 

In dismissing suit No. 84 the Subordinate Judge has said :— 

“Tt is apparent thatin view of section 4(1) of the Bijai Act; 
there could be no queson of acquisition of title by Abhayeswari 
by adverse possession ; fot; in the first place, she had not completed 
12 years! possession befor& fhe a8th September 1895 from which 
date the title of defendant No: x was declared by the section to com: 
mence, and secondly Abhayeswari must be deemed to have aban- 
doned her alleged adverse possession by the very fact of her 
nominating the defendant No. 1 to the suceession of Bijni Raj on 
that day. ” 

In our judgment the title which was declared by section 4 of the 
Act is the title to succession based upon the nomination as made on 
September 28tb, 1895, and had nothing to do with any title based 
on adverse possession tbat might have accrued to any other person 
and therefore the declaration contained in sectioin 4 of the Act 
did not affect such title. The question whether Rani Abhayeswari 
by the nomination that she made abandoned her adverse possession 
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or should be deemed to havs done so, or whether she completed 
the requisite period of adverse possession at all or in any manner, is 
a question of fact which will have to be tried on evidence adduced 
by the parties and is not a pure question of construction of the 
provisions of the Act. So far as section 9 of the Act has any 
bearing on the question, we are clearly of opinion that the enact- 
ment contained in it is expressly prospective in its language, The 
Subordinate Judge has held that suit No. 84 in so far as it concerns 
properties situated outside the province of Assam may proceed 
because the plaintiff's clain in that suit is based on adverse 
possession and he has also observed that this was conceded 
by the Advocate-General As, in our judgment, the Bijni 
Succession Act does not affect a claim based on adverse posses: 
sion, the Judge’s reason applies to the whole of the claim in 
suit and the whole suit will now proceed inspite of the Act. 

In connection with both the suits the learned Judge has also 
observed :— i 

"As Section 4 (1) isan enacting and operative part of the Act 
the defendants (meaning, plaintiffs) for reasons already stated, 
cannot be allowed to question the fact or the date of nomination 
of the defendant No. r for succession to the Raj. They cannot 
also be allowei to prove, as against Section 4 (1) of the Act, the 
alleged custom or Kulachar of succession as put forward in 
their plaint, The conclusion is therefore that by expressly 
declaring the title of the defendant No.1 with effect (rom 28th 
September, 1895, the Act by necessary intendment and implica- 
tion and none the less effectively imposed insurmountable bar to 
the present suits.” 

These observations in so far as they lay down that the plain 
tiffs in the two suits are debarred from questioning the correctness 
of the declaration contained in section 4 of the Act are. un- 
doubtedly correct. But while the plaintiffs in suit No. 164 by 
being so debarred are precluded from establishing the only ground 
on which their alleged title rests, the plaintiff in suit. No. 84 
whose alleged title rests on adverse possession on the part of 
Rani Abhayeswari does not necessarily stand in need of proving 
or disproving any of the matters which are covered by the decla- 
ration, but if he does require to go into any of those matters he 
_ also is barred to that extent. ; 

Ithas been argued on behalf of the contesting respondents in 
these appeals that if the interpretation that we have indieated 
&bove'is to be accepted, then the intention of the legislature would 
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be frustrated because the legislature aimed at the preservation 
ofthe Raj, and it would then be open to any person to attack it 
from outside and injure it. The answer to this argument is that 
the legislature for reasons of its own has not provided for all 
possible or conceivable contingencies and, at any rate, for no 
contingencies other than such as arose or would arise on the ground 
of succession to the Raj. 

There remain now to considera few special arguments which 
have been advanced to us by Mr. Gunada Charan Sen and Mr. J. 
N. Sen in connection with Appeal No. 205 of 1933. Mr. Gunada 
Charan Sen, appearing on behalf of the appellants in that Appeal, 
while adopting all the arguments of Mr. Das has submitted a 
special contention with regard to the two items of property which 
lie outside the territorial limits of the Province of Assam. He 
has argued that his clients’ title (i.e. of the plaintiffs in Suit No. 
164) to those properties at any rate are unaffected by the Bijni 
Succession Act inasmuch asthe Act being an Act of the Assam 
Legislature has no force outside the Provincé of Assam. Now, 
it is a general presumption that the legistation of country is 
territorial and that the Legislature does not intend to exceed its 
jurisdiction. But the scheme of the, Act may be such as to affect 
properties outside the territorial limits of jurisdiction of a parti- 
cular legislature and this generally happens when the legislation 
is intended to act through a person who is within such jurisdic- 
tion, In Maxwell on Interpretation of Statutes, 7th Edition page 
123, the law is thus expressed— 

“The State has a right to impose its legislation on its subjects, 
natural and naturalised, in every part of the world ; and no such 
matters as personal status or capacity it is understood always to 
do so; but with that exception, in the absence of an intention 
clearly expressed or to be inferred either from its language or 
from the object, subject-matter, or history of the enactment, the 
presumption is that Parliament does not design its Statute to 
operate on its subjects beyond the territorial limits of the United 
Kingdom. They are, therefore, to be read usually, as it words 
to`that effect had been inserted in them.” 

In the Bijni Succession Act there is no definition of its local 
extent. On the other hand the scheme of the Act is such as 
would plainly indicate that the Bijni Raj consists of a group of 
estates in Assam (See preamble and schedule) with other proper- 
ties moveable and immoveable, wherever situate, as additions 
and accretions to the said group of estates [See Section 2 cL (1)] 
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and that the entire Bijni Raj is intended to be dealt with by the 
Act in sofar as the status of its ‘Holder’ is concerned. The nature 
of the enactment which purports to lay down the customary law by 
which the succession to the Raj is to be governed indicates that the 
intention of the legislature is to treat the subject-matter as lying 
within the territorial limits of the province, moveable and immove- 
able properties appertaining to the subject matter but lying outside 
the province being regarded as ‘additions and accretions.’ The 
assumption of this position is probably also historically correct ; 
in any event, there is nothing to suggest the contrary, In such 
circumstances we think we should hold that the Act applies to 
the status of the holder of the Raj wherever the properties 
appertaining to the Raj maybe situate, and that the Assam Le- 
gislature did intend the Act to operate even outside the territo- 
rial limits of the Province of Assam and was within its authority 
in legislating on that footing. 

Mr. Sen has next argued that the items of properties situated 
outside the Province of Assam are not ‘additions’ or ‘accretions’ 
within the definition of ‘Bijoi Raj or ‘Raj’ as contained in section 2 
cl. (1) of the Act; but that those words are to be understood as im- 
plying such interests other than proprietory rights as the interest 
of a tenant or a sub-tenant, alluvial accretions, encroachments, etc. 
We do not find any justification for putting such a narrow meaning 
upon the words. He has also contended that there is nothing 
toshow that the items of properties lying outside the province of 
Assam were not acquired by one or other of the previous Rajas 
of Bijoi, and that if they were so acquired they would not be 
covered by the definition referred to above, It may be pointed 
out here that no question was raised by the plaintiffs in their 
additional statement in the Court below that such properties 
were not ‘additions’ or ‘accretions’ within the meaning of the Act 
orthat the Act did not apply to tbem. But in any case, there 
does not seem to us to be any substance in this objection because 


any previous Raja would come within the expression ‘Holder of. 


the Raj’ or ‘Holder’ as defined in the Act. If that be so then 
any acquisitions that may have been made by Raja Kumud Narain 
or Raja Amrita Narain must have been made by them in their 
capacity as the ‘Holder’ as defined. In the definition of ‘the Bij- 
ni Raj’ or ‘the Raj’ the expression used is ‘may have been or may 
hereafter be made from time to time’ :—an expression which em 
braces the past, the present and the future. Besides, there are in 
the said definition the words, “by or on behalf of this holder,’ 
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It may be repeated that the claim of these plaintiffs is based 
entirely on.an alleged right of succession anda title by adverse 
possession or on any other footing finds no place (vide para 19 
of the plaint in suit No. 164). 

Mr. J. N. Sen, as already stated, appeared in Appeal No, 205 of 
1933 On behalf of the respondent, Maharaj Kumar Prince Victor 
Nityendra Narayan, who was the defendant No, 5 in the suit, The 
Prince, asa respondent in the appeal, has been impleaded as 
represented by a 'Trustee in Bankruptcy in London. He was 
impleaded asa party defendant as he had purported to purchase 
the Raj by a conveyance from Udai Narain dated the 14th Febru- 
ary 1922. The plaintiffs challenged this conveyance alleging,— 

* That at the time of the sale deed the said Kumar Udai Narain 
Deb was seriously ill and hard pressed for money. The said 
Maharaj Kumar Prince Victor Nityendra ‘Narain had the said deed 
executed in his own favour by exercising undue influence and 
coercion, ” 

The Trustee in Bankruptcy did not appear or contest the suit 
and has not entered appearance in the appeal, In the Bankruptcy 
proceedings the Prince has been finally discharged. When the 
appeal came on for hearing he applied to be added asa party 
respondent for himself, so that he may support the appellants, 
the plaintiffs, in their contentions in so far as they are directed 
against the decree dismissing the suit. To this application two ob- 
jactions were taken on behalf of the other respondents. One is that 
the decree dismissing the suit is a decree in favour of the Prince, 
and inasmuch as he is not adversely affected but rather benefited 
by the decree he cannot claim to be added in order to help the 
plaintiffs in carrying on the suit further as against himself; and the 
other is that the order of discharge in the bankruptcy proceedings 
had not the effect of restoring to him the title to the estate which 
had ‘vested inthe Trustee on the adjudication order;in other 
words, that he has no right, title or interest in the properties, such 


: as would entitle him to come in in the appeal as party in his own 


right and apart from a party represented by the Trustee. So far 
as the first of these objections is concerned, we do not see much 
force in it, for the Prince having been made a party to the suit and 
being a party to the decree has the 1ight to show, even as a respon- 
dent in the appeal and even though the effect of setting aside the 
decree be to reopen the suit as against him, thatthe decree was 
wrongly passed. And as regards the second objection it would, we 
think, be sufficient to say that the application of the Prince was 
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not for striking off the Trustéé in Bankruptcy ftom the record but 


only for getting himself added as réspondent in order to enable hior 


to support the appellant, Very wide powers dre given to the Court 
to add a party to a suit or an appeal ; and the addition, if permitted, 
will not be taken to decide any question of title to the properties as 
between him and the Trustee ‘or the creditors In: such circum- 
stances, we have allowed the Prince to be added as a party respon- 
dent without prejudice to the right of any body in the properties 
involved in the suit, Mr. J. N. Sen on behalf of the Prince while 
purporting to support the appellants by adopting the arguments of 
Mr. Das, has put forward only. one additional contention. 1t is 
this that the legislature . had no authority to make any enactment 
which had the effect.of forfeiting or confiscating one man's proper- 
ties for the benefit of. another and that in any event it can exercise 
no such power unless adequate provision is made by it for com- 
pensation to the party injured. He has sought to support this 
contention by reference to certain decisions, amongst which refer- 
ence may be made to London and North Western Railway Company 
v. Evans (1) and Attorney-General v. Dekeyser’s Royal Hotel Ltd. 
(2. We have noticed the contention but only for the purpose of 
rejecting it: the legislature in the present enactment has passed no 
provision forfeiting or confiscating the property of any person ; it has 
metely declared a rule of succession which, according to it, is the 
customary law, and has only supplemented that law where, in its 
view, it needed supplementing. 

Mr. Bose appearing on behalf of. Bhairabendra in Appeal No. 
17I of 1933 has pressed the cross-objection which his client bas 
preferred in that appeal. The cross-objection relates to items of 
properties with regard to- which the claim of the plaintiff in the 
suit out of which that appeal has emerged has been held not 
hit by the Act. "The cross-objection has not -been filed in the 
shape of a cross-objection which the Code contemplates. But 
as the grounds are contained ina petition of Bhairabéndra filed 
in Court within the time allowed bylaw for filing. crost-objectións, 
we have allowed the petition to be treated as. a petition of 
.cross-objection. -In the view that we have taken of. the 
effect of the Act on the whole suit, the crossobjection must. be 
dismissed. 

` The result of our judgment is: (1) that Appeal No. 171 of 
1933 will be allowed and the decree of the Court below in the 


() [1893] 1 Ch. 16. 
(a) [1920] App. Cas. 508. 
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suitto which it relates being set aside the suit will be remanded 
to tha£ Court fortrial on the issues not yet dealt with, and will 
after such trial be disposed of; the costs of the Court below 
will abide the final decision of the suit inthat Court, but the 
costs of this appeal shall be payable by the respondent No. r to 
the appellant ; and (2) that Appeal No. 205 of 1933 will be 
dismissed with costs, the respondent No. 1 being entitled to 
bis costs from the appellants. No. further orders for costs 
are made, 
The applications are rejected. 


A, T, M. Appeal No. 171 allowed : Cross-objection 
in No. 172 dismissed. Case remanded. 
Appeal No. 205 dismissed : Suit dismissed. 
Cross-objections dismissed. 


Before Mr. Justice D. N. Mitter, and Mr. Justice 
D. C. Patterson. 


A T, CREET AND OTHERS 
v. 


GANGARAJ GULRAJ FIRM AND orHERS,* 


Ejectment — Pleadings— General alleyation of fraud or collusion Declaration 
as to voluntary liquidation subsequently set aside - Effect of proceedings 
subsisting declaration—Execution-purchaser, if to be given notice of 
charge—Civil Procedure Code (O. 24 R. 5)—Charge-holder, if can insist 
on retaining wrongful possession—Forfetture on breach. of condition 
subsequent—Wateer—Over act—Institution of suit—Intention to deter- 
mine the lease—Transfer of Property Act (IV of 1882), Secs. 51, r11(g)— 
Compensation for improvemenis—Trespasser. : 


* Appeal from Original Decree No 169 of 1933 with Cross-objections, against 
the decree of Suresh Chandra Sen Esq., Additional Subordinate Judge of 
Burdwan (at Asansol), dated the 6th June, 1933. 
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The use of such general words as ‘fraud’ or ‘collusion’ is ineffectual to give a 
fraudulent colour to the particular statements of fact in the plaint unless those 
statements taken by themselves are such as to imply thata fraud has actually 
been committed. The particular circumstance in which the fraud has been 
committed or from which fraud can be inferred should be set forth in the plaint. 
The plaintiff is not bound in the plaint to disclose the evidence by which fraud is 
to be established, 3 


Gunga Narain Gupta v. Tiluckram Choudhury (1) and Bal Gangadhar Tilak 
v, Shriniwas Pandit (2) referred to. 


Morris v. Harris (3) is no authority for the proposition that the effect of 
subsequent declaration that the resolution passed for voluntary liquidation was 
void, was not to invalidate any proceedings which had been taken at a time 
when the resolution was not declared to bə invalid, when the transaction was 
affected or talated by fraud. i 


Notice of charge is not necessary in the case of a purchaser at an execution 
sale, as his purchase is subject toall the charges and incumbrances, legal and 
. equitable, binding on the judgment-debtor. 


Wickham v. The New Bumswick and Canada Railway Company (4) and 
other cases referred to. 


The effect ofa decree on a charge which is under the provisions of the Code 
of Civil Procedure, 1908, is the same as that of a decree on a mortgage: See 
Order 34 Rule 5 of the Code of Civil Procedure, 1908. But where the posses- 
sion of a person holding decrees for recovery of royalties is not one which is 
attributable to the mortgagor or of person against whom the charge is held but 
ofa wrongful one, the person holding the charge is not entitled to insist on 
possession being retained till his dues are paid. 


A lessor cannot re-enter for breach of condition to pay rent and royalty 
without some overt act. Institution of a suit for royalty cannot be regarded as 
an overt act within the meaning of section 111 clause (g) of the Transfer of 
Property Áct before its amendment by Act XX of 1929. An act showlng the 
intention to determine the lease is a condition precedent to the institution ofa 
suit for ejectment, the intention to detérmine the lease isa condition precedent 
to the institution of a suit for ejectment. 


Nowrung v. Sanardan (5) followed. 


Prakash Chandra v. Rajendra Nath (6) not followed. 

The right to get compensation for improvements is founded on section 51 of 
the Transfer of Property Act, 1882. A trespasser is nota transferee within the 
meaning of that section and is not entitled to any compensation to improvement. 
There are no equities In favour of a trespasser or of a person who is fraudulently 
in possession. 


(1) (1888) L. R. 15 I. A. 119 ; I. L. R. 15 Cale. 533. 

(2) (1915) L. R. 42 1. A. 135 ; I. L. R. 39 Bom. 441 ; 22 C, L. J. 1. 
(3) [1927] A. C. 252. 

(4) (1865) L. R. 1 P. C. 64. 3 

(5) (1917) 27 C. L. J. 277 ; 1. L. R. 48 Calc. 469. 

(6) (1931) 1. L. R. 58 Calc. 1359. 
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AMudhoo Soodun’s case (1) and other cases referred to. 


Appeal by Defendant No. r and Representatives of Defendants 
Nos. 2 and 3. 


Suit for ejectment and for recovery of mesne profits in respect of 
a coal mine. 


The material facts appear from the judgment. 


Dr. S. C. Basak and Mr. Narendra Krishna Basu for the 
Appellants. 


Messrs. Amarendra Nath Basu, Gopendra Nath Das and Jaga- 
dish Chandra Ghose for the Plaintiff Respondent. 


The following judgments were delivered : 

D. N, Mitter, J. :— This is an appeal by defendant No. 1, the 
representatives of defendant No. 2 and defendant No, 3 against 
the decree of the Additional Subordinate Judge of Asansol dated 
the 6th June, 1933, by which he decreed the suit for ejectment 
and recovery of mesne profits in respect of a coal mine consisting 
of 1124 Bighas of land in the village of Sathgram. The plaintiff 
who instituted the suit claims by right of auction purchase all 
the right, title and interest of the limited company known as 
Sathgram Coal Company Limited. Mr. A. T. Creet defendant 
No. 3 in the suit took a lease of 2024 Bighas of coal lands in the 
village Sathgram from the Searsole Raj fora period of 999 years, 
on the 18th September, xgrg. On the and July, 1920, defendant 
No. 3 let out to the Sathgram Coal Company Limited the whole 
of the lands covered by his lease for 989 years. Some of the 
questions wbich are raised by this appeal by defendants are on 
the construction of this sub-lease and on its true legal effect. 
The document is printed at pager of the second part of the 
paper-book, Sathgram Coal Company Limited went into liquidation 
and defendant No. ro has been appointed Official Liquidator. On 
the 3rd July 1923 A. T. Creet (defendant No. 3) brought a suit for 
recovery of royalties for the quarters beginning with the 3oth 
September 192: and ending with the 31st March 1923 for 
Rs. 30329-13-6 and the plaint in this suit has been marked as Ex. J 
in the case which is to be found printed at page 118 of the second 
part of the paper-book. On the arst June 1924 there was a final 
decree for sale. See Ex, J(2) printed at page 124 of the second 
part of the paper-book. It appears that some time before April 
1923 the Sathgram Coal Company Limited transferred goo Bighas 


(1) (1868) 9 W. R. 115. 
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ofcoalland to one Keshoram Poddar and this transfer was recog- 
nised by A. T. Creet defendant No. 3. On the arst August 1924 
there was a second suit by the lessor Mr, Creet for royalty. See 
Ex. K printed at page 203 of the second part of the paper-book. 
This was for the royalties of the quarter ending with June 1923 
fora period of r year and 3 months In tbis suit there was a 
preliminary decree for sale dated the 13th December 1924 (See 
Ex, K2 printed at page ar4 of the second part of the paper-book). 
Thus ended the second suit for royalty and the total period for 
which these two suits for royalties were brought is about three 
years. 

We now proceed to state the plaintiffs’ title as set forth in the 
plaint On the 8th July 1924 the plaintiff who is a firm obtained a 
a money decree against Sathgram Coal Company Limited and one 
Arthur Jardine and Company for a sum of Rs 45,000 (See Ex. 8 
printed at page 126 of the second part of the paper-book). On the 
25th July 1924 a precept was issued from the Original Side to this 
Court under section 46 of the Code for effecting attachment of the 
Sathgram Colliery (page 126 P. II). The attachment was effected 
on the 3rd August 1924, See Ex. 3(a) printed at page 13r of the 
second part of the paper-book. On the 2rat August the decree was 
transferred from the Original Side of this Court to the Burdwan 
Court (See page 134 P. II). In execution of that transferred 
decree the property in question viz, Sathgram Colliery was adver- 
tised for sale. On the 4th July 1925 a petition was put in by 
defendant No, 3, A. T. Creet, stating that he had re-entered on 
the property which he had advertised for sale, as the Sathgram 
Coal Company had gone into liquidation. "This petition isto be 
found printed at page 176 of the second part of the paper-book 
and he prayed by this petition that the fact of bis having entered 
into &Aas possession of the disputed colliery on the 15th October 
1924 and the fact of his having let it out to Mr. L. A. Creet and 
Mr, J. P. Peters should be read out at the time of the sale in 
execution of the said transferred money decree against the plaintiff 
and another, The Court granted this application and ordered that 
the petition be read outto the intending purchasers. See Ex. Q 
printed at page 154 of the second part of the paper-book, It 
appears that the petition was actually read over at the time of the 
sale. See Ex. A printed at page 178 of the second part of the 
paper-book, Onthe 14th July rga5 the plaintiff purchased the 
right, title and interest of the juigment-debtors Arthur Jardine and 
Company, and Sathgram Coal Company Limited in 1124 Bighas of 
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n coal land of the disputed colliery with equipments, boilers, engines, 

1956. lines, head-gear, coal-tubes and machinery, pumps, pipes, office- 

A, T. Creet room, coolilines, Bungalow, Manager’s quarters and all sorts of 

v. , tools and implements etc. Oa the r4th October 1924 a resolution 
Gangaraj Gulraj e A " 

Firm, was passed for voluntary liquilation of the said Sathgram Coal 

D. N. Mitter, * Company Limited (See Ex. P. printed at page 2ar of the second 

—— part of the paper-book). The resolution to which we will have to 


refer later is in these words: “ Resolvel that the Sathgram Coal 
Company Limite, cannot by reason of its liabilities continue its 
business, so the Company do wind up; and Mr. A. C. Bose, 
Attorney-at-law of ro, Hastings Street, Calcutta, be appointed liqui- 
dator." On the following day, that is on the rsth October 1924, 
according to the case made by the defendants in their written state- 
ment, Mr. A. T. Creet, defendant No. 3, re-enters into possession 
of the colliery. As to whether the re-entry by Mr. A. T. Creet or 
by his agent or by some one who is not an agent is valid in law is 
a matter which is debated in this appeal. On the 20th October 
1924 there wasa meeting of the co-sharers in which the resolution 
regarding the voluntary liquidation was challenged. (See Ex. 1o(a) 
printed at page 241 of the second part of tha paper-book). Both 
the creditors and share-holders were asked to bring a suit fora 
declaration that the resolution for winding up the company purport- 
ing to have been passed on the r4th October 1924 is invalid and 
void and for an order staying and annulling the said winding up 
and for such other relief as they might be advised. This meeting 
was held under the Chairmanship of D. H. Avory. A suit was 
instituted in pursuance of this resolution of aoth October 1924 for 
annulling the winding up and fora declaration that the resolution 
of the r4th was void. That suit, however, was withdrawn. Although 
the papers showing the withdrawal of a suit was not put in evidence 
there is the evidence to that effect on the side of the plaintiff 
respondent, (See the evidence of the witness Janaki Nath Banerjee 
printed at page 156 of the first part of the paper-book). On the 
20th August, 1925, however another suit was brought by one Suren- 
dra Nath Dutt, which seems to be a representative suit under order x 
Rule 8 Civil Procedure Code to set aside the resolution of the 14th 
October for voluntary liquidation. The plaint of this suit has been 
marked as Ix, 10 and has been printed at page 233 of the second 
part of the paper-book. ‘This suit was decreed on the 22nd March 
1926, and the resolution for voluntary winding up of the Company 
was Set aside. See Ex. ọ printed at page 249 of the second part of 
the paper-book, Itig necessary to quote here a portion of the 
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collusive and fjctitious affair and is a mere paper transaction. 
Defendants Nos, 1 to 9 collusively and being actuated by improper 
and wrongful greed merely made such a false allegation. The 
defendants Nos. r to 3 and 8 and the shareholders of No. 4 defen- 
dant, the company, are related to one another and are friends." 
In paragraph No. r2 it was further stated that in fact the alleged 
meeting of the r4th October 1924 has also been decided to be 
wholly invalid and void in a meeting of the share-holders and 
creditors ofthe company which was hell on the aoth October 
1924 and m^reover. this Court (High Court) also in suit No. 2275 
of 1925 has decreed as follows regarding the resolution and the 
meeting of the r4th October 1924. “It is declared that the reso- 
lution of the r4th day of October, 1924 in the plaint in this suit 
mentioned putting the defendant company in liquidation is void 
inoperative and a nullity and it is further declared that the liqui- 
dation proceedings in the said plaint mentioned are invalid and 
itis ordered and decreed that the said liquidation proceedings be 
andthe same are hereby set aside.” The plaint further stated 
that the vuluntary liquidation resolution was a fraudulent affair and 
taking advantage of this defendant No. 3 took &&as possession of 
the disputed property and granted settlement thereof to defendants 
Nos. r and 2 and the defendants Nos. r and a are in wrongful 
possession of the disputed colliery under defendant No. 3. The 
gist of the plaintiff's action is that the plaintiff has obtained an 
excellent title by virtue of his auction-purchass and the defendants 
were in wrongful possession as the defendant No. 3 was duly 
entitled to enter into possession in the two events which are men- 
tioned in paragraph 12 of the lease granted to Sathgram Coal 
Company Limited. The two events which would justify the taking 
over of possession are (1) in case of arrears of rent and royalties for 
one year whether formally demanded or not and (2) if the company 
while the demised premises or any party thereof remain vested in 
him shall go into liquidation except for the purpose of reconstruc- 
tion. In the plaint, therefore, the plaintiff asked for a declaration 
that the plaintiffs right by auction-purchase, as described in the 
plaint, be declared. He also asked for a decree for &Aas possession 
of the property in suit. There was also a prayer for mesne profits 
which is valued tentatively at Rs. 50,000, The other consequential 
prayers were also made, In answer to the case about the fraudulent 
nature of the resolution regarding the voluntary winding up of the 
Company the defendants contended, in the paragraphs which have 
already been referred to, that the liquidation proceedings were in 
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order and were not tainted by fraud as alleged by the plaintiff, that 
on the 14th October 1924 Sathgram Coal Company Limited having 
gone into liquidation as they could not help doing Mr. A. T. Creet 
re-entered into the property as he could in terms of the lease in 
the happening of such one of the above events and took kas 
possession thereof, that the said Mr. A. T. Creet executed a lease 
in favour of defendants Nos. 1 and 2 on the 25th May, 1925 in 
respect of the property in question on receipt of a bonus of 
Rs. 137,000 on terms and conditions mentioned therein. They 
also alleged that the suit of 1923 was instituted at the instance 
of Surendra Nath Dutt and that it wasa collusive and fraudulent 
one and that it was really instituted “ by the plaintiff and his agents 
in order to carry out their plan of trying to get some sort of a 
footing to engage in litigation with respect to this properly in order 
to harass the defendants.” Io the written statement of defendant 
No. 3 it was further alleged in paragraph r4 that under the terms 
of the lease on the happening of one of the two events, namely, 
the falling into arrears of the royaltiés for more than one year and 
the company’s going into liquidation defendant No. 3 had a right 
to re-enter and that he ex:rcised his right of re-entry and took 
khas possession as he was entitled to do, onthe rsth October, 
1924. The defendants further contended that they had made 
improvements spent about Rs 108,000 over the same since taking 
possession. On this state of pleadings several issues were framed 
inthe suit, See Page r25 P.I. The issues were, however, at 
the time of hearing remodelled and recast by the Subordinate 
Judge. These remodelled issues are to be found printed at page 
281 of the first part of the paper-book. Issue No. 3 was to the 
following effect: ‘Was any meeting of the share- holders of the 
Sathgram Coal Company Limited held on the r4th October, 1924, 
for winding up the company? Was any resolution passed in any 
such meeting for the voluntary winding up of the Company? 
Was such res.lution legal and valid? Did the defendant No. 
3 re-enter on the property on x5th October, r924? Did all these 
proceedings in any way affect the plaintiff's rights in the property ?? 
Issue No, 4 was to this effect; “Isthe alleged lease by defen- 
dant 3 in favour of defendants Nos, x and 2 a fraudulent transac- 
tion? Were the defendants No. 1 and 2 put in possession of 
the disputed property on the rst February, 1925, as alleged in 
the written statements?” Issue No.3 raises practically the 
main contentions which have been urged before us. The Sub- 
ordinate Judge has come to the conclusion that the proceedings 
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regarding voluntary liquidation were all fraudulent and that was 
a part of the scheme with which defendants Nos. r and 2 were 
associated for the purpose of depriving the plaintiff of his rightful 
possession and that defendant No. 3 subsequently ratified the 
acts of defendant No. r although there could be no ratification 
of an unauthorized act. With regard to this finding of the Sub- 
ordinate Judge the. main complaint which has been made on 
bshalf of the appellant is that certain books which could have 
furnished important evidence in regard to the natüre of the 
resolution of the 14th October lave been wrongly rejected from 
evidence, We are told that the minute books of the company 
could have shown that the resolution was one which was in accor- 
dance with the provisions of the Indian Companies Act and an 
application was made before us forthe reception of the minute 
books as additional evidence in this case. We are unable to 
admit these proceedings set forth in the minute books not only 
for the reasons given by the Subordinate Judge when rejecting 
this evidence when it was tendered (vile page 225 of the first 
part of the paper-book) but also for the reason that the defen- 
dants did not avail themselves of the opportunity to have these 
books proved when these books were brought into Court on the 
3oth March, 1933, by the clerk of the Official Liquidator. We 
will reproduce presently the reasons which have been given by 
the Sub-ordinate Judge. The reason which the Subordinate 
Judge gave was that the reception of that evidence at that stage 
would operate to the prejudice of the plaintiff. The Subordinate 
Judge says: “Iam of opinion, therefore, that plaintiff has been 
prejudiced by the non-production of the book in proper time and 
it would not be fair to bim to allow this evidence to go in now.” 
(Page 225 P.1). It is significant in this connection to mention 
that on the 3oth March, 1933, when Surendra Nath Dutt was 
examined one Bankim Chandra Dhar who was a clerk of the 
Official Liquidator was also present. He was asked to produce 
all these documents—documents which have been sought to be 
put in as additional evidence. See page 182 of the first part of 
the paper-book. He stated that he had brought the documents 
that had been culled for from his office and yet it is somewhat 
significant that no endeavour was made to have these documents 
proved by Mr. Surendra Nath Dutt who said in bis deposition 
that he had five hundred fully paid up shares in the company of 
the face value of Rs. 5000 only. The documents were in Court 
on the 3oth and if the defendants were in earnest they should 
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not have waited till the plaintiff has closed his case ; or at any 
event they might have asked for Surendra Nath Dutt’s re-examina- 
tion or for Bankim Chandra Dhar’s re-examination who had been 
examined on the 3oth March. We co not think that there is any 
just ground for this complaint having regard both to the circums- 
tances which has been disclosed in the remarks of the Subordinate 
Judge printed at page 225 of the first part of the paper-book and 
the circumstances which we have just indicated. We therefore 
rejected by a separate order the application for reception of 
these documents as additional evidence. The Subordinate Judge 
has, incoming tothe conclusion that the resolution of the r4th 
October, 1924, was fraudulently passed, given a number of reasons, 
He has found that the resolution of voluntary winding up is a 
part of the scheme with which the managing agents and the 
partners of the Sathgram Coal Co. Ltd., viz. the Chatterjees Com- 
pany were v-ry closely associated. He has pointed out that the 
conditions of the company at the crucial date viz, r4th October, 
was so prosperous that there was no necessity of voluntarily 
winding up of the company. He has referred for that purpose 
to certain raising of coal at or about the time of the preparation 
of the returns which were filed by the defendants in pursuance 
ofthe Indian Mines Act with the Chief Inspector of the Mines, 
After having examined the return which is marked as Exhibits in 
the case he finds that “We find from tLe 15th October, 1924, 
to the 31st December, :924, 30352 tons of coal were raised from 
the mine of this colliery. This means an average raising of more 
than 1200 tons of coal per month. The balance-sheets Ext, 15 
series show that the monthly averge raisings from July to Decem- 
ber r921, was 4997 tons, profits in that half year was Rs, 131,977- 
4as of course after deduction of all liabilities.” This finding has 
been challenged by the defendants and it has been said that 
the Ext B on the basis of which the Subordinate Judge has 
arrived at this finding was not filed by them and it contains 
entries in red ink by some officer of the mines office which are 
really interpolations and they show a substantial alterations in 
the figures. In this connection an application has ‘been made 
before us for reception as additional evidence of the copy of the 
return which it is alleged was really filed by them. We do not think 
that we can allow the additional evidence of this kind to go in at 
the present stage. Ext. B on which the Subordinate Judge relied 
was a copy which was put in by the defendants themselves, [See 
page 106 of the second part of the paper-book]. The figures 
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favit referred to by the Subordinate Julge are taken from this Ext. 

1976. B. Complaint has been made in this application for reception of 

A. T. Creet additional evidence that thers might have been some sort of 

v. . Manipulation or forgery in the mines cfüce. The allegations 
Gangaraj Gulraj : : ; ' 

*^ "Firm. are serious, The matter should have been raised in the Court 

D. N. Mitter, F. below. In appeal at this distance of time to receive additional 


— evidence of this kind would be rather unreasonable and we 
` do not think that in these circumstances we can accept this 
evidence, The application for reception of document must be 

rejected. 

The Subordinate Judge has further relied for his finding on 
the fraudulent character of the resolution on the evidence given 
by one Ram Chandra Marwari as to how this attempt was made by 
the Chatterjee, with the assistance of the defendants Nos, 1 and 
2 to cheat the company of its money. The evidence of Ram 
Chandra Marwari (printed at page 166 of the first part of the 
paper-book) is that on the 14th October 1924 different documents 
were executed in respect of the disputed colliery. The first, which 
was a sub-lease by Mr. A. T. Creet, was in favour of L, A. Creet 
and Bhuban Mohan Chatterjee. The second document was a coun- 
terpart of this lease. The third document was the deed of release 
in favour of Mira, the wife of Suresh one of the Managing Agents 
(defendant No. 5). It is true that these documents bave not 
been put before the Court. The deed of release seemsto be in 
favour of Mira. It was, however, produced in a Miscellaneous 
case between the parties No. 13-1 of 1926 in the Court of the 
Subordinate Judge of Burdwan and was marked as Ex. 3 in that 
case. The document was taken from that Court by a pleader of the 
name of Surjya Roy Choudhury. The document was called from 
this pleader and was produced before Court and was tendered 
in evidence but was unfortunately rejected. Mr. L. A. Creet 
however, denies the execution of this document. The learned 
Subordinate Judge has however believed the evidence of Ram 
Chandra Marwari on this point in preference to that of Mr. L. A. 
Creet. The Subordinate Judge remarks thus: “L. A. Creet in 
bis deposition denies the execution of these documents (vide page 9 
of his deposition). In this matter, however, I prefer to believe Ram 
Chandra Marwari in preference to L. A. Creet because the exis- 
tence of at least one of these documents is proved beyond shadow 
of any doubt, because L. A. Creet is proved to have spoken falsely 
in many matters, and also because L A. Creet is vitally intorested 
in the result of the suit, while Ram Chandra Marwariis an inde- 
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pendent and respectable witness who paid an income tax of ru- 
pees seven hundred and odd in 1932-33.” The evidence of Ram 
Chandra Marwari has been placed before us by the learned Advo- 
cates on both sides and when one closcly examines the evidence 
itleaves no doubt as to wbat was intended to be done by the 
execution of these documents. The witness states this: “After 
his interview with me held on the roth of October as stated above : 
Suresh Chatterjee next saw me for the first time on the afternoon 
ofthe 14th at about 6 or 6-30 P. a. He did not see me any time 
between these two dates, No one came in liscompany when he 
came to see me on the 14th. He stayed at my place on that day 
for about ten minutes. {do not (know ?) who else were present 
onthat occasion, Even atthis time I came to entertain a suspi- 
cion that Suresh Chalterjee was trying to de fraud the share-holders 
of the Sathgram Coal Company. I did not however raise any 
objection to advancing money on that ground, because I would 


not be injured in any way by that act.” The witness then goes on — 


to say, "I first heard the name of Mira Chatterjee on the roth, 
Suresh Caatterjee tuld me then that the colliery would be leased 
out to Mira Cnatterjee and that she would borrow the sum of 
Rs, 10,000 and would execute the mortgage bond." This witness 
then speaks about the secret arrangements. He says: “On the 
evening of the 14th October Suresh Chatterjee took me to Rani- 
ganj, to the house of L. A. Creet (defendant No. 1) then, because 
I had insisted that if the three documents mentioned above were not 
registered, they should at least be executed before me. Upto that 
time I was prepared to advance money on mortgage of the property 
even if those documents were not registered. On the next morning 
I went to Kirti Babu's house at Asansole and not for the purpose 
of taking legal advice as to whether I should or should not advance 
money on the mortgage of the properly but to have the mortgage 
bond drafted by him, I showed all the three aforesaid documents 
to Kirti Babu—then says, two documents were shown to him 
and I asked him to prepare a draft of a mortgage bond. I showed 
him the lease. executed by A. T. Creet in favour of L, A. Creet 
and Bhuban Mohan Chatterjee and also the deed of release 
executed by Bhuban Mohan Chatterjee in favour of Mira 
Chatterjee. The deed of release was in English. I read a great 
portion of that document as also of the lease.” The learned 
Judge of the Court below, we think, has come to a correct 
finding in this part of the case and we should not. be justified in 
disturbing it more specially when the issue is a simple one and 
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Lu hada greater advantage over us, sitting on appellate jurisdiction 
s of the Court, of watching their demeanour. Besides it seems to 
A. T. Creet us that the story cf Ram Chancra Marwari is more in accordance 
i ; m 
Gangaraj Gulraj with the proba bilities of the case. 
‘Firm, On this part of the case another point has bcen taken and it 
T i ific i i n the 
D. N. Hitter, Y has been said that no specific issue of fraud was raised whe 


—— „issues were recast although there was a specific issue when the 
issues were framed in the first instance. The learned Judge, 
however, hascompressed a numbcr of issues including the issue 
of fraud into issue No. 3. But the paries evidently understood 
that they were not dropping tle issue of fraud. It is further 
said that there was no specific allegation of fraud in the plaint, 
and the mere use of the exjressions ‘fraudulent’ and ‘collusive’ 
are not sufficient, We are not unmindful of the observations of 
their Lordships of the Judicial Committee of the Privy Council 
in the case of Gunga Narain Gupta v. Tiluckram Choudhury (1) 
and Bal Gangadhar Tilak v. Shriniwas Pandit (a) that the use 
of such general words as ‘fraud’ or ‘collusion’, are ineffectual to 
give a fraudulent colour to the particular statements of fact in the 
plaint unless those statements taken by themselves are such as 
to imply that a fraud has actually been committed. In view of 
these pronouncements the particular circumstance in which the 
fraud has been committed or from which fraud can be inferred 
should be set forth in the plaint. In this particular case the 
plaintiffs did give the particulars with regard to fraud such as 
was necessary for tle purpose of sustaining their case that the 
resolution ofthe r4th October, 1924, was a fraudulent transaction 
and that it was altogether fictitious. They are not bound in the 
plaint to disclose the evidence by which fraud was to be established 
and we agree with the Subordinate Judge that the plaintif firm 
has complied with the requirements of the Code in giving such 
particulars as were necessary to sustain a case of fraud. The 
Subordinate Judge has dealt with this part of the case in his 
judgment in the portion which is printed at page 293 of the first 
part of the paper-book. It cannot be said that the defendants 
baye in any way been taken by surprise. Asa matter of fact 
they evidently tried to negative the case of fraud but in our 
opinion they have failed to do that. The case of fraud has also 
been supported by the production of two cheques one for Rs. 
24000 dated the 17th February, 1925, and the other for Rs, 10,000 
. (1) (1888) L. R. 151. A. 119 ; 1, L. R. 15 Cale. 533. 
(2) (1915) L. R 421, A. 135 ; I LR. 39 Bom. 4H ; 22 C. L. T. 1. 
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dated the 318t March, 1925, both of which have been called for 
from the Mercantile Dank of India. See Exts. 39 and 39 (a) 
printed at pages 231 and 232 of the second part of the paper-book. 
The plaintiff suggested that by these two cheques Mira Chatterjec’s 
interest in the colliery was bought off by defendent No. 1 Mr. 
L. A. Creet, Mira being pail off through her benamdar Sitala 
Kanta Banerjze. It is said that the introduction of these two 
cheques in this case was stoutly resisted by the learned Advocate 
for the defendants, although Mr L. A. Cr.et was ordered by the 
Court to reappear and submit to further cross-examination on the 
point with regard to these two cheques, he nev r cared to enter 
into the witness box. The Subordinate Judge rightly remarks, 
he is deliberately keeping away, fearing that if be be subjected 
to further cross-eximination on the point of these two cheques, 
his previous statements concerning some cheques which it was 
suggested by the plaintiff's lawyer that he gave to Sitala Banerjee 
would be proved false. An inference from these circumstances 
is unfavourable to the case of the defendants. We have, there- 
fore, no doubt that the resolution of the 14th October, 1924, 
was a fraudulent resolution, In addition to these cheques just 
mentioned the Subordinate Judge also relied on a judgment of 
the Original Side of this Court deciding this resolution to be 
v.id. The Subordinate Judge no doubt deemed that that judg- 
ment was a judgment in re» Our attention has been drawn to 
section 43 of the Indian Evidence Act and it is said that it is 
not one of those judgments which are binding on all the world 
as it does not fall within the class of judgments mentioned in 
section 43. A question may arise whether the jurisdiction of the 
High Court dealing with the winding up of companies or matters 
relating thereto is not exercised in the Insolvency Jurisdiction 
ofthe High Court, But itis not necessary to decide this in the 
present case. It has been conceded that that judgment of the High 
Court is evidence as a transaction under section 13 of the Evidence 
Act. The judgment isthe evidence of the fact that there wasa 
suit in the High Court regarding the resolution of the 14th October 
and the result of the suit was that the resolution was declared 
illegal or void. The findings may not be binding on the persons 
not parties to the guit, The fact that the resolution has been set 
aside reinforces the conclusion we arrive in this case that the 
resolution of the 14th October regarding voluntary winding up 
was fraudulent. The next point that was taken is that the decision 
"of the Subordinate Judge that possession was not taken by defen- 
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dant Noe. 3, A. T, Creet Lut by L. A4 Creet, defendant No. t, is 
wrong. Jtis common ground that Mr. A. T. Creet, defendant 
No. 3, was in England atthe time that is on the crucial date viz., 
the 15th October r924. When L, A. Creet purports to have taken 
possession under a power of attorney which has not been produced 
in this case, and an endeavour was made after the final reply to get 
this document admittel ia evidence. We have rejected that 
application by an order which bas been recorded separately with 
regard to that application. This, surely, is a document which 
ought to have been produced at an earlier stage of the case. We 
agree with the Subordinate Judge that there isa very slender 
evidence cf L. A. Creet’s acting on behalf of A. T. Creet on the 
day following the vuluntary winding up of the company. It has 
been contended on Lehalf of the appellants that under authorities 
an'agent who was acting as such for the general management of the 
property of Mr. A. T. Creet could determine the lease and we have 
been referred to in this connection to pages 672 and 673 of the 
Sixth Edi ion of Foa’s Law of Landlord and Tenant, to the case 
of Jones v. Phipps (1), to the case of Zn re Knight and Hubbard (2) 
and to Woodfall’s Law of Landlord and Tenant 22nd Edition at 
page 444. Here a question might arise whether such an agent has 
arigit to take possession under certain covenants in a lease, where 
the state of things have been brought about by the fraud of the 
agent. Be thatasit may, the evidence with regard to defendant 
No. 1 being à general agept is meagre and we cannot act upon it, 
We need not go into the question which has been canvassed before 
the Subordinate Judge as to whether the condition for re-entry is 
valid and opposed to public policy, We find that the re-entry was 
really at the instance of the defendant No. r who had no right to 
be there. , 


It has next been argued that even if the resolution were a void 
resolution after defendant No. 3 had entered into possession at a 
time when there was the resolution with regard to the winding up 
ofthe company his acts cannot be affected by the subsequent 
avoldance of the resolution, and our attention has been drawn to 
the decision of the House of Lords in the case of Morris v, Harris 
(3) In that case the House of Lords by a majority of 3 toż 
decided with reference to section 223 of the Companies Act, 1908 
(8 & 9 Ed. VII) which corresponds to section 243 of the Indian 
Companies Act that the effect of the subsequent declaration that 

(1) (1868) L. R. 3 Q. B. 567, (2) [1923] 1 Ch 130 

(3) [1927] A. C. 252. z 
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the resolution of the 14th October 1924 was void is not to invalidate 
any proceedings which have been taken at a time when the reso- 
lution wis not declared to be invalid. In the case before the 
House of Lords, as appears from the speech of Lord Sumner an 
order of the Court made under section 223 of the Companies Act, 
1908, declaring the dissolution of a company to have been void 
does not affect the validity of proceedings taken during the interval 
between the dissolution and its avoidance. The relevant passage 
is to be found in the last paragraph of page 258 of the report. That 
paragraph is as follows :—'* My I ords, I think it follows that only in 
the rarest cascs and. always contrary to the contemplation of the 
Act during these three months when the company is moribund, and 
further that after dissolution, which is an event calculable by any- 
body from a date, of which public notice has been given, whatever is 
done is done at the actor's peril. The Legislature would never have 
bestowed on the Court a power to declare the dissolution void, 
without imposing terms, as by the section it certainly is empowered 
to do, if the effect of this order of avoidance might be to undo the 
reversion of free-holds to an original grantor or the acceleration of 
a perversioner's immediate title to lease-holds in the case of lands 
accidentally undisposed of in the winding up [Co. Litt 136; 
Hastings Corporation v. Letton (3); In re Working Urban Council 
( Basingstoke Canal) Act, 1912 (2). Zn re: Albert Road Norwood 
(3) ; yet such would be the effect of the construction contended 
- for, with a consequent avoidance of all dispositions made by such 
grantor or reversioner in favour of third parties, wholly innocent 
of any irregularity. This must be the result, if the judge’s order 
simply puts back clock and restores things, as though the dissolu- 
tion had never been. Accordingly I see no reason why the Legis- 
lature should bs deemed to have had in its con'emplation any 
intermediate proceedings." Lord Wrenbury took a somewhat 
different view from the one which Lord Sumner took. But this 
case does not assist the appellant for it would not apply to a case 
where the transaction is affected or tainted by fraud as would 
appear from the following cxtract from the speech of Lord Sumner 
quoted above: “ Yet such would be the effect of the construction 
contended for, with a consequent avoidance of all dispositions made 
by such grantor or reversioner in favour of third parties wholly 
innocent of any irregularity,” and this is practically conceded by 


(1) [1908] 1 K. B. 378. 
(2) [1914] 1 Ch. 300, 
(2) [1916] 1 Ch. 38;. 
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the learned Advocate for the appellant. He has referred to this 
case on the footing that fraud had not been established. 

The next point which we shall take up is with regard to the 
form of the decree for sale to which reference has been made 
at the beginring and which was obtained by the appellant against 
the Sathgram Coal Company Liaited. It is contended that these 
decrees have been marked as Exts. J 2 and K 2 respectively. It 


‘was contended before the lower Court and that contention has 


been repeated before us thatin view of the landlord defendant 
No. 3's two mortgage decrees, the said Exts. Nos. J2 and Ka, 
plaintiff, if he purchased anything, purchascd only a right of 
redemption and that at any rate he cannot get possession of the 
properties without first paying up the landlord's dues. The 
decrees, however, as the learned Subordinate Judge said, were 
not mortgage decrees but only charge decrees and he held accor- 
dingly that the plaintiff is not affected by the charge decrees as 
he had no notice of them. But the Subordinate Judge does not 
seem to us to be right in law for it is establish ed on authorities 
that notice is not nocessary in the case of a purchaser at an execu- 
tion sale. The position of a purchaser at an execution sale is 
the same as that of a judgment-debtor. His position is some- 
what different from that of a purchaser at a private treaty, Execu- 
tion purchasers purchase subject to all the charges and incum- 
brances, legal and equitable, which would bind the debtors. We 
have been referred to in this connection to the decision of their 
Lordships of the Judicial Committee of the Privy Council in the 
case of Wickham v. The New Brunswick and Canada Raikvay 
Company (1i) The passage occurs at page 76 of the report. 
We have also been referred to the decision in the case of Madel 
v. Thomas and Company (a). Reference has also been made to 
the decision in the case of Chaudhuri Fateh Ali v. Gobardhan 
Prasad (3). These authorities no doubt support the contention 
of the appellant and we think that the view taken by the Subor- 
dinate Judge must be taken to be the cortcct view of the matter. 
The Subordinate Judge held that the plaintiff is not affected by 
the charge decrees, Asalarge sum of money was due to the 
landlord on account of rents and royalty and the landlord was in 
wrongful occcupation of the property since October 1924, he 
directed that when accounts wculd be taken in the final decree 
stage there should be an adjustment, if reccssary, as against the 
a) (865) L. R. 1 P. C. 64, (2) [1891] 1 Q. B. 230. 
(3) (1929) I. L. R. 5 Luck. 172, 
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plaintiffs claim for damage and mesne profits and the plaintiff 
would geta decree forthe balance—only after such adjustment 
after payment of additional court fees if necessary. It is con- 
tended on behalf of thé appellant that if these decrees are held 
to be binding on the plaintiff the decres ought to be on the 
footing of an ordinary decree for redemption. In other words it 
should be hell that possession must not be restored to the plain- 
tiff until accounts are taken. That would be so ina case where 
possession is attributable to the mortgage, or charge in other 
words, where the mortgagee has been let into possession by the 
mortgagor. The effect of a decree on a charge which is under 
the povisions of the Civil Procedure Code is the same as that 
ofa decree on a mortgage. See Order XXXIV r, 5. But in this 
particular case, possession of defendant No. 3 is not one which 
is attributable to the mortgagor or of person against whom the 
charge is held. It is a case of wrongful possession. It is a 
possession which was wrested from the plaintiff and in such 
circumstances wa do not think that the mortgagee, who holds the 
charge, is entitled to insist on possession being retained till his 
dues are paid. In these circumstances we think that notwithstan- 
ding our holding in disagreement with the Court below, that 
defendant No. 3 has a charge in respect of the decree on the 
property in question we should not be justified in cisturbing the 
order in the decree of the Subordinate Judge as made. If on 
accounts being taken any balance be found in favour of the defen- 
dant the property in question would be liable to a charge and this 
charge will be enforced in proceedings in execution of this decree 
by the defendant. It is not necessary to make this declaration 
seeing thata suggestion was made by the Court to the learned 
Advocate for the respondent (plaintiff) that it would be better 
if possession be deferred in so far as the plaintiff firm is concerned 
for one year during which accounts might be taken, We think, 
having regard to equitable considerations and to suit the con- 
venience of the parties, the proper order to make in this case 
is that possession shouli be deferred till one yearelapses from 
the date of the arrival of the record in the Court below within 
which period we direct the Subordinate Judge to finish the 
accounts already directed to be taken, Ifthe taking of accounts 
be not finished by that date it would be open to the plaintiff to 
take possession which has been decreed to the plaintiff by the 
Subordinate Tudge. ; 

Jt remains to notice one point which was pressed in the argu- 
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ment that the right of re-entry by the lessor would be justified on 
another ground, namely, ‘the contravention “of the covenant with 
regard to the payment of royalties, We have already found that 
the entry was by L. A. Creet and not by defendant No.3 (A. T. 
Creet) but even assuming that the entry was not by A. T. Creet i.e., 
defendent No. 3 it does not appear that possession was taken for 
the breach of the covenants regarding the payment of rent and 
royalties, On' the other hand it appears.to be the case of defendants 
Nos, r and g that on the r4th October 1924. as soon as the com- 
pany vcluntarily wound up and went into liquidation defendant 
No. 3 being enlitled to re-enter into the property and take posses- 
sion thereof under.the terms of the lease’ took khas possession, 
See paragraph No. 22 of the written statement of defendants Nos. 1 
and a. It is no doubt true that in the written statement filed by de- 
fendant No. 3 there is-a paragraph which states that by the terths of 
the lease the defendant hada right to re-enter on the rent and royal- 
ties falling into arrears for more than a year.- But the whole course 
of events shows that the defendants Nos. 1 and 2 did take posses- 
sion because the company voluntarily wound up. ` As we shall show 
presently defendant No. 3 could not take possession on account. of 
breach of covenant to pay rent and royalty without some overt act 
in-view of th authorities of the Court. The Subordinate Judge 
also Yestéd his decision on the ground that there has been waiver in 
so far as the covenant regarding payment of the wrrears of royalties 
are concerned. Authorities were cited before us to show ‘that in 
the circumstances mentioned there was no, such waiver. We do 
notthink -it necessary to consider that question in view of our 
decision with regard to entry which is really Dd delendam: 
No. 1. - 

It is argued for the appellant that the defendant No. 3 could 
re-enter for breach of covenant without any overtact showing bis 
intention to determine the lease, and has relied on a recent decision 
of this Court where it was hell'that no overt act was needed 
to determine the lease. on the ground of forfeiture, . See Prakash 
Chandra v. Rajendra Nath (1). This decision ‘is contrary to the 
view taken in an-earlier decision of this Court in Mowrung v. 
Janardan (2) where it was held that the institution of a’ ‘suit could 
not be regarded as an overt-act within the meaning of section 111(g) 
of the Transfer of Property Act before its amendment by Act ao of 


“1929. It was held on this case that the act showing the intention 


(1) (1931) I. L., R. 58 Calc. 1359. 
(2) (1917) L L. R. 45 Calc. 469 ; 37C L. J 277. 


Vor, LXIV.] .. + HIGH COURT 


to determine the lease was a condition precedent to the institution 
of the guit for ejectment. - This was the view maintained, by the 
Madras and the Allababad High Court. - See Ven&atramana v. 
Gundaraya (1); : Prag Narain.y, Kadir Bakhsh (2) ; Shib Charan v. 
Kharka (3); the Bombay High Court: took the contrary view : 
Jrajali Tayabali v. Mahaiu. Ekoba (4) In Prakash’ Chandra’s 
case (5) Costello J. (with whom, Jack, J. concurred) expressed a 
preference ‘for.the Bombay view notwithstanding the contrary 
decision: of this Court in Nowrung’s case, (6). | In doing so. the 
learned. Judge did not follow the constitutional principle of :referring 
the matter to a Full Bench which is the ‘proper’ procedure .to: be 
followed as we are reminded by. the Privy Council. See: Binde- 
shwari . Prasad Singh v. Maharaja Kesho Prasad _ Singh Bahadur 
(7). Weare: not. prepared: to- dissent from.the- view taken in 
AVowrung's.case (6) ang hold thatthe forcible .entry of the rch 
October even if-itwas by defendant No. 3 was wrongful.. I find 
that in a recent case Mr. Justice Dhavle (with whom Sir Courtney 
Teirel C. J, concurred) have preferred to. follow Mr. Justice 
Costello’s view. See Sri Ram Chandra Nails case (8). We may 
state, that the appellants have given the following undertaking which 
they desire should be incorporated in the judgment. “In thé event 
of the appellants filing an appeal to His Majesty in Council they 
undertake not to apply for the stay of further proceedings regarding 
thé .ascertainnient -of mesne profits or delivery of possession as 
ordered by. this Court during the pendency of this appeal to His 
Majesty’s Privy: Council. " The respondents also give an under- 
taking that they desire this to be made a part of the decree that 
the respondents would put in. costs of the Commissioner or any 
other costs necessary for the enquiry within a. fortnight kom the 
date of demand. 


It remains to notice an argument advahced on n ‘behalf “of | the 
appellants that in taking accounts the sum spent by the defendants 
in effecting improvements in the colliery should be set off against 
the sum due to plaintiff for mesnz profits. This argument would 


(1) (1908) I. L. R. 31 Mad 403. 
(a) (1912) L L. R. 35 All. 145. 
(3) (1924) I. L. R. 47 All. 348. 
(4) (1917) I. L. R. 42 Bom. 195. 
(5) (1931) L L. R. 58 Cale. 1359. 
(6) (1917) L. L. R. 45 Calc. 469 ; 27 C. L. J. 277. 
(7) (1926) 44 C. L. J. 85, (93) ; L. R. 53 I. A. 164, 
(8) (1933) 1. L. R. 15 Pat. 8 (13). 
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have prevailed if the possession of defendants was not wrongful 
possession from r53th October 1924. The right to get compensation 
for improvements is founded on section 5x of the Transfer of Pr»- 
perty Act, A trespasser is not a transf-ree within the meaning of 
section 5r and is not entitled to any compensation for improve- 
ments. There are no equities in favour of a trespasser orof a 
person who is fraululently in possession: Mudhoo Soodun’s case 
(1) ; Thakoor. Chunder v. Ramdhone (a); Ganga Din's case (3) ; 
Musadee Mahomed v. Meersa Ally (4) ; Sadashiv's case (5) ; Murali- 
dhar v. Parmanand (6). We do not think any of the defendants are 
entitled toa set off fur the compensation for improvements. With 
regard to the machineries brought on the mines by the defendants. 
Mr. Bose for respondents has conceded that they may remove them. 
For the above reasons subject to the variation that possession will 
not be restored to plaintiff before one year from the arrival of the 
records in the lower ‘Court, the appeal stands dismissed with 
costs, 

The cross-objections are not pressed. They are dismissed 
without costs, 

Let the records be sent to the Court below with the greatest pos- 
sible expedition. 


Patterson, J. :—I agree. 
A T, M. Appeal dismissed subject to certain 
variation : Cross-objections 
dismissed, 


(1) (1868) 9 W. R. 115. 

2) (18€6) 6 W. R. 228 ; B. L. R, Supp. 595. 
(3) (1914) 12 All. L. J. 1026. 

(4) (1854) 6 M. I. A. 27(50). 

(5) (1880) I. L. R. 5 Bom. 450. 

(6) (1931) 34 Bom. L. R. 164. 
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PRESENT; Lord Thankerton, Sir Shadi Lal & Sir. 
i George Rankine 


PARASHRAM BALAJI DESHMUKH AND ANOTHER 
Ye 


ASARAM AND OTHERS, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMÍSSIÓNER 
CF THE CENTRAL PROVINCES.] 


Transfer of Property— Prohibited | iransfer— Mortgage— Portion of mortgaged 
Property consisting of trees Act prohibiting transfer —Registration of 
mortgage deed—Validity of—Function of Registering Officer— Central 
Provinces Tenancy Act, (No. 11 of 1898), section 40, sub-sections 3 and 5. 
Under the Central Provinces Tenancy Act, No 11 of 1898, section 46, the 

Registering Officer is not required to enter upon an enquiry as to whether a 

certain property sought to be transferred would, or would not, amount to an 

occupancy right ; such an inquiry is beyond his province. His function is to 

Peruse the instrument and tosee whether.it purported to make a prohibited 

transfer, and, if he thought that it did not embody any ‘such _transfer, he is 

bound to admit it to registration. 


Section 46 sub-section 3 alone interdicts certain transfers ; and sub-section 5 
merely shuts out the evidence, which would furnish a proof of the transfer, but 
it does not enlarge the sphere of the prohibition. 5 


The plaintiffs; whoaré the mortgagees of the property in suit, sued the 
defendants, who purchased two of the six items making up the mortgaged 
property, from the mortgagors, one item consisted of certain trees standing on 
occupancy land. The mortgage deed expressly excluded the land on which the 
trees stood. The deed was registered by the Registering Officer, but the defen- 
dants impeached its registration upon the ground that it contravened 
section 46(s) of the Central Provinces Tenancy Act, 1898. The trial Judge while 
holding that the property in question did not constitute a right of eccupancy, 
considered it ‘undesirable that trees standing on a holding should belong to 
anybody except the occupier of the holding”; and he accordingly excluded it. 
from the properties to be sold for the realisation of the debt. The «plaintiffs 
did not appeal agalnst the decree which followed upon that judgment r 

Held that (1) The registration cannot be avolded ; 


<2) The Registering Officer bad jurisdiction to register. the document, even 
where it includes a transfer which is of a doubtful validity, i- 

(3) The validity of the transfer must be tested y the language of yb: 
section 5 ; 

(8) The plaintiffs cannot euforce Suis the exempted property, in. 


asmuch as they did not appeal against the décree Which followed the judgment. 


P.C. 
1936. 
me 

Fuly, 29. 
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P.C, of the trial Judge, excluding the`property in question from the properties to be 
1936. sold for the realisation of the mortgage debt. 
TETE This-is a Privy Council Appeal No. 38 of 1934 :from a decree of 
Deshmukb the Court of the Judicial Commissioner, Central Provinces, dated 
Aui September 12th, 1931, which, set aside a decree of the Court of 
— the Second Additional District Judge of Nagpur dated October, 


28th, 1929. The appeal arises out of a suit by the mortgagees the 
present appellants, to enforce a mortgage in which among the pro- 
perties mortgaged were a number of fruit trees and a well standing 
in an occupancy holding belonging to the mortgagor. The question 
for determination is whether, having regard to the provisions of 
the Central Provinces Tenancy Act, 1898, the mortgage deed was 
properly registered soasto be a valid mortgage, The material 
issue is as follows :—'"' Is the mortgage deed in suit void for the 
‘reasons stated in paragraph 6 of the written statement.” Plea 6(b) in 
the written statement is as follows :— 


" Paragraph 6(b) That having regard to section 46(5) of the 
Central Provinces Act—'Tenancy Act, 1898, the registration of the 
mortgage deed was bad in law so that the mortgage was invalid, ” 


‘The learned Additional Judge delivered his judgment in the 
suit on the 28th October 1929. The passage of the judgment dealing 
with Issue No. 3 is very short and is as follows :—'" The mortgage 
bond certainly shows that the occupancy holdings are excluded 
frem the mortgage, and that only trees without the lands are 
intended to be included in the mortgage. Under the old Tenancy 
Law (The Tenancy Act, 1893) there was no prohibition with regard 
to trees being mortgaged, and this mortgage was granted before 
the passing of the new Tenancy Act (of 1920) I find that the 
‘mortgage sued upon is not invalid merely because trees growing in 
occupancy lands are included in the mortgage. However it is 
clearly undesirable that trees standing on a holding should belong 
to anybody except the occupier of the holding and it has therefore 
been laid down that such trees should not be attached and sold 

“with the land. The trees will be excluded from the mortgaged 
property:to be sold in this case. " In the result the learned judge 
made a preliminary mortgage decree in the usual from covering all 
the mortgaged properties excluding the trees and the wellin the 
occupaney holding above mentioned. 


From a decree of the Additional District Judge, the present 
respondents alone appealed to the. Court of the Judicial Commis- 
sioner at Nagpur. The appeal was heard before a Bench of the 
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Court (Grille and Niyogi, JJ.) who on the rath September 1931, 
delivered their judgment and made a decree of the same date 
whereby the appeal was allowed'and the decree of the lower Court, 
so far as the present respondents were concerned, was set aside. 
'The learned Judge held that trees standing on a holding are part 
and parcel thereof, that the registration of the mortgage deed in 
suit qua the trees standing in the occupancy holding and the well 
therein was bad in law and the registration of the deed as a whole 
should be set aside and ignored because there is no provision in the 
Registration Act whereby a deed may be registered qua only some 
of the properties mentioned therein. They therefore held that the 
mortgage deed in suit is not enforceable against the present respon- 
dents, and a decree dated the 12th September, 1931, was accord- 
ingly made, ; : 

4. T, Dunne, K. C, and J. M. Parikh for the Appellants : The 
mortgage in suit is valid and, in any case, it is valid except with 
regard to item 3 thereof. Under section 46, clause 5, of the Central 
Provinces Tenancy Act, XI of 1898, the Registrar was not precluded 
from admitting to registration the mortgage in suit, The scope of 
the said section is limited, if at all, to a document relating only to 
the rights referred to therein and does not extend toa document 
like the one in question, The question of the validity of the regis- 
tration would affect item 3 of the mortgage and nothing else. 

The Registration Act and the Central Provinces Tenancy Act 
must be made to conform. The general application cannot be cut 
down to a particular prohibition. 

` [Lord Thankerton : You cannot split up the document. The 
Registrar must regard the document asitisand not make a new 
contract for the parties,] 

[Sir Shadi La]: Suppose the Registrar registers a document 
dealing with a property outside his jurisdiction and the same docu- 
ment deals with another property within his jurisdiction. Is the 
registration valid ?] 


Yes. Refers to Sak Mukhum Lall Panday v. Sah Koondum 
Lall (1); Mohammed Ewas v. Birj Lall (2). 

A document cannot be considered unregistered because a certain 
property must not be included in it under a special Act. Refers to 
Narayan v. Mahadeo (3); Ram Gopal v. Ambaprasad (4); Tara- 


(1) (1875) L. R. 2 I. A. 210 (217) ; 15 B. L. R. 228 ; 24 W. R. 75. 
(2) (1877) L. R, 4 I. A, 166 ; T, L, R. 1 AIL 46s, 

(3) (19275 23 Nag. L. R, 174. 

(4) [1929] A. I. R. Nag. 6, 
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chand v. Nokhe (1). and Sir William Gordon. James Hatniilon 
Houldsworth (2). 
o J. M. Parikh followed for the Appellant. ‘The registration of a 
voidable transaction stands as it:does not affect title. ^ The Act does 
not-say that registrati in is invalid because a bad item is included. 
S..Hyam-for the Respondents ;.. The property in the trees and 
in the w: ll was never severed from the property in the holding itself 
and, the mortgagor’s right in his cccupancy hclding included his 
rightin the trees and in the well. The mortgage deed in the 
circumstances of the case wis not legally registrable. The mott- 
gage was improperly registered and is therefore invalid. The plea 
ofthe mortgagees thata mortgage decree can be made in respect 
of the mortgaged properties other than the trees and the well in 
the occupancy holding cannot be legally maintained. If the 
Registrar refuses to register. a valid deed, his word is not final. 
There is still the remedy to compel registration under the Regis- 
tration Act. There is no evidence that these trees were not separate 
but there is the definition in the Registration Act of "Immoveables" 
which excludes trees as being part of the land, (Refers to Zara- 
chand v. Nokke (3); Narayan v. Mahadeo(4) and Kettlewell v. 
Watson (5), 


Their Lordships’ judgment was delivered by — 

Sir Shadi Lal :—Tne plaintiffs, woo are the appellants be- 
fore their Lordships, seek to enfurce a mortgage, which was 
executed on the 7th April, 1914, ana registered on the 8th April, 
1914. The mortgagei property consisted of six items, two of 
Which were purchased from the murtagors by the defendants 
Nos. 2-4 in 19.5. These defenuants impeach the registration 
of the morigage deed upon a ground, which as set out in 
paragraph 6 of their written statement, is in the following 
terms:— 


. « that the registration of the mortgage deed covering 
as it did the mango trees, Jambhbul trees, Babul trees and all other 
kinds of trees situate in occupancy fields Nos. 195,106 and 2c7 
of Kelod, is void as being in cuntravention of section 46, clause (5) 
of the Tenancy Act, 1:98. The morgage deed is thus not l duly 


(1) [1928] A. I. R. Nag. 248. 
(2) Lt910] A. C. 537 (540). 

(3) [1928] A. I. R, Nag. 248. 
(4) (1927) 23 Nag L. R. 174. 
(5) (1882) 21 Ch. D. 685 (714). 
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registered and being as good as not registered, cannot operate 
as d mortgage,” 

: On the issue, which was founded upon this plea, the trial 
Judge expressed his opinion in favour of the plaintiffs, but, on 
appeal by the purchasers, his judgment was reverséd by the Court 
of the Judicial Commissioner at Nagpur, who “find it impossibls to 
hold that the mortgage isa valid mortgage or that it was validly 
registered.” "They aceordingly accepted tie appeal, and dismissed 
the suit as against the purchasers. 

` The mortgagees have appealed to His Majesty in Council, 
and:the question raised by them relates to the validity of the 
mortgage deed, and of its registration. The answer to the ques- 
tion depends upon the interepretation to be placed upon the 
following provisions of the Central Provinces Tenancy Act, No. 
Ir of 1893. Section 46, sub-section 3 enacts that—"No occupancy 
tenant shall be entitled to sell, make a gift of, mortgage . . . 
or otherwise transfer his rightin his holding or in any portion 
thereof, and every such sale, gift, mortgage . 4. . or transfer shall 
be voidable in the manner and to the extent provided by the two 
next following sections," 

: Section 4 , sub-section 5, is in these terms :-— 

"Notwithstanding anything contained in the Indian Registra- 
tion Act, 1877, no officer empowered to register documents shall 
admit to registration any document which purports to transfer the 
right -of an occupancy-tenant.in his holding or in any portion 
thereof, unless the document recites that the transferee is a person 
who, if he survived the tenant, would inherit the right of occupancy, 
. or isa person in favour of whum as cc-sharer the right of occu. 
pancy originally arose or who became by succession a co-sharer 
therein." : 

The respondents maintain that, as the transfer of one of the 
properties was prohibited by sub-section 3, the document, embody, 
ing,as it did, the mortgage of a non-transferable property, could 
not be validly registered. ‘ 

The property in question, as described in the written state- 
ment, consists of trees standing on occupancy land, but, with 
regard to the land itself, the document states in clear terms 
that the mortgagees shall have “no concern" with it. This fact 
is emphasised in the concluding sentence of the description of 
the property. 

Now, sub-section 3 prohibits a transfer ‘of a right of, occupancy 
in land, and if the trees in an occupancy holding amount to a 
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P. C. ; ould doubt 
Bebes right of occupancy, the mortgage of those trees would, no doubt, 
1936. be invalid. The deed would be inoperative, in so far as the trees 

Parashram Balaji Te concerned, but there is no law which can be invoked to 
Deshmukh invalidate the mortgage of the remaining five properties. If the 
v. . 
Asaram. matter rested there, the mortgagees should get a decree as against 
Sir Shadi Lal. tbe properties which could be validly transferred. It is, how- 
—-—— ever, argued that when a document, which embodies invalid 


as well as valid transfers, is presented for registration, the 
Registering Officer cannot split it up into two parts, and register 
only that part which deals with the valid transfer. There must 
be either a registration of the document as a whole, or a refusal to 
register it in its entirety. As the registration of the whole of the do- 
cument -could not be effected by reason of the inclusion therein of 
a transfer prohibited by the statute, the only alternative open to 
the Registering Officer was to refuse its registration altogether, 


-But the deed in question has been registered, and the 
point for determination is whether it should be treated as 
an unregistered document and excluded from consideration. 
The language of sub-section 5 shows that the Registering 
Officer is forbidden to register a document “which purports 
to transfer the right of an occupancy tenant in his holding 
orin any portion thereof.” Does the document, which includes 
only the trees and expressly excludes the land on which the trees 
stand, purport to transfer a right of occupancy? The Register- 
ing Officer evidently thought that ex face the instrument did not 
transgress the law, and he did not, therefore, refuse to admit it 
to registration. He was not required to enter upon an inquiry 
as to whether a certain property sought to be transferred would, 
or would not, amount to an occupancy right. Such an inquiry 
would obviously be beyond his province. His function was to 
peruse the instrument and to see whether it purported to 
make a prohibited transfer, and, if he thought that it did not em- 
body any such transfer, he was bound to admit it to registration. 

It is to be observed that sub-section 5 does not determine the 
question of validity or otherwise of the transaction itself. For 
that purpose reference must be made to sub-section 3, which alone 
interdicts certain transfers. Sub-section 5 merely shuts out the 
evidence, which would furnish a proof of the transfer, but does 
not enlarge the sphere of the prohibition. The registration or non- 
registration of the document does not affect the inherent charac- 
ter ofthe transfer, which is to be judged by another provision. 


Their Lordships do not think that it can be held that the Re- 
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gistering Officer had no jurisdiction to register the docunient, be- 
cause it included a transfer which was of a doubtful validity. They 
consider that, while the registration cannot be avoided, the validity 
of the transfer must be tested by the language of sub-section 3. 

Now, itis admitted that no objection can be raised to the 
transfer of five items of the mortgaged property, and the dispute 
isconfined to only one item, This item, as stated, consists 
of certain trees, but expressly excludes the land on which those 
trees stand. The judgment of the Judicial Commissioner in 
Narain v. Mahadeo (1), shows that where a mortgage deed draws a 
distinction between the occupancy land and the trees which 
stand thereon, the land being excluded from the mortgage and 
the trees being included therein, it was implied that the trees were 
held under a diflerent title from the land and were capable of being 
mortgaged. “Their Lordships do not find it necessary to make any 
pronouncement on the correctness or otherwise of this view, 
‘because the question whether the transfer of the trees comes within 
the prohibition does not require determination in this appeal. 

The trial Judge, while holding that the property in question 
did not constitute a right of occupancy, considered it “undesirable 
that trees standing on a holding should belong to anybody except 
the occupier of the holding” ; and he accordingly excluded it from 
the properties to be sold for the realisation of the debt. The 
plaintiffs did not appeal against the decree which followed upon 
that judgment, and they cannot enforce their claim against the 
exempted property. 

For the reasons stated. above, their Lordships are of opinion 
that the mortgagees are entitled to the decree granted by the trial 
‘Judge. Their appeal must, therefore, be allowed, and the preli- 
minary decree made by the Court of the first instance must be 
restored, with the modification that the plaintiffs do recover 
Rs, 8,974, annas rr, found to be due to them on the sth - March, 
1928, with interest thereon at 6 per cent. per annum from that 
date to the date of payment ; and that the defendants shall pay the 
amount due to the plaintiffs on, or before, the zoth December, 1936. 
The costs incurred by the appellants both here and in India must 
be paid by the respondents. ‘Their Lordships will humbly advise 
His Majesty accordingly. 

T, L. Wilson & Co.: Solicitors for the Appellants, 

Douglas Grant & Dold: Solicitors for the Respondents, 

8, P. K, Appeal allowed, 
(1) (1927) 23 Nag. L. R. 174. i 
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‘Before Mr. Justice D. N. Mitter and Mr. (ae 
D. C. Patterson. 


MATILAL DAGA AND OTHERS 
9. 


SRI SRI ISWAR RADHA DAMODAR CHANDRA 
JIW THAKUR BY SHEBAITS RAMPADA 
HALDAR AND OTHERS.* 


Ejectment —Mining lease for 499 years-—Lease, construction of-- Right of 
reversion Restrictive covenant—Covenant for benefit of the lessor — Main- p 
taining pillars of certain midth—Benefit of some ascertainable property— 
-Remedy in case of breach of restrictive cocenant—Injunction as well 
damages—English law, applicable to restrictive covenant -Transfer of 
Property Act (IV of 1882), Secs. 40, 68 ~Damages— Principla—Acting frau- 
dulently~Acting ina manner wholly unauthorised and unlaw/ul—Deduc- 
Hon to be made—Interest on damages awarded — English mortgage. 


In the case of restrictive covenants, the question of constructive notice as to 
the covenants contained in the head lease, becomes very material even if there 
be want of privity of contract or estate as between lessor and sub-lessee. 


It is essential - for a covenant to be restrictive that the covenantee must retaia 
some Interest in the land for the benefit of which the covenant is entered into 1 


Lord Strathcona Ltd. v. Dominion Coal Co. Ltd. (1) followed. 


The covenant must be for the benefil of some ascertainab!e property retained 
by the covenantee. Itis not correct to say that the property for the benefit of 
which restrictive covenant is entered into must be independent of and outside 
the demised premises.in the case of a lease, which is not an out and out 
sale. i ` 


In the case of breach of restrictive covenant remedy by way of injunction as 
well as damages would be available against the assignee, 


The law as to restrictive covenants in India closely follows the law in 
England. 


It a man furtively and in bad faith robs his neigkbour of property, and 
because jt is underground, Is probably not ‘for sometime detected, the Court of 
Equity will punish fraud by fixing the person with the valuc of whole of the 
property which he has so furtively taken and making him no allowance in 
respect of what he-has donc as would have been justly made to him if the 


* Appeal from Original Decree No. 505 of 19:2, against the decree of Şuresh 
Chandra Sen Esq., Ádditlonal Subordinate Judge of Asansol, dated the 28th 
September, 1932, and the decree of Kshirodeswar Banerjee Esq., Subordinate 
Judge of Asansol; dated the sth October, 1934. 

(1) [1926] A. C. 108 (121). 
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parties had been working by. agreement or if they had been the one working and 
the other permitting the working through a mistake. 


Livingstone v. Rawyards Coal Co (1) referred to. 


Accounts in actions for breach of restrictive covenants in the Court of 
Chancery have been directed on two footings; sometime an allowance for the 
costs of severance or getting the coal has been made and sometimes it has not, 
In all cases an allowance has been made for the cost of bringing the 
coal to the hank, In Trotter v. Maclean (2) there is an enumeration of cases 
which decide whether the milder or the barsher rule should be applied. The 
harsher rule has been applied where the Courts have found fraud. See Ecele- 
siastical Commissioners for England v. N. E. Railway Co. (3). It has been 
applied where the Court bas said that the defendant has acted in a manner wholly 
unauthorised and unlawful. See Llynot Co. v. Brogden (4). 


On the 13th April, 1921, the plaintiffs, as the shebails of Lhe deity, granted a 
lease for 499 years of 181 Bgs of underground mineral rights in favour of defen- 
dant No. 1, who afterwards created defendant No. 11 his trustee on 28th Septem- 
ber, 1921. Defendants Nos. 1. and 11 transferred the leasehold to defendants 
Nos, 2 and 3, who on the 26th February 1923 and 17th December 1926 borrowed 
money from defendants Nos. 5 and 9 by executing mortgages by way of sub-leases 
for the residue of the term less 2 days. The mortgage by way: of sub-lease 
provided that the mortgagees (the appellants) were to take possession but the 
mortgagors were to pay rent and royalty. The mortgagees took possession of 
the colliery on 19th December, 1926 and started working the same. On the 
14th September, 1928, the plaintiffs wrote to the appellants a letter complaining 
of the breaches of the terms of lease of z931. The latter refused to make over 
khas possession. The pillars were worked out secretly contrary to the covenant, 
No laches was attributable to the plaintiffs in not discovering the secret 
Working. . . 


The lease of 19th April, 1921, contained amongst others, the following : “In 
the pits which I ” (the lessee) “ shall make in the land settled I shall keep proper 
pillars of coal for suppoating the roof etc. I shall keep square pillars of coal at 
least 12 cubits in dimensions atan interval of every 8 cubits and shall keep 
the mine clean. For inspection of the said work and other works, you or your 
officer or the surveyor appointed by you " (the plaintiffs) " shall be entitled to 
go under the mine and I shall be bound to show you or them all the places under- 
ground in the mine. If any sort of damage ba caused to your property on account 
of not keeping such coal pillars or for not keeping the mine clean, I shall be 
liable for the loss at the rate of Rs. 2000 per bigha for such extent of the 
property as would be damaged. Whenever any of you or your officers will 
inspect mine, he will note his remarks in my books. I shall keep in tact the 
limits and boundaries of the land settled. I shall properly close the mouth of 
the exhausted pits by making pucca masonry structures approved of by you. 
If I do not do so, I shall be bound to pay you the amount of loss sustained by 


(1) (1880) 5 App. Cas. 25 (34). 
(2) (1879) 13 Ch. D. 574. 

(3) (1877) 4 Ch. D. 845. 

(4) (1870) L, R. 11 Eq. 188, 
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you or thé costs that may be incurred by you for closing the 
same. " ; 


Held, that the mortgage was notan English mortgage which would have 
vested the whole legal interest in the mortgages and created a privity of estate 
between the mortgagees of the lessees and the lessor. It was an assignment of 
a lesser term and therefore it created no privity of estate between the lessor 
and the sub-lessees. 


Obiter : Even if the sub-lease was for the whole of the residue of the term, 
it would not operate otherwise, 


Hunsraj v, Bejoy Lal (1) referred to. 


That the covenant in the lease was a restrictive one and bound the mortgagees 
sub-lessees (the appellants) and that in law damages were recoverable from them 
for breach of covenant regarding the keeping of pillars on the ground that there 
was no privity of contract between them and the plaintiff. 


The covenant to keep pillars of certain width wasa negative one though 
affirmative in form and was a restrictive covenant and as such was binding not 
only on assignee (absolute) of the leasehold Lut also on sub-lessees. 


The head lessor had a remedy by injunction against the sub-lessees for it was 
a covenant “ which runs with the Jand ” as also for damages against them. 


Tulk v. Muxhay (2) j Hall v. Ewin (3) and other cases referred to, 


That the lease had some interest in the lessor ; that is, the lessor had a right 
of reversion. 


- Kally Dass Akiri v. Monmohini Dassee (4) and Abhiram Goswami v. 
Shyama Charan Nandi (5) followed. 


Keshavlal v. Magan Lal (6) dissented from, 


That the clause as to maintaining pillars of a certain width was for the bene- 
fit'of the lessors' (plaintiffs’) reversion in the land demised and the covenant was 
made for protecting the reversion of the lessors, 

That the principle of sectlon 40 of the Transfer of Property Act was 
applicable. 


That the plaintiffs were entitled to price of coal and the defendants were 
entitled to deduction for severing the coal and bringing it to the pit’s month, 


Currimbhoy and Co, Lid, v. L. A. Creet (7) referred to, 


That the plaintiffs were entitled to interest on damages after date of notice 
up to the date of judgment, 


Appeal by Defendants Nos. 5 to 9. 
Suit for ejectment, damages etc. 


(1) (1929) L. R. 57 L A, 110 ; 51 C, L. J. 120, 

(2) (1884) 2 Ph. 774. 

(3) (1887) 37 Ch. D. 74. 

(4) (1897) L. L. R. 24 Calc. 440 (447). 

(5) (1909) I, L. R. 36 Calc. 1003 (1014) ; L, R. 26 L A. 148 ; 10 C. L, J. a84 
(6) (1933) I. L. R. 58 Bom, 327. 

(7) (1932) L. R, 60 I, A, 297 ; 57 C. L. J. 264 (272). 
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The material facts appear from the judgment. 


Messrs. P. R, Das, S. C. Roy, G. K. Banerjee and Gopendra 
Krishna Banerjee for the Appellants, 


Messrs, Brojolal Chakravarty, Durga Charan Roy Chowdhury, 
Panchanon Ghosal, Purushatiam Chatterjee, Amiya Prasad Moitra 
and Amiruddin Ahmed for the Respondents. 

The following judgments were delivered : ris 

D. N. Mitter, J. :—This is an appeal by defendants Nos. 5 to 9 
against a preliminary judgment of the Subordinate Judge of Asansol 
dated the 28th September 1932, by which he directed certain 
enquiry as to damages as also against the final decree passed by 
another Subordinate Judge on the sth October 1934, by which he 
directed the payment by the said defendants to the plaintiff of the 
sum of Rs, 180747 for damages and for rents and royalties, 

The Haldar respondents describing themselves as Shebaita of a 
deity Sri Sri Radha Damodar Chandra: Jiu Thakur brought the suit 
in which this appeal arises (1) to recover khas possession of a 
colliery known as Kajora Colliery, which belong to the deity in 
putni right, (2);to recover one lakh twenty thousand from the defen- 
dants on account of the commission and royalties in arrears and for 
damages, and (3) for other reliefs. The suit was directed against 
(1) the defendant No.1 Narendra Chowdhury in whose name a 
lease of the underground rights was taken from the plaintiff for a 
period of 499 years by Sudbangsu Bhusan (defendant No. 11), 
(2) defendants Nos, 2 and 3 (the Sarkars) transferees from the 
real lessee defendant No. rr, (3) defendant No. 4, the Official 
Assignee the Sarkars having been adjudged insolvent, (4) the 
Dagas, defendants Nos. 5 to 9 who advanced money to the Sarkars 
on mortgage of their leosehold rights in the colliery, (5) defen- 
dant No. 10 Vithal Das, purchaser at the sale by the Official 
Assignee who are to sell the mortgaged property and to pay off the 
mortgage and (6) the defendant No, 11 the real lessee under the 
plaintiff.: 

'The plaintiff deity founds its claim on the pottah executed in 
favour of defendant No. r on the 3rst Chaitra 1327 B. S.-— rsth 
April 1921 and files the Kabuliyat which is the counterpart of the 
said pottah along with the plaint, It is common ground that 
defendants Nos. 2 and 3 took a transfer of the leasehold interest 
under the lease of 13th April 1921 from defendants Nos. 1 and rr 
the real lessees. The plaintiff next alleges that defendants Noa. 5 
to 9 (now appellants) took an English mortgage of the property in 
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suit from defendants Nos, 2 and 3 on the basis of two registered 
deeds executed on the 26th February 1923 and 17th December 
1926 and that defendants Nos, 5 to g have become liable for the 
money sought to be recovered in the suit. The plaintiffs case is 
that there have been breaches of several covenants contained in 
the Kabuliat. One of such breaches is mentioned in paragraph 
seven Of the plaint which is reproduced beiow. 

“7. That the defendants did not keep square pillars at least 12 
cubits in dimensions at a distance of 8 cubits as mentioned in 
paragraph 6 of the said pottah and Kabuliyat and are cutting coal 
by making much wider galleries. In consequence of this there is 
likelihood of great damage being done to the coal mine. More- 
over in spite of repeated requests the officers of this plaintiff were 
not allowed to go underground into the pits fur inspection of the 
work of the mine, as stated in the said paragraph. Under the 
circumstances, the plaintiff has not been able to know the actual 
state of things in the mine," 

The plaint further alleges that daily accounts of the coal raised 
from the mine have not been filed with the shebaits of the plaintiff 
in accordance with paragraph 16 of the Pottah and Kabuliyat, 

The plaint further alleges that minimum and excess royalty have 
not been paid. The plaintiff after enumerating the breaches of 
covenant as aforesiid states that it has become entitled to get khas 
possession of the property in suit in accordance with the terms of 
Pottah and Kabuliyat, The plaint alleges that a notice was sent by 
the deity plaintiff to the defendants on the r4th September 1928 
by registered post asking them to give up khas possession to the 
plaintiff but the defendants have not given up khas possession ; 
that the defendants are liable to be regarded as trespassers after 


‘the said notice and are bound to pay damages. In paragraph ro 


of the plaint itis stated that as the defendants did not submit 
accounts regularly the plaintiff assessed the money claim at 
Rs. 84009 approximately and the plaintiff was willing to pay deficit 
court-fees in case his claim is ultimately determined to be larger on 
final accounting. On this state of the pleading khas possession was 
asked for and there was a prayer for recovery of the damages and 
royalties etc. 

The defendants Nos. 5 to g (the Dagas) filed a written defence 
(see P. 122, Book A) They alleged that they did not violate any 
covenants contained in the lease in question ; they deny that they 
have kept wider galleries ; they allege that the statement in para 7 
ofthe plaint quoted above is false; they pleaded that the rule as 


Vor, LXIV.] HIGH COURT. 


to keeping of galleries of certain dimensions was not an inflexible 
rule and that the working of the mine was done with the full 
knowledge of plaintiffs and there was waiver and that the plaintiffs’ 
Officers used frequently to come and inspect the mines, that the 
plaintiffs are estopped from claiming damages, thatthe claim for 
damages are excessive; that they are not trespassers and they did 
‘no injury to the colliery. 

On this state of the pleadings several issues were framed and 
decided but itis not necessary to refer to them allas the ques- 
tion in controversy before us in appeal has been limited to cer- 
tain issues. The material issues are issue No. 2 which is in these 
terms: 


Whether the mortgages .dated the 26th Febiuary 1923 and 17th 
December 1926 w.re English mortgages as defined in the Transfer 
of Property Act. Ifso, are the mortgagees liable for the rents 
and royalties ? 


Issue No. 4 is to the following effect: 
Are the defendants Nos. 5 tog liable to any portion of the 
claim ? If so, for what period and for how much. 


Issue No. s raised the question of estoppel and waiver on the 
ground raised by the defence that the alleged breaches of the 
covenant were done with the knowledge and consent of the 
plaintiff. 

The Subordinate Judge who tried the suit in the first instance 
found (1) that the mortgages in favour of the Dagas (defendants 
510 9) are not English mortgages ; (2) that there is no absolute 
assignment to the Dagas—the mortgages being for 1 bigha less 
and the term being two days less ; (3) the mortgage loan and secu- 
rity did not constitute an out and outtransfer; (4) the Sarkars 
(mortgagors) remained tenants of the lessor (the plaintiff) all the 
time and they are liable for the rents although the Dagas were 
in possession; (5) Dagas were really sub-lessees and he held that 
the Dagas were not liable for the rents and royalties as there 
was no privity of estate between the Dagas and the plaintiff ; 
(6) that the Dagas are bound by breaches of covenants cor 
tained in the head lease of 13th April 1921, and (7) that the 
Dagas should be held liable for damages for two different periods 
on two different cases i, e. they would be liable after notice for 
breach of contract for the sale of the coal and before notice for 
actual breaches only. 


On this basis the first Subordinate Judge passed the prelimi- 
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nary judgment on the 28th September 1932 directing an enquiry 
as to damages and referring the question to a commissioner. 

The matter was referred to two commissioners who submitted 
two reports, The matter of the passing of the final decree came 
before another Subordinate Judge who after considering the two 
reports ofthe commissioners as also a report passed before the 
preliminary decree has granted a decree to the plaintiff for 
Ra, 180747 by his judgment dated the 5th October 1934. 

'The present appeal was directed against the preliminary decree 
originally but after the final decree was passed the momorandum 
of appeal was allowed to be amended so as to include the grounds 
of appeal against the final decree. 


The first question of law which has been taken in the appeal 
is really an attack on the preliminary judgment which has made 
the Daga defendants (Nos. 5 to g) liable for damages for breach 
of covenants contained in the head lease, It is argued that 
the Subordinate Judge below has committed an error in law 
in making the appellants liable for breach of covenants for keeping 
proper pillars of coal for supporting the roof contained in the 
head lease (Ex. x) dated the 13th April 1921 (Book B. page 1) as 
they were no parties to the head lease and asthey were not assig- 
nees of the head lease but the mortgages in their favour being by 
way of sub-lease they were merely lessees under the Sarkars (de- 
fendants Nos 2 and 3), the transferees from defendants Nos, 1 
and 1r, the head lessees. The argument of the appellant has 
been put in this way :— 

ltisunarguable on the authorities that there being no privity 
between Dagas (sub-lessees) and the plaintiff the Dagas are liable 
for breach of covenants contained in the head lease, assuming that 
the breach was committed by the Dagas and that the view of the 
Subordinate Judge that this rule does not apply as the Dagas had 
notice of the covenants contained in the head lease is erroneous 
asthe basis of the principle is not whether the sub-lessee had 
notice of the covenants bat that there is neither privity of contract 
or estate as between the lessor and the eub-lessee and the following 
authorities were cited in support of this contention: Holford v. 
Hatch (1) ; Akshoy Kumar Chatterjee v. Akman Molla (2); Mals- 
bury's Laws of England, Vol, XVIII, article 865. 

In order to consider the soundness or otherwise of this con- 
tention it would bs convenient at this stage to set forth the rele- 


(1) (1779) 1 Douglas 183 (186). 
(2) (1914) 20 C. L. J. 551 (554). 


Vot, LXIV.| HIGH COURT. 


vant parts of the lease containing the covenant for the breach of 
which this suit has been brought and then to narrate the circum- 
stances under which defendants Nos, 5 to 9 were put in possession 
of the colliery in question, and the subsequent events that follow- 
ed up to the date of the institution of the suit. 


The plaintiff deity granted a lease to Narendra Kumar Chow- 
dhury, Defendant No. r on the roth April rgar of the under- 
ground mineral rights in 181 bighas of land for 499 years on terms 
and conditions which ere contained in the kabuliyat (counterpart 
of the lease) printed at pages x to ra of Book B (part II) The 
relevant covenant is contained in paragraph 6 which is as follows :— 


“In the pits which I shall make in the land settled I shall keep 
proper pillars of coal for supporting the roof etc. I shall keep 
square pillars of coal atleast r2 cubits in dimensions at an inter- 
val of every 8 cubits and shall keep the mine clean. For inspection 
of the said work and other works, you or your officer or the sur- 
veyor appointed by you shall be entitled to go under the mine and 
I shall be bound to show you or them all the places underground 
inthe mine. If any sort of damage be caused to your property 
on account of not keeping such coal pillars or for not keeping 
the mine clean, I shall be liable for the loss at the rate of 
Rs, 2000 (two thousand) per bigha for such extent of the property 
as would be damaged, Whenever any of you or your officers will 
inspect mine, he will note his remarks in my books, I shall 
keep in tact the limits and boundaries of the land settled. I 
shall properly close the mouth of the exhausted pits by making 
pucca masonry structures approved of by you. IfI do not do so, 
I shall be bound to pay you the amount of loss sustained by you 
or the costs that may be incurred by you for closing the same.” 


On the 28th September rg21 there was a declaration of trust 
by defendant No. r Narendra in favour of defendant No. rr 
inrespect of the leasehold property and it is common ground 
that defendant No, rr Sudhangsu Bhusan Mukherjee is the real 
lessee under the lease of 13th April 1921 (Ex, 1). 


It is also common ground that the interest of Sudhangsu 
Mukherjee in the leasehold devolved by several intermediate 
transactions on the 8th November 1922 on Balai Sarkar, defendant 
No. 2 and the said defendant along with his brother Sailendta, 
defendant No. 3 motgaged the leasehold in the colliery along 
with other properties to the Dagas (defendants Noe. 5 to 9) oh 
the 17th December 1926 (See Ex. A (1) page 47, Book B) This 
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mortgage was by way of sub-lease for the residue of the term less 
2 days as the babendum clause at page 51, line 20 would show. 

The mortgage by way of sub-demise was fora consideration of 
over a lakh of rupees. And it provides that the Dagas were to 
take possession but the Sarkars were to pay rent and royalty. 
There was some discussion at the bar as to the real nature of 
this mortgage. On the one hand it is argued for the respondent 
that this mortgage was an English mortgage and it was contended 
on the other hand by the appellants that this was really a mortgage 
by way of sub-lease within the meaning of section 108 (j) of the 
‘Transfer of Property Act. We have no doubt that it is not an 
English mortgage which would have vested the whole legal 
interest ia the mortgagees and created privity of estate between 
the mortgagee of the lessee and the lessor. It is an assignment 
of a lesser term and therefore it creates no privity of estate between 
the lessor and the sub-lessee. We are not unmindful of the recent 
decision of their Lordships of the Judicial Committee that even 
if the sub‘lease is for the whole of the residue of the term it 
would not operate otherwise than as a sub-lsase, See ZZunsraj 
v. Bejoy Lal(1) We may have to revert to the construction of 
the dccument later. 

To complete the narrative of events leading to the institution 
of the suit the following facts should be stated. 

On the roth December 1926 the Dagas (defendants Nos, 5. to 
9) took possession of the colliery and started working the same. 
On the 8th March 1927 the firm of Balai and Sailendra (defendants 
Nos. 2 and 3) was adjudged insolvent. After-great deal of 
correspondence between the Dagas and the Sarkars about rent 
on the 7th September Ig27 the Dagas proved their claim through 
their agent Saktipada Bhattacharjee and the claim having been 
accepted on the sth June 1928 there was an order of discharge. 

On the 14th September 1928 the plaintiff through the shebaiis 
wrote to the Dagas (Messrs. Harsookdas Balkissen Das & Co.) 


‘a letter through their pleader marked Ex. 2 (d) complaining ‘that 


they had broken many of the terms of the lease of the 13th 
April 1gar. 1 : 
“(a)in that you have not kept proper pillars and that your 


galleries are not kept in accordance with the terms of the 


Kabuliyat, 
“(4) in that you are not allowing my clients! men to have access 
to the colliery and pits to examine your works.” See Book B, 


(1) (1929) L, R. 57 L A. 1104 st C. L. J. 120. 
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page 207. To this letter the Dagas replied refusing to make over 
Khas possession—See Ex. a(c) Book B. Page 210. 

On 22nd January 1929 on the application of the Dagas to the 
insolvency Court there was an enquiry. 

On the 29th January 1929 it was found that the Dagas due a 
valid and subsisting mortgage. 

On the 7th February 1939 there was an ordér by the iesus 
Court to take accounts; onthe 22nd March 1i929 the Registrar 
found that Rs. 1,24,629-9-9 was due to the Pea under the 
mortgage, 

On the arst May rgag the Official Assignee sold the mortgaged 
property to Vithal Das defendant No. ro. On the 24th May 1929 
the present suit was filed, ini 

Two other material events after suit should be stated. On the 
14th june 1929 Vithal Das, defendant No. ro takes possession of 
the colliery in question. On the 25th October the Receiver who 
was appointed took possession of the colliery. 

In support of the ground that as there is no privity of contract 
between thé sub-lessees (Dagas) and the head lessor (the plaintiff), 
the latter cannot sue the sub-lessee on any of the covenants in the 
‘head lease, reliance has been placed on the case of Holford v. 
Hatch (1), and on the decision of this Court in A&shoy Kumar v. 
Akman Molla (2); reliance has also been placed on the following 
passage from Woodfall’s Law ‘of Landlord and Tenant, 23rd 
Edn. p. 334: l 

“ Where there is a contract to perform all the contracts of the 
head lease or to perform substantially the same covenants in sub- 
stantially the same terms and both the contracts of the head lease 
and the sub-lease are broken, the head landlord (although he can 
eject) cannot sue the sub-tenant for damages, there being no privity 
of contract between them ; but the head landlord may sue the 
mesne landlord who, in his turn, may sue the sub-tenant, or pursue 
‘what seems to be the more convenient course of bringing him in as 
third party under section 39 of the Supreme Court of Judicature 
(consolidation) Act, r925 (re-enacting section 24, sub-section 3 of 
the Judicature Act 1873), and replacing Order XVIa, Rules 48-55 
of the Rules of the Supreme Court. Ifthis be done, the High 
Court has a discretion under Order LXV, to order the sub-tenant 
so made third party to pay the costs of an action by the head land- 
lord against the mesne landlord reasonably defended. 4 

(1) (1779) 1 Douglas 183. 
(2) (1914) 20 C. L. J. 551 (554). 
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* The respondent points out that this question hardly arises for in 
the Court below Dagas (defendants Nos, s to 9) admitted liability 
during their occupation from December 26th to r4th September 
1928 and we were referred to order 89, (Volume A, page 18) which 
supports their case, The order is important and is reproduced 
below :— 

“The pleader for the defendants Nos. 5 tog states that their 
clients admit that after 30th December 1926 up to the time of 
delivery of possesion to the Receiver none but themselves did any 
work in the mine, They take upon themselves the responsibility 
for all the works done after 30th December 1926 upto commence- 
ment of possession of the Receiver such as would be found by the 
expert in the locality on verification. " This no doubt simplifies the 
position and the only question for determination would be whether 
damage was done during their occupation. But itis argued that 
the appellants are not bound by the admission of their pleader on 
a point of law and as the question was debated before us we proceed 
to deal with it. 

The case of Akshoy Kumar (1) is obviously distinguishable. In 
that case a tenure-holder undertook in a lease not to excavate 
tanks in the property. He granted to a raiyat a lease of some lands 
within the tenure, but there was no restrictive covenant as to the 
excavation of the tank, The raiyat was unaware of any restrictive 
covenant in the lease of the tenure-holder. In such circumstances 
it was held that the tenure-holder and not the raiyat was liable in 
damages to his lessor for excavation of the tank by the raiyat. 
In the present case it is conceded that the Dagas had constructive 
notice (if not actual notice) of the covenants contained in the head 
lease, ‘Ex. 1), It is argued however by Mr. P, R. Das, the learned 
Counsel who has appeared for the appellant, that the basis of the 
principle is not whether the sub-lessee had notice of the covenants 
or not but want of privity of contract or estate as between the lessor 


cand sub-lessee, That may be so with reference to affirmative cove- 


nants but not so witb restrictive covenants where, as the authorities 
presently to be noticed show, the question of notice becomes very 
waterial even if there is want of privity of contract or estate as 
between lessor and sub-lessee. Indeed in support of the view taken 
in Woodfall’s Landlord and Tenant in the passage referred to above 
the learned author refers to the case of Hornby v. Cardwell (2) 
which was the case of an affirmative covenant—covenant by the 

(1) (1914) 20 C. L. J. 351. 

(2) (1881) 8 Q. B. D. gag. 
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defendant being "to repair and paint and leave in repair" the 
demised premises. The equitable doctrine of restrictive covenants 
has been brought to a focus in the leading case of Zulk v. Muxhay 
(1), That doctrine has been affirmed. in later decisions See 
Haywood v. Brunswick Permanent Benefit. Building Society (a) and 
has more recently been approved by their Lordships of the Judicial 
Committee of the Privy Council in Zord Strathcona Ltd. v. Domi- 
nion Coal Co. Ltd. (3)-—a case to which I drew the attention of 
‘Mr. P. R. Das inthe course of hisargument. If therefore, the 
covenant to keep pillars of a certain width which it is conceded is 
a negative covenant although affirmative in form be also a restric- 
tive covenant, the authorities to which we have just referred and 
other authorities to be referred hereafter and which will be dis- 
cussed presently lay down thatit will be binding not only on 
assignees (absolute assignees) of the leasehold but also on sub- 
lessees and there can be no question that the head lessor hasa 
remedy by injunction against the sub-lessee for it is a covenant 
which * runs with the land " as also for damages against him, 

The case of Lord Strathcona Ltd. (3), before the Judicial Com- 
mittee to which I drew the attention of learned counsel for appellant 
contains a lucid statement of the principle as laid down in Zulk v. 
Muxhay (4) in the following illuminating passage. Lord Shaw 
said :—" The general character of the principle on which a Court 
of Equity Acts was explained in Tulk v. Muxhay (1) The plaintiff 
there was owner in fee of Leicester Square and several houses 
forming the square. He sold the property to one Elms in fee, and 
the deed of conveyance contained a covenant obliging Elms, his 
heirs and assigns, to ‘keep and maintain the said piece of ground 
and square garden............in its then form... ...... in an open state, 
uncovered with any buildings.’ Elms sold to others, and the pro- 
perty came into the hands of the defendant, who admitted that he 
had purchased with notice of the covenant, The defendant, 
‘having manifested an intention to alter the character of the square 
garden, and asserted a right, if he thought fit, to build upon it', 
the plaintiff who still remained owner of several houses in the 
square, filed a bill for an injunction. All this is familiar knowledge, 
butit appears to have been sometimes forgotten what was the 
nature of the argument for the defendant, He contended that the 


(1) (1848) 2 Ph. 774. 

(2) (1831) 8 Q. B. D. 40. 

(3) [1926] A. C. 108. 

(4) (1848) 2 Ph. 774, 776, 779. 2 
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covenant did not run with the land so as to be binding upon him 
as a purchaser, and Sir Roundell Palmer, on his ,bebalf, relied on 
the dictum of Brougham L. C. in Keppel/ v. Bailey (1), to the effect 
that 'notice of such a covenant did not give a Court of Equity 
jurisdiction to enforce it by injunction against such purchaser, 
inasmuch as the knowledge by an assignee of an estate, that his 
assignor bad: assumed to bind others than the law authorised. him 
to affect by his contract, had attempted to create a burden upon 
property which was inconsistent with the nature of that property 
and unknown to the principles of the law and could not bind such 
assignee by affecting his conscience, No reply was called for to 
this argument, and the Lord Chancellor said that Lord Brougham 
never could have meant to lay down the doctrine ‘that this Court 
would not enforce an equity attached to land by the owner, unless 
under such circumstances as would maintain an action at law.’ 
‘If that be the result of his observations’ added the Lord Chan- 
cellor ‘I can only say that I cannot coincide with it,’ " and again 
Lord Shaw remarks “But Zulk v. Muxhay (a) is important fora 
further and vital consideration, namely, that it analyses the true 
situation of a purchaser who having bought upon the terms of the 
reatriction upon free contract existing, thereafter when vested in 
the lands attempts to divest himself of the condition under which 
he had bought : “It is said that the covenant being one which does 
not Tun, with the. land, this Court cannot enforce i'; but the 
question, is not whether the covenant runs with the land, but "whe- 
ther a party shall be permitted to use the land in a manner incor- 
sistent with the contract entered into by his vendor, and with notice, 
of which he purchased, Of ceurse, the price would be affected by 
the covenant and notbing could be more inequitable than that the 
original pürchaser should be able to sell the property the next day 
for à greater price, in consideration of the assignee being allowed 
to escape from the liability which he could bimself undertaken. 

."Inthe opinion of the Board these views, much expressive of 
the justice and good faith of the situation are still part of English 
equity jurisprudence, and an injunction can still be granted there- 
under to compel, as in a Court of conscience, one who obtains a 
conveyance or grant sud conditione from violating the condition of 
his purchase to the prejudice of the original contractor. Honesty 
forbids this; and a Court of equity will grant an injunction 
against it, " ‘ 

(1) (834) 2 My. & K. 517 (547). 

(2) (1848) 2 Ph. 774. 
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That constructive notice might before the Law of Property Act 
1925 bind the lessee by the restrictive covenants of bis lessor 
although he had no actual knowledge of them, was laid down in 
the case of Fie/den v. Slater (1) andin one case Jessel M. R. went 
so far as to say that even an express representation that there were 
no restrictive covenants affscting the demised property: would not 
do away with the effect of constructive notice. , See Fatman v. 
Harland (2) and Nicol v. Fenning (3). That was also a case before 
the Law of Property Act 1925 which by ‘section 8 has altered in 
England the rule of “ constructive notice” as laid down in these 
cases. See Woodfall’s Landlord and Tenant 23rd Edition P. 855. 
In Holloway v. Hill (4) it was held that the lessee of a person 
bound by a- restrictive covenant can be sued whether assigns are 
mentioned in the covenant or not. 

The case of Hall v. Ewin (s) cited for the respondent would 
show that the remedy by way of injunction would lie at the instance 
of the head lessor against the sub-lessee if there has been a violation 
of a restrictive covenant. Inthis case the action was dismissed 
against the lessor asthe lessor did not encourage the violation of 
the restrictive covenant in the lease by the sub-lessee and the action 
was maintained against the sub-lessee. 

The appellant has, in view of the decisions just referred to core 
centrated all efforts towards showing that clause (6) of the lease 
does not contain a restrictive covenant as itis argued that it is 
essential for a covenant to be restrictive that the ‘covenantee must 
retain some interest in the land for the benefit of which the cove- 
nant is entered into. That this is an essential requirement of a res- 
trictive covenant appears plain on the authorities as has been 
pointed out by Lord Shaw in Lord Strathcona’s case (6) in the 
following passage, 

_“ A perusal of the numerous decisions on the branch of the law 
shows that much difficulty has been caused by the attempt to extend 
these principles to cases to which they could not, ‘by the nature of 
the case, have been meant to apply. It has been forgotten that 
to put the point very simply—the person seeking to enforce such a 
restriction must, of course, have and continue to have an interest 
in the subject matter of the contract, For instance, . in the case of 

(1) (1869) L. R. 7 Eq. 523. E 

(2) (1881) 17 Cb, D. 355. 

(3) (1881) 19 Ch, D, 258. 

(4) [1902] a Ch. 612. " 

(5) (1887) 37 Ch. D. 74. ` E 7? 

(6) [1926] A. C. 108 (rar), 
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land he must continue to hold the land in whose favour the restric- 
tive covenant was meant to apply. That was clearly the state of 
matters in the case of Zulk v. Muxhay (1) applicable to the posses- 
sion of the real estate in Leicester Square. lr was also clearly the 
case in De Mattos v. Gibson (2) in which the person seeking to 
enforce the injunction had an interest in the user of the ship. In 
short, in regard to the user of land or of any chattel, an interest 
must remain in the subject matter of the covenant before a right 
can be conceded to an injunction against the violation by another 
ofthe covenant in question. "This proposition seems so elementary 
as not to require to be stated. And itis only mentioned because 
in numerous decisions as is clearly brought out in the judgment of 
Lord Wrenbury, then Buckley L. J. in London County Council v. 
Allen (3), it was necessary to shear away this misapplication or 
mproper extension of the equitable principle. As Romer, L. J. 
said in Formby v. Barker (4). ‘If restrictive covenants are entered 
into with a covenantee, not in respect of or concerning any agcer- 
tainable property belonging to him or in which he is interested, then 
the covenant must be regarded, so far ashe is concerned, as a 
personal covenint—that is, as one obtained by him for some perso- 
nal purpose or object.’ ” 


The argument for the appellants is that by the grant of the 499 
years lease (Ex. 1) there remained no reversion in the plaintiff head 
lessor concerning the demised premises. There can be no question 
that the clause as to maintaining pillars of a certain width was for 
the benefit of the plaintiffs reversion in the land demised. Mr. Das 
has been driven to argue that the lease of 499 years which must be 
taken to be for allintents and purposes a permanent lease left no 
reversion in the plaintiff. But this argument generally speaking is 
contrary to all authority. The distinction between a conveyance in 
fee simple and a lease in perpetuity was pointed out by Sir 
Lawrence Jenkins (then Mr. Justice Jenkins) in the case of 
Kally Dass Ahiri v. Monmohini Dassea (5)-—a2 distinction which 
was recognised by their Lordships of the Judicial Committee in 
Abhiram Goswami’s case (€), where their Lordships expressed 
themselves thus*: “ Sir Robert Finlay, in his able argument for 
the respondents, contended that a mokurari lease is tantamount to 


(1) (1848) 2 Ph. 774. (2) (1858) 4 DeG & J 276. 
(3) [1914] 3 K. B. 642 (656-658). (4) [1603] a Ch. 539 (554). 
(s) (1897) I. L. R. 24 Cale. 440 (447). 

(6) (1609) I. L. R. 56 Calc. 1003 ; L. R. 361 A. 148 ; 10 C. Ê J. 234. 
* At page 1014 of I. L, R. 36 Calc. —Rep. 
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a conveyance in fee simple, and that the lessee must therefore be 
treated as a purchaser within tbe meaning of the Limitation Act. 
But the distinction between the two transactions has been well 
pointed out by Jenkins, J. in his judgment in the case of Kally 
Dass Ahiri v. Monmohini Dassee (1). ‘Because at the present day’ 
says the learned Judge, ‘a conveyance in fee simple leaves nothing 
in the grantor, it does not follow that a ease in perpetuity here haa 
any such result............ The law of this country does undoubtedly 
allow of a lease in perpetuity............ man who, being owner of 
land, grants a lease in perpetuity carves a subordinate interest out 
of his own, and does not annihilate his own interest. This result 
isto be inferred by the use of the word ease, which implies an 
interest still remaining in the lessor? He held, therefore, that, 
whether the Transfer of Property Act applied or not, such a lease is 
forfeitable, notwithstanding thatit is permanent. In this opinion 
their Lordships concur, and it follows that they are unable to give 
to the Limitation Act the wider interpretation adopted by the High 
Court, and to treat the lessee as a purchaser under Article 134 of 
the Act. The purchaser must be the purchaser of an absolute 
title, ” 

The reversion in the Kajora colliery still remained in the 
plaintiff and to protect that the covenant that the galleries and 
pillars of certain width must be kept was entered into. 

The only case which supports the contention of the appellant 
that tbere is no reversion in the plaintiff is the decision of 
Beaumont, C, J. in Kesha Lal v. Magan Lal(a), but we are not 
prepared to follow it as it is contrary to the decision of Mr. Justice 
Jenkins (afterwards Sir Lawrence Jenkins) in ally Dass Ahiri’s 
case (1) which was approved by the Privy Council in AdAivam 
- Goswami’s case (3). 

It was argued that the property for the benefit of which restric» 
tive covenant was entered into must be independent of and outside 
the demised premises. But the fallacy in tbis argument is that it 
disregards the true legal position viz. that what passes by the lease 
is not the entire property for a lease is not an out and out sale so 
that nothing remains in the lessor. All that is necessary is in order 
that a covenant may be a restrictive covenant that the covenant 
must be for the benefit of some ascertainable property retained by 
the vendor. As was pointed out by Romer L. J. in Formby v, 

(1) (1897) L L. R. 24 Calc. 440 (447). 7 
(2) (1933) L L. R. 58 Bom. 327. 
(3) (1509) I. L. R. 36 Calc. 1003 ; 10 C. L., J. 284. 
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Barker (1) “if restrictive covenants are entered into with a cove- 
nantee, not in réspect of or concerning any ascertainable property 
belonging to him orin which he is interested then the covenant 
must be regarded, so far as he is concerned, asa personal cove- 
nant-—that is as one obtained by him for some personal purpose or 
object.” Here the covenant was made for protecting the reversion 
in the lessor. If for instance, there was a forfeiture by reason say 
of breach of the covenant for rent the lease was liable to forfeiture 
and leasehold property may in such circumstances revert to the 
lessor (the plaintiff), It was not the intention that the pillars and 
galleries should be worked except in the manner specified without 
the consent of the plaintiff, In this connection reference may be 
made to paragraph 17 of the lease (page 8 Book B) about the 
official translation of which there was some dispute and which 
correctly translated would be in these terms. ‘‘ When the cutting 
of the coal in all the land settled, or keeping pillars regularly is 
finished I shall be able to cut the pillars after informing you and 
presenting a petition to you and after making arrangements for the 
support of the roof. ? 

It has been argued for the respondent that apart from the rever- 
sion being in the plaintiff for the protection of which the covenant 
was entered into it was also entered into for the protection of the 
surface which belongs to the plaintiff and the covenant is for that 
reason also a restrictive covenant in the sense stated by the autho- 
tities previously referred to. In reply the appellant has argued that 
the covenant was for the protection of the roof which is distinct 
from the surface and as tbe roof is a part of the demised pramises 
the covenant is not a restrictive one. The argument of the respon- 
dent, however, seems to be a plausible one and apart from the 
question of the protection of the reversion, the protection of ` the 
surface which belongs to the respondent might have been intended 
when the covenant to keep pillars of certain width was 
entered into. 

Fur the aforesaid reasons we ara of opinion that the defendants 
Nos. § tog treating them as sub-lessees—i, e, treating their mort- 
gage being by way of sub-demise— are bound by the covenant and 
remedy by injunction was undoubtedly available against them apart 
from the principle of restrictive covenant on the principle laid down 
in the following passage in the judgment of Knight Bruce L, J. in 
De Mattos v. Gibson (2) :— 


(1) [1903] 2 Ch. 539 (554). 
(a) (1858) 4 DeG & J. 276. - 
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"Reason and justice seem to prescribe that at least as a general 
rule where a man by gift or purchase, acquires property from 
another, with knowledge of a previous contract, lawfully and for 
valuable consideration made by him with a third person to use and 
employ the property for a particular purpose in a specified manner, 
the acquirer shall not to the material damage of the third person, in 
opposition to the contract and inconsistently with it, use and 
employ the property in a manner not allowable to the giver or 
seller", .A principle, not without analogy, had previously been 
laid down in reference to the user of land. 

This principle enunciated as aforesaid in De Mattos v, Gibson 
(1) has been approved by their Lordships of the Judicial Committee 
in Lord Strathcona’s case (a). : 

The question is that if the remedy by injunction was available 
as laid down in Lord Strathconu's case (2), even where the covenant 
broken was not a restrictive one, whether in the absence of a breach 
of restrictive covenant remedy by way of damages would be 
available against a purchaser with notice of the covenants. It 
would seem that remedy by way of damages would be available 
against the contracting party only and not his assigns. See Lord 
Strathcona’s case (2). But in the case of breach of restrictive cove 
nant remedy by way of injunction as well as damages would be 
available against the assignee. In the present case if there was 
secret working of the mine and the respondent was not allowed 
access to the working as by the terms of the lease they were entitled 
to till a year and a half after the institution of the suit and if these 
circumstances are established as to which we shall revert later a 
_ Court of equity can surely award damages in lieu of injunction and 
in addition to an injunction, See Leeds Industrial Co-operative 
Society v. Slack (3). 

There is another point of view from which the convenant regard- 
ing the keeping of pillars may have to be approached. It would 
seem from a possible construction of the provisions of clause 6 read 
with clause r7 of the lease that it was not intended to pass the 
property in the pillars of the dimensions implied from clause 6. 
The vernacular of clause 17 was read to us and its correct transla- 
tion has been given before. It would seem that square pillars of 
certain dimensions were intended to be kept for the protection of 
the roof, The words "your property" in clause 6 read with correct 

(1) (1858) 4 DeG. and J. 276. 


(2) (1926) A. C. 108 (117). 
(3) [1924] A. C. 851, 
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translation of clause r7 indicate that property in pillars did not 
pass and was excepted from the demise, Itis a possible construc- 
tion in any event, The clause that permission was intended to be 
taken (although not definitely expressed) in cutting pillars after “all 
the land on regularly kéeping pillars is worked out” would suggest 
that property in the pillars remained in the lessor. As against this 
construction it is pointed out for the appellants that the pillars 
were not exempted from the demise and that what passed were the 
underground rights in the entire 18: bighas which included the 
pillars and the lease in this case was sought to be distinguished 
from the lease in the case of Zaylor v. Mestyn (1) to which I drew 
the attention of learned counsel for the appellant. According to 
clause 6, the pillars of certain width had to be kept for the protec- 
tion of the roof and then follows clause (17) wbich according to 
the correct translation agreed to by the learned Advocates on 
both sides isin these terms: 

“When the cutting of all coal inall the land settled on keep- 
ing proper pillars regularly is finished I will be able to cut the 
pillars after informing you and presenting a petition to you and 
after making arrangements for the support of the roof.” 

Itis argued that tbe pillars are demised but that the lessee was 
prevented from cutting it without satisfying a condition precedent 
viz., “without informing the lessor and without presenting a written 
petition and without making proper arrangement for the protection 
of the roof." 

Although it is not so expressly mentioned the object of present- 
ing a petition was to obtain the consent of the plaintiff (the lessor) 
of Ex. r. It is true that in the case of Zaylor v. Mostyn (1) 
the covenant on the part of the lessees was to the effect "that they 
shall and will at the end of or sooner determination of this demise 
leave sufficient walls or pillars for the support of the roof and for 
preventing of thrusts and creeps and not remove the same without 
the consent in writing of the said Sir Thomas Mostyn, his heirs 
and assigns for that purpose had and obtained" and this clause 
was treated as an exception and it was held both by Bacon V.C. 
and the Court of appeal tbat the gi//ars were exempted from the 
demise. Sse pages 599 and 624 of 23 Ch. D. respectively. As 
the construction which we put on the words of clauses 6 and r7 
as indicated above is one of a doubtful character we do not 
propose to rest our decision on the ground that pillars were 
exempted from demise ; but this in. no way affect our view that 

(1) (883) a3 Ch. D. 583. 
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the covenant in clause 6 is a restrictive one and binds the 
~ mortgagee sub-lessees (defendants Nos. 5 to 9) and that action 
-for damages lies against them. 

Tt is next argued on this part of the case that the doctrine 
of restrictive covenant is embodied in section go of the Transfer 
of Property Act and as the essence of a Code is to be exhaustive 
-the whole law on the subject must be taken to be crystallized 
in section 4o and any covenant that does not fall within section 
40 is not a restrictive covenant so as to bind sub-lessees, For the 
respondent it has been contended that section 4o has no applica- 
tion to lessor and lessee as the rights of lessor and lessee occur in à 
different Chapter and are governed by different provisions : Perhaps 
the broad contention of the respondent cannot be sustained. As 
I understand it the law in India closely follows the law in England 
with regard to restrictive covenants. In the case of Mathewson v. 
Ram Kanai Singh Deb (1) reference was made to the case of Dyson 
v. Forster (2) and it was held that a covenant is annexed to land 
if it binds the land in its inception or affects the nature, value and 
quality of the land. In the same case it was said that the principle 
of restrictive covenants as enunciated in Rogers v. Hosegood (3) as 
betweeen vendor and purchaser was equally applicable to the case 
-of lessor and lessee, The Rt. Hon'ble late Sir Dinshaw Mulla in 
his commentary on the Transfer of Property Act notices under 
his notes to section 40 that the case law in India as to restric- 
tive covenants is meagre and it hag not yet been decided whether 
a restrictive covenant would be binding on trespasser asin Jn Ke 
Potts & Nisbet Contract (4) ora mere occupier as in Mander v. 
Fakke(c). The words “immoveable property " are not defined in 
the Transfer of Property Act, They are said to include timber, 
standing crops. We have to look for its definition to the General 
Clauses Act which again is not exhaustive, The definition is as 
follows :— Immovable property shall include land, benefits to arise 
out of land and things attached to earth.” A benefit to arise out 
of land is interest inland and is therefore immovable property. 
The question is whether plaintiff in whom there is reversion in the 
colliery after the expiration of the term of 499 years or treating 
the lease Ex, (1) as permanent lease in whom there is a reversion 


(1) (1909) I. L. R. 36 Cale. 675; 9 C. L, J. 523. 
(ay [1909] A. C. 98. 

(3) [1900] a Ch. 388. 

(4) [1906] 1 Ch. 386. 

(5) E1891] 2 Ch. 554." 


327 

Civit. 

1936. 

wooed 

Matilal Daga 
v. 

Rampada Haldar. 
DN. Mitter, Fy 


Matilal Daga 
Y. 
Rampada Haldar. 


D. N. Hitter, T. 


THE CALCUTTA LAW JOURNAL. [Vou LXIV. 


is said to possess his own immoveable property and for the more 
beneficial enjoyment of the reversion a negative stipulation is 
made, I do not see any reason why the principle of section 40 
Should not be applied to the present case. We have given longer 
time to the consideration of this question of law although this point 
was never sifted in the Court below in view of the admission made 
by appellants’ pleader undertaking all liability in damages for the 
breach if such breach was established. 

The first contention of the appellants that in law damages are 
not recoverable from the appellants (Dagas) for breach of covenants 
regarding the keeping of pillarson the ground that there is no 
privity of contract between them and the plaintiff must for the 
reasons aforesaid fail. 

2. The second ground taken on behalf of the appellants is that 
the plaintiff claimed no damages for breach of covenant regarding 
keeping of pillars and galleries and the decree awarded by the 
Subordinate Judge on this head is contrary to the pleadings in the 
case, In support of this wa were referred tothe plaint (Vol. A) 
P. 107. Paras 5 to 8 refer to various breaches of covenants, 
Paragraph 7 refers to the particular breach of covenant regarding 
keeping of pillars and galleries, Reference is made in particular to 
the following sentence in paragraph 7 of the plaint: “In con- 
sequence of this there is a likelihood of great damage being done 
to the coal mine ”, and it is argued that damages claimed by plaintiff 
would be damages which would be sustained by them in future, 
It is to be noticed however that the plaintiff states in the said para- 
graph 7 that plaintiff was not allowed to go underground and has 
not been able to know the actual state of things in mine. The 
-plaintiffs claim damages both for breach of covenants and treapass, 
An issue was joined on the question of liability of defendants Nos, 5 
to g regarding damages for breach of covenants (see issue No. 5) 
on the question as to whether the alleged breaches of covenants on 
the part of defendants Nos. 5. to 9 were done with the knowledge 
and consent of the plaintiffs and if so whether there was waiver or 
acquiescence and there was no issue on the question of liability of 
defendants Nos. 5 to 9 as to damages which was admitted. See 
page 36 Vol A order sheet. See also the written statement of the 
defendants paragraph 17, page 124, Vol. A, the question of 
waiver by the plaintiffs is suggested. There is no substance in this 
ground which must fail. Itis also to be mentioned in fairness to 
learned counsel for the appellant that although this point was taken 
in the opening it was not eyantually parsisted in. 
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3. The third ground taken isthat the evidence does not show that 
there has been any breach of covenant by the appellants (Dagas, 
defendants Nos, s to 9). It is argued with great force that there is 
no evidence that breaches of covenants regarding pillars and 
galleries took place after the Dagas entered into possession in 
December 1925. On the other hand it is submitted that the 
plan Ex. 4(1) which was adduced in evidence on behalf of the 
plaintiffs is conclusive on the point that all the breaches of covenants 
regarding pillars and galleries took place before the Dagas 
(appellants) took possession. Ex. 4(i) in map No. s in the book of 
maps. It is pointed out that the dotted red lines show the workings 
before the Dagas took possession ani all the breaches are on the 
eastern side. Itis argued that by the preliminary judgment which 
‘determined the liability of the appellants this plan was apparently 
accepted by the Subordinate Judge for there is nothing in the pre- 
liminary judgment to show that the plan Ex. 4(i) was not a correct 
plan, and the Subordinate Ju3ge passing the final decree had no 
authority to reject this plan from evidence. In order to decide on 
the soundness of thi; contention a few facts and dates have to be 
kept ia view. Sometime in July r930 the plaintiff applied for a 
direction on the defendants to dewater the mine. On the 8th July 
1930 the Suborlinate Judge appointed a receiver to dewater the 
mine. Either on the 25th or 31st of October r930, the receiver ob- 
tained possession of the mine. On the zrat November 1930, the re- 
ceiver applied for directions on the defendants to make over 
plans and papers relating to the property. On the roth Decem- 
ber 1930, defendant No. ro produced the working plan Ex. 4(i). 
Then a very important event happened. On the agth January 
1931 plaintiff applied for directions on the receiver to work the 
mine, Defendant No. ro, Vithaldas objected onthe 11th April 
1931, the appellants applied for appointment of experts to examine 
the mine. On the 22nd June 1931 two experts Mr. Samson and 
Mr. Ram Gopal Chatterjee were appointed to examine the mine, 
on the goth June 1931 a writ was issued to commissioners. See Vol, 
A, page 200. The commissioners submitted a report by which they 
challenged the accuracy of the plan Ex. 4(i). ‘The commissioners’ 
report has been subjected to considerable criticism by the learn- 
ed Counsel for appellants and it is broadly contended that the 
commissioners’ report should be brushed aside as they never 
conduated underground survey. The scope of the commissioners’ 
enquiry was extended by an order dated 6th July 1931 (Vol. A 
p. 26) The commissioners commenced work on the 3rd August 
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193x and continued the work till erst September 1931 and they 
attached two sketch maps 1 and 2 to their report. It is said 
that the commissioners never made an underground survey but as 
they had the map Ex. 4(i) with them they merely examined the 
roof falls and it is submitted that the defendants’ plan Ex. 4(i) 
could not be verified at all without drawing a map to scale and 
all that the commissioners did was to note the roof falls in the 
enlarged plan [Enlargement of plan 4(i) Here a little correction 
must be made in the printed map: See Ex. 4 (i)] The printed map 
shows working up to 1929—in the original it is up to 27th June 
1928. It is to be noticed that during the hearing plaintiffs 
produced Ex 4 (h) which was filed by the defendants to the 
Chief Inspector of mines under the Mines | Regulation, 
Chapter 1, rules ro and 12 of the Regulation and the commis- 
sioners relied on the sime. The appellants strongly object to 
the. reception of this mip in evidence as it was made for another 
purpose. i 
The first exception taken to the commissioners’ report, viz, 
that Ex. 4 (i) plan could not be verified as the commissioners 
never made an underground survey must fail seeing that the 
commissioners in paragraph 5 of their report Vol, A 213 say “We 
held an investigation after giving due notice to the parties and 
made a thorough inspection of all the underground workings 
accompanied by the representatives of the parties," "The commis- 
sioners were never examined on this point although there were 
ample opportunities of examining them as we shall show hereafter. 
Itissaid thatit was physically impossible for the commissioners 
to measure the galleries in the affected area of rs bighas within 
16 hours and 45 minutes which was the time occupied according 
to the time noted in inspection book of the commissioners regard- 
ing the real Kajora colliery (Ses pages 208 to aro Book A). In 
these sittings they examined some witnesses. It is difficult to 
give effect to this objeclion seeing that neither of the commissioners 
were asked about it and learned Counsel was consequently driven 
to argue that the Court did not give the appellants any opportunity 
to examine the commissioners. If this point is made out there 
may be necessity for a remand butthe following facts will make 
it abundantly clear thatthe appellants are themselves to blame 
for not availing themselves of the opportunity to examine the 
commissioners, The report of the commissioners was filed on 
the 2oth September, 1931. The appellants filed an application 
on the 22nd April, 1932, (page 244 Book. A) stating that the 
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matter of the commission need not be pursued specially at that 
Stage, On this the Court passed order No. 162 (See page 35, 
book A) postponing at the instance of the appellants the consi- 
deration of the objections to the commissioners’ report. On the 
39th April, 1934, Mr. Samson was in India and no attempt was 
made to get bis evidence, On the sth July, 1934, the appellants 
applied for issue of a summons on the other commissioner 
(Book A page 469), Mr, R. G. Chatterjee and on the roth August, 
1934, the defendants put in a petition to examine the other 
commissioner after Mr. Samson had left for England. See page 
470 Book. A and we agree with the opinion of the Subordinate 
Judge that defendants Nos. 5 to 9 did not really want to examine 
either of the commissioners and with the reasons on which the 
said opinion was founded. The appellant argues that it was the 
duty of the Courtto tell Mr. Chatterjee on the roth July, 1934, 
that he was to attend on gth August, 1934. We do not agree 
with him. It was the duty of the appellants to take steps under 
the Code to enforce the attendance of Mr. Chatterjee when he 
did not turn up on the gth August. 

The second exception to the commissioners! report is that 
they should not have relied on Ex. 4 (h)—2a plan submitted by 
the defendants appellants to the Inspector of Mines under the 
Mines Regulation asit was prepared fora different purpose and 
its accuracy cannot be presumed and in support of this view 
reliance is placed on the cass John Kerr v. Nussur Mahomed 
(1) and the case of the Preonath Mosumdar v. Durga Tarini 
Ghose (2) It is said that for the purpose of Mines Regulation 
Rule 12, Chapter 1, it was not necessary to show the correct 
workings on the eastern side. The mine authorities were not 
concerned with the question as to whether there was depillaring 
or not or whether the galleries were driven wide. The report 
of the commissioners it may be stated in passing, was not attacked 
on the ground that it was a dishonest report. So far as the state- 
ments of fact were concerned learned Counsel for the appellants 
said he was prepared to accept them e, g. the fact that roof stones 
have been exposed and collapsed but what is challenged is the 
findings -of the commissioners that these devastating acts were 
committed after the appellants came onthe scene. The respon- 
dent wanted to prove depillaring and for that purpose they would 
rely on Ex. 4 (i) but they are not prepared to accept the date of 
depillaring as given in Ex. 4 (i) viz, all the depillaring was done 

G) (0864) aW. R. 28(P.C) (2) (1911) 14 C. L, J. 578 (582). 
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before 3oth December, 1926, the crucial date as tbe defendants 
came on the scene after that date. Itis argued that it is not 
permissible to dissect the admission in plan Ex. 4 (i) in that 
way. From this digression we proceed to deal with the objection 
as to the admissibility of Ex. 4 (h) on the ground that it was made 
for a different purpose. We are not impressed by the reasoning 
on which the objection is founded. Surely the Mining Regula- 
tions (Reg. 4 0f 1923) require that the galleries would be of a 
certain width and the pillars must be of certain dimensions, It 
must follow that the plan should show all tbe galleries and pillars. 
In this connection the evidence of Golokeswar (page 286, Book 
A) is important. Ile states this: "I know the real Kajora 
colliery. A letter for permission to work the mine underground . 
under a local Board Road togetber with a plan thereof was sent 
from the real Kajora colliery to the Mines Board at Dhanbad. 
Aswini Kumar Banerjee was at the time the surveyor in tbe 
colliery. He signed the plan in my presence. This was traced 
in my presence by Aswini Babu from the original plan. Then 
follows a note by the Subordinate Judge showing how the copy 
produced from the Mining Office was marked as Ex. 4 (h) The 
note is as follows: “The original plan was called for from defen- 
dants Nos. 5 to 9 but not produced. The copy produced from the 
Mining Office on being called for by the plaintifís is marked as 
an Exhibit against defendants Nos, 2 to ro only as Ex, 4 (h) and 
not against others after objection", Then the witness adds 
"The plan from which this was copied was the working plan of 
the company” and the deposition of Narendra the surveyor of 
defendant No. ro would show—'that there was a working plan: 
of the real Kajora Colliery when I worked (in September, 1927). 
In the plan the galleries shown by me were duly shown" (page 
292 Book A) and again at page 283 Book A this witness states at 
line 25 “This plan produced from the office of the Chief Inspector 
of Mines (shown) is a tracing from the original working plan 
referred to by me, only some additional work done after September, 
1927, has been shown init.” The depositions of these two wit- 
nesses can leave no doubt that the mine office plan was'a true 
representation of the workings up to January, 1928 and it is 
difficult to understand how Ex. 4 (h) can be rejected from evi- 
dence on the ground that it was made for a different purpose. 
In our opinion the map Ex. 4 (h) would be a perfectly relevant 
document on the workings of the mine upto January, 1928, and 
bas been properly admitted in evidence The admission of this 
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map in evidence has this important effect that it discredits Ex. 
4 (i) the Map Nc. 5 to a large extent and justified the view of 
the Subordinate Judge that if not a fabrication it’ does not 
correctly represent the working of the mine with reference to 
the dates of the workings in particular, It is a: matter of very 
great significance that Aswini under whose supervision working 
plan of which Ex. 4 (h)'is a tracing was prepared was not examined 
to prove-that Ex, 4 (h) was incorrect although he waa cited. as 
a witness by the defendants and was present in Court. See page 
248 (Book A) For the reason given we must overrule' the 
objection to the reports of the commissioners on the ground that 
the commissioners should not have compared their own plan with 
Ex. 4 (h) as the same was inadmissible. 

It may also be mentioned in this connection that under 
seciion 35 of Mines. Act 4 of 1923 the Act prescribes a punishment 
for not preparing a plan. It is very unlikely that in such circum- 
stances an incorrecct plan would be submitted. We agree therefore 
with the Subordinate Judge in the preliminary judgment that’ it ia 
clear from a comparison of Ex 4(h)and Ex. 4(i) tHat almost all 
the breaches complained of happened after the date of the mine 
office plan Ex. 4(h) i. e. January 1948 -and before the last date of 
working as shown in and plan Ex, 4(i) i é November 1928 'i/é. 
at the time of the occupation of the mine by defendants 
Nos, 5 to 9. ; : 

4« The and report of the Commissioners dated the 7th July 
1933 on the question of damages in so far as it has been adopted 
in the final judgment of the Subordinate Judge dated the sth of 
October 1934 has been attacked in this appeal. “It: appears ‘that 
out of the damaged area of rg bighas referred to in the rst report 
of the Commissioners 514 bighas have been sealed by the receiver. 
The Commissioners found that the plaintiff sustained a loss of 
8800 tons of steam coal and 2200 tons of slack coal for permanently 
isolating 534 bighas which was found unworkable. For the appel 
lants it has been argued that the Subordinate Judge should- have 
exonerated the defendants Nos. 5 to 9 from liability in damages in 
respect of the loss of the 53 bighas as the sealing of 534 bighas 
was not due to any breach of covenant by defendants Nos, 5'to 9 
but was an act of God and an inevitable accident. No foundation 
has been laid for sustaining this ground. The report (and) of the 
Commissioners dated the 7th July 1933 ‘points out that an -aréa 
has been sealed off to prevent fire and indicated the loss which the 
plaintiffs had to sustain by the sealing of the 574 bighas. See 
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Book A page 404. On the 24th July 1933 the defendants appellants 
took as many as 21 exceptions to the report and none of the excep- 
tions refer to exemption from liability forloss due to sealing off 
of the 534 bighas on the ground that the loss was due to inevitable 
accident, and in the grounds of appealto this Court we find no 
such ground. We do not think it would be right to allow this 
objection to be taken at this stage as the matter depends on 
evidence. On the other hand we are rather inclined .to think 
that the risk of a fire was due to depillaring by defendants 
Nos, 5 to 9. : 

5. The next ground urged on behalf of the appellants is one of 
substance, If the plaintiff is entitled to price of coal, the defendants 
are entitled to deduction of Rs 2 per ton for severing the coal and 
bringing it to the pit’s mouth and the commissioners have recom- 
mended a deduction of Rs. 2 per ton. The Subordinate Judge 
while conceding that in assessing damages all expenses incurred by 
defendants for raising coal should be deducted from the whole 
value of the coal felt himself bound by the preliminary judgment 
and held that he could not allow any deduction on ee 
costs for bringing it to the pit’s mouth and for severing the coal. 
The learned counsel for the appellant has contended that this view 
is opposed to a recent decision of the Judicial Committee lin 
Currimbhoy v. Creet (1) and as the present appeal is directed both 
against the preliminary and final judgment there is nothing to pre- 
vent us in giving the relief on this head asked for by the defendant. 
The rule laid down in the case of Currimbhoy v. Creet (1) is this;— 
“ As against the gross value of the coal there will be charged all 
expenses properly incurred by the defendants in getting the coal, 
bringing it to bank and marketing it, including any rents or royal- 
ties Bo incurred ; if these are not ascertainable, the Court will fix 
& proper rate to be deducted from the gross value in respect jof 
these matters. A deduction from the gross value will also be 
allowed, to be based on a reasonable rate of depreciation on ahy 
capital expenditure by the defendants in respect of development of 
the mines, structures above and below ground, boilers and machi- 
nery, properly incurred for colliery purposes. " "The commissionérs 





cost or interest on capital but has allowed 6 annas per ton for 
description and Calcutta charges. We think that a deduction Jof 
Rs. 2 per ton should be made fromthe price of coal as recom- 
mended by the commissioners, Mr, Brojolal Chakravarti appearing 

(1) (1932) L, R, €o I, A, 297 ; 57 C. L. J. 264 (272). 
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for the respondents has contended that this rule of making allow- 
ances for bringing the coalto bank and severing the coal etc. was 
made in Currimbhoy's case (1) for there the party made liable was 
working under a colour of title and in the dona fde belief in the 
exercise of right but if a màn causes damage without a right.in tbat 
case he is allowed only a deduction for bringing coal up to the pit's 
mouth. Itis complained that in the present case the defendants 
acted in a very high handed and fraudulent manner and their acts 
have been described as acts of vandalism by the Subordinate Judge 
below and in these circumstances no deductions should be allowed 
and we were referred to the decision of the Judicial Committee in 
the case of Bulli Coal Mining Co. & Patrick Hill Obsbroke (a) 
where the facts were that the appellants had furtively for a series of 
years taken’ the respondents’ coal by means of a wilful and secret 
underground trespass and no laches was attributable to the respon- 
dents in not discovering the existence of wrongful working by the 
appellants and it was held in those circumstances that the respon- 
dents were entitled to recover from the appellants the market value 
of all the coal worked and gotten by them from the respondents’ 
land, no allowance being made for the cost of working. The 
present is not a case of that kind for the defendants Nos. 5 to 9 
were at least for a period before the notice to quit on the ground 
of forfeiture working the colliery on a legal title as mortgagees 
from the lessees. There were covenants that inspection would be 
allowed and although the correspondence shows that the defendants 
Nos, 5 to 9 had refused the plaintiff proper facilities for inspection, 
the present case does not stand on the same footing as Bulli Coal 
Mining case (2) cited above. As the commissioners have proceeded 
on the evidence of Saktipada Bhattacharyya, plaintiffs agent, (ses 
Book A 394, line to ef seg) we think a deduction should be made 
on the basis of Re, 2 per ton. It has been conceded by Mr. Chakra- 
varti that from the quantity of 25338 tons there would be a 
deduction of 6490 tons upon which royalty was allowed so that the 
profit must be calculated on the basis of the steam coal and dust 
coal being in the proportion of 80 per cent and 2o percent. To 
this extent the decree must be varied on this head. 


The result is that the decree of the Subordinate Judge on this 
head of damages must be varied in this way. On the head of 
damages for 25338 tons of coal raised after December 1927 up to 
the date of suit the Subordinate Judge bas awarded a decree to 

(1) (1932) L. R. 60 I. A. 297 ; 57 C. L. J. 264, 
(2) [1899] A. C. 351, 
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plaintiff for Rs. 80449-8-0 (see page 487 Book A). This figure was 
arrived at on the basis indicated in the 2nd and 3rd report of the 
commissioners (see pages 405 and 458 Book A)’ For 20271 tons 
steam coal at Rs. 3-ro-ó per ton e oe ORE 73482-6-0 
5067 tons slack coal at Rs, &-6-0 per ton .. Ra. 6967-2-0 





t 


Rs. 8c449.8-o 
According to the concession made by Mr, Brojolal Chakravarti 
the price of 6490 tons of steam and slack coalin the proportion of 
8o to 20 per cent must be deducted, i, e. the price of 5192 tons of 
steam at Rs, 3-10-o per ton and of 1298 tons of slack coal at Rs. I -6 
per ton will have to be deducted., The aggregate of the price 

comes to Rs. 20606-6-o deducting that from .. Rs 804498-0 
Rs. 20606-6-0 . 


The price of coal comes to E we Ra. 59843-2-0 

From this sum of Rs. 59843-2-0 according to the commission- 
ersa sum of Rs, 2 per ton must be deducted for the cost of cut- 
ting, haüling, etc. on (25538-6499 tons =) 19048 tons which amount 
‘comes to Rs. 38096. For the reasons already given disagree- 
ing with the Subordinate Judge we are of opinion in view of the 
‘decision of the Judicial Committee in Currimóhoy v. Creet (1) 
that the defendants are entitled so far as the price of coal is con- 
cerned to.a deduction of Rs, 38096, i e. their liability on this 
head of damages would be Rs. 59843-2-0 less Rs. 38096, i. e. 
Rs, 21747-2-0. At page 487 of the judgment at Book A for the 
figure Rs, 80449-8-o under the head of account of amount of 
damages on account of coal raised after December 1927 up to date 
of suit, the figure Re. 21747-2-0 will have to be substituted. The 
liability of the Daga defendants under this head is reduced from 
Rs. 80449 to Rs. 21747-2-o0. Although the principle in Bulk 
Coal Mining Case (2) does not apply to the taking of coal after 
December 1927 a distinction will have to be drawn when we are 
considering the question of damages for breach of covenant which 
has been assessed by the commissioners and the Subordinate Judge 
to Rs. 50001-42&, a damage which has been the result of secret 
working of the pillars contrary to the covenant, No laches is 
attributable to the responcents in not discovering the secret working 
and in such circumstances we think that no deduction on the head 
of severing the coal etc. should be allowed. The whole series 
of correspondence beginning onthe rath August 1928 Ex. 2(b) 

(1) (1932) L. R. 6o I. A. 297 ; 57 C. L.J. 264. 

[2] [1899] A. C. gsr. 
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(page 200 Book B) and ending with rgth September ‘1928, Ex. 
2(c) (page aro, Book B), viz, letters Ex. 2(b), 3(e), .3(d), 3(0, 
2 (e), a(d), 3 (j) and a (c) reveal the fact that the Daga defen- 
dants were putting off the inspection of the mine from day to day 
on some pretext and other and in the meantime were secretly 
working underground and unlawfully working the pillars with the 
result that 1534 Bighas of mine has become unworkable and has 
caused great loss to the plaintiff. With reference to such state 
of facts the following observations of Lord Hatherly in Livingstone 
v. kaw Yards Coal Co. (1) quoted in Bul Mining Ca 
case (2) might be usefully reproduced here in order to 
clear the ground as to the extent of the legal liability 
ofthe defendants appellants on this head. "There is no doubt”, 
said his Lordship “that if a man furtively and in bad faith robs 
his neighbour of property anl, because it is underground, is pro- 
bably not for some time detected the Court of Equity in this 
country will struggle or I would rather say will assert its autho- 
rity to punish fraud by fixing the person with the value of the 
whole of the property which he has so furtively taken, and mak- 
ing him no allowance in respect of what he has done as would 
have been justly made to him if the parties had been working by 
-agreement or if as in the present case they had been the one 
working and the other permitting the working through a mistake. 
The Courts have already made a wide distinction between that 
which is done by the common error of both parties and that which 
is done by fraud." 


In the case before us the pillars were being worked out secretly 
contrary to the covenants. No one can deny thatitis a fraud to 
rob the owner of the colliery of the pillars of coal contrary to the 
covenant resulting in portions of the mine being sealed. The res- 
pondents made several attempts to find out what the Dagas were 
doing and they were prevented from doing so. The shebaits, the 
earthly representatives of the plaintiff, who was the party de- 
frauded by the robbing of the pillars remained in ignorance of the 
fraud without any fault of their own. As appears from the rst 
‘report, vol. A, page 214 of the commissioners as also from the 
2nd report, see vol. A, page 483, the result of the depillaring has 
'been that an area of 15 bighas has been, damaged out of which 
5X Bighas have been sealed off altogether and the basis of the 
‘damages of Rs, 50,000 bas teen given at page 483, Book A. 


(1) (1880) 5 App. Cas. 25 (24): 
(2) [1899] A, C. 351. 
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od In Trotter v. Maclean, (1) there is an exhaustive discussion on 
1936. the question as to what allowances are to be made to the defen- 
Matilal Daga dant in taking the account. Accounts in actions of this character 
uL i tof Chancery have beeu directed on two footings ; 
Rampada Haldar, | the Cour C y gs; 


— sometime an allowance for the costs of severance or getting the 
e N. Mitter, F. goal has been made and sometimes it has not. In all cases an 

i allowance has been made for the cost of bringing the coal to the 
bank. In Trotter v. Maclean (1) there is an enumeration of cases 
which decide whether the milder or the harsher rule should be 
applied. The harsher rule has been applied where the Courts 
have found fraud. See Ecclesiastical Commissioners for England v. 
N. E. Raiiway Co. (2). It has been applied where the Court has 
said that the defendant has acted ina manner wholly unauthorized 
and unlawful. See Llynvi Co. v. Brogden (3) We find in this 
case the act of the Daga defendants in depillaring contrary to 
covenant was wholly unauthorized and fraudulent and we think 
the harsker rule should be applied, The defendant would only 
be entitled to a deduction of bringing the coal to the bank from 
the price of coal. There is hardly any evidence onthis head and 
we have to proceed to some extent on ‘guess, Sakti Pada 
Chakravarty at Book A, page 394 was asked the question “What 
is the cost of hauling up the cast to the surface."  Answer—"Can- 
not give the exact figure without calculation. A deduction might 
be made at the rate of 4 annas per ton for steam coal and slack 
coal for the cost of carriage of the coal to the bank. In place 
of Rs. 50,001 on this head there will be a deduction of 4 annas 
per ton. So at pige 483, vol. A in place of 45673—42525 will 
have to be substituted on the basis of 12600 tons at Rs. 3-10 less 
4annas perton and in lieu of 4331-4-0 the figures Rs. 3544-2-0 
.Will have to be substituted and in lieu of Rs. 50,001-4-0 the sum 
of Rs. 46044-2-0 will have to be substituted. The respondents 
contended that on the evidence x anna 4% pie per ton might 
be allowed for bringing coalto pit’s mouth. Although there is 
some evidence to that effect it is not decisive, We think 4 annas 
per ton might be allowed. 


It has next been argued that the report of the commissioners 
as tothe amount of coal worked is wrong as the commissioners 
have not acted on the raising reports which would show that the 
raising during the material period was much below 25538 tons. 
The Subordinste Judge has held that the defendants did not 


G) (1879) 13 Ch. D. 574. (2). (1877) 4 Ch. D. 845 
(3) (1870 L. R, 11 Eq. 188, 
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produce the real raising reports which were contained in a bound 
book and we agree with the Subordinate Judge that Ex. 7 was 
not the original despatch book of the colliery as is testified to 
by the witnesses of the plaintiff. Both the witnesses of the plain- 


tiff state that the original despatch book of the colliery was a big. 


bound book and had printed headings on each page. We have 
looked into Ex. 7 and we are not satisfied that the conclusion of 
the Subordinate Judge on this part of the case is wrong. Besides 
the raising book does not show local sales, 

It is argued by the appellant that it is idle to talk of forgery 
of Ex. 7 when forgery could be demonstrated in this case with 
reference to the Railway books and mining books, It is said 
that the Court should have undertaken the duty of believing or not 
believing documentary evidence instead of leaving the same to the 
commissioners and our attention has been drawn to the decision of 
the Judicial Committee in the case of Ram Krishna Muraji v. 
Ratan Chand (1). The facts of the case, however, were very differ- 
ent. There an order was made by the High Court appointing a 
commissioner to examine the bocks of business and report whether 
it was of agambliug nature and this was disapproved by their 
Lordships of the Judicial Committee and it was held that it was not 
a question which could safely be left to be so determined. Besides, 
the Subordinate Judge in the present case has considered the 
evidence and after considering them he has concurred with the 
findings of the commissioners (See Book A, 484 (1). 


This ground appears, when closely examined, to be of no sub- 
stance and must fail, 


It is next argued that the plaintiff is not entitled to any damage 
for trespass after notice to quit had been given as under clause 
(24) of the Kabuliyat (See p. 9, vol, B) the plaintiff was not 
entitled to re-enter until the settlement was cancelled with the 
help of the Gourt and much argument was spent on the provisions 
of section z1x of the Transfer of Property Act, In the first place 
this point was not taken in tke Court below, no issue was joined 
On it; ‘the defendants Nos, 5 to 9 admitted liability in damages 
provided that the damages occurred during their occupation were 
established. This point was not taken in the grounds of appeal. 
We do not think in these circumstances we sbould allow this 
point to te taken. This argument’ was not submitted to the 
Court below and it would not be right to allow this point to be 
raised for tbe first time in appeal, 

(2) (1931) L.R. 581. A. 173; 53C. L, J. sat. 
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The next point taken isthat the Subordinate Judge should 
have awarded no interest on damages. The definition of “mesne 
profits” in the Civil Procedure Code includes interest on such 
profits and we see no reason why ioterest on such profits should 
-notbe given. ‘he preliminary decree directed that the plaintiffs 
will get a decree against defendants Nos. 5 to 9 for the price 
of all coal raised by them during the period and interest thereon 
after date of notice (14th September, 1928) up to the date of suit 
for which period they are trespassers (See page 341, Book A). 
In the final judgment at page 484, Book A, the Judge expresses 
himself thus: “I again quote the following from the judgment 
of the Court to show what the intention of the Court was if it 
were not possible to ascertain separately the quality of coal mined 
after the date of notice and that raised after January 1928: “If 
however it cannot be ascertained how much coal was raised after 
January 1928 and the date of the notice (14th September, 1928) 
then the price of coal raised after January 1928 will have to be 
allowed" (See page; 333, preliminary Judgment). 

In passing the final decree the Subordinate Judge said :- "The 
plaintiffs are entitled to interest on price of coal as directed in 
the said judgment and decree”. Interest has therefore been 
rightly allowed from date of suit up to the date of final judgment, 
Another point has been taken that the Court both by preliminary 
decree and final-.decree bas awarded the costs of dewatering the 
mines viz, Rs. 16834-14-3 as against defendants Nos, 5 tog. See 
vol A, page 344; also vol. A. page 490. It is contended that 
this direction is wrong as it has not been established that mines 
have been flooded as the result of depillaring. The ground has 
been specifically taken at page 359 ground 43. We think the 
Court is wrong in giving the direction in the preliminary judg- 
ment and final judgment regarding Rs. 16834-14-3 which must 
be deleted as there is no evidence that the flooding of the mines 
was the result of depillaring by the defendants. 


The result is that the final decree of the Subordinate Judge as 
against defendants Nos. 5 to g appellants must be varied in this way. 
The plaintiffs will have a decree against Daga defendants for 
Rs, 21747-2-0 : on account of coal raised after December 

1627 up to date of suit after allowing for 
deduction of severing coal etc. 
Ra, 46044-2-0 on account of the loss of coal from the 

———— damaged area of 15 bighas after allowing 

a Rs, 67791-4-0 deductions, . 
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To this will have to be added interest àt 6 per cent per annum 
from date of suit up to the date of final decree i.e. the sth October, 
1934, and to this will have to be added the cost of logs and 
timberings Rs. 6100 4- Rs. 1800- Rs 7900, This aggregate sum 
will be the decretal amount against defendants Nos, 5 tog The 
decretal amount wil bear interest at 6 per cent per annum until 
realisation. from date of final decree. A decree will be drawn 
up on the lines indicated in the judgment. "The appeal is 
partly allowed. Costs will be costs in proportion throughout, 


Patterson, J :—1 agree. 
A, T, M. .. Appeal allowed in part, 


Bejore Mr. Justice M. IN. Mukerjee and Mr. Justice 
A. E. Jack. 


PRAKASH CHANDRA NAG AND OTHERS 
v. 


SUBODH CHANDRA NAG AND OTHERS.* 


Religious institution—Entry in settlement Khatian—Presumplive evidence— 
Suit under section 92 of the Code of Civil Procedure (Act V of 1908)— 
Burden of proof—Institution for public purposes —Breach of trust, what is— 
Stranger making a gift—Receipt of such gift, if changes the character of 
the institution—Extensiveness of the object—Temple, if public—Representa- 
tion—Use of shrine by the public—Subsequent receipt of benefaction, effect 
of—Foint founders —Shebaitship, in whom  wvested-—Fublic and private 
trusts—Civil Procedure Code, Sac. 92, scope of. 


Section 9a of the Code of Civil Procedure, 1908, lays down that one of two 
conditions must be satisfied before the Court can proceed to grant any of the 
reliefs: (1) there must be an alleged breach of tiust; or (2) the direction of 
the Court should be deemed necessary for the administration of the trust. The 
section does not say that as the Court finds a religious or charitable trust for 
public purposes and as soon as a suit has been instituted by two or more persons 


* Appeal from Original Decree No. 82 of 1935, with Cross-objection, against 
the decree of Hiralal Mukherji, Esq, Additional District Judge, 2nd Court of 
Dacca, dated the 19th December, 1934. 
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em. with the requisite consent, the Court may make a decree granting the plaintiff 
1936. the reliefs detailed in the different classes of the section or any of them. 
MÀ 
Prakash Chandra A claim which is adverse to the trust amounts to a breach of trust. 
Nag When the institution is for public purposes and not for private purposes, it 
Subodh 'Chandra Can form the subject matter of a suit under section 92 of the Code of Civil 
Nag. Procedure, 1908, 


In a suit under section 92 of. the Code of Clvil Procedure, 1908, the onus of 
establishIng a case for the reliefs asked for is on the plaintiff. 


The question burden of proof is of little importance after the parties have 
adduced ail the evidence they desired. 


` When an institution was founded as a religious and charitable one by the 
owner of the landon which the Asram was built, the intention was to create a 
trust for the use and benefit of the public and it was all along treated and 
administered as a religious and charitable trust for public purposes : 


Held, that tbis did not mean that the owner, as founder of the trust, had ever 
relinquished his right as such founder. 


That his allowing others to associate with the management of the endowment 
was perfectly consis tent with the supposition that he desired to avail of the . 
co-Operation of outsiders in order to the more satisfactory administration of 
the affairs of the Asram. 

If some particular stranger chocse to make a gift toa private endowment or 
institution for his own spiritual benefit or mental satisfaction, receipt of such 
gifts does not alter the character of the endowment or the institution itself and 
make it a public one ifat its inception or in reality it was not so. But the 
number and nature of the gifts received are matters which have their importance : 
it is the extensiveness of the object which affords a sure indication of the public 
nature of a trust. 

Attorney-General v. Pearce (1) and other cases referred to. 

It is a legitimate inference to draw that the founder had dedicated the temple 


to the public, if it is found that he beld out and represented to the Hindu public 
that the temple was a public temple at which all Hindus might worship. 

Pujari Lakshmana Goundan v. Subramania Ayyar (2) referred to. 

Similar inference may well be drawn from the use which the public have made 
of the shrine as a place for devotion or worship, the receipt of votive offerings 
from the public, and the fact that a section of the public have taken the benefits 
of its attached sadabart for a long period of time. 


Chintaman Bajaji Deo v. Dhondo Ganesh Dew (2) and vi add v. 
Lakshmandas (4) referred to. 

The benefactions subsequently received do not make those who have made 
them joint founders with the original founder and the benefactions are not to be 
regarded as anything beyond accretions to the existing foundation. 


(1) (1740) 2 Atk, 87. (2) (1923) 29 C. W. N. ua. 
(3) (1888) I. L. R. 15 Bom. 612 (622). 
(4) (1899) I. L. R. 23 Bom. 659 (664). 
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Ananda v. Broja Lal (1) and the decisions therein, referred to, 


When the worship of an idol has been founded, the shebaitship is vested in 
the founder and his heirs, unless he has disposed of it otherwise, or there has been 
some usage or course of dealing which points to a different mode of devolution : 
Gossamee Sree Greedkarreejee (2). This principle applies to private as well as to 
public trusts. 


Sheoratan v. Ram Pargash (3) and other cases referred to. 


If any relief is to ba granted in a suit under section 92 of the Code of Civil 
Procedure, 1908, ordering the removal of shebaits or trustees or interfering with 
their rights as founders, something substantial will have to be shown justifying 
the removal or interference, 


The entries in the settlement Khatlan afford a strong presumptive evidence as 
to the nature of the land mentioned in them at the time when they were made 
and not before. 


Appeal by Defendants Nos. 8, 6, 7, 11 and 3. 
Suit under section 92 of the Code of Civil Procedure, 1908. 
The material facts appear from the judgment. 


Ds. Naresh Chandra Sen Gupta and Mr. Bhupendra Nath Roy 
‘Chowdhury for the Appellants. 


Messrs. H, D. Bose, Aswini Kumar Ghost, Prokash Chandra 
Pakrashi and Debendra Nath Bhattacharjee for the Respon- 


dents. 
C, A. Y. 


The following judgment was delivered : 


Thisisan appeal by five of the defendants in a suit under 
section 92 of the Code of Civil Procedure. In connection with the 
appeal there is a cross-objection by the plaintiffs. 

The suit related to an Asram known as the Asram of Baba 
Lokenath Brahmachari in Barodi in the District of Dacca, said 
to be an endowment for public, religious and charitable purposes. 
The plaintiffs are residents of village Barodi and other villages 
‘adjacent to it. They claim to be entitled to perform, and allege 
that they do perform, the worship of Baba Lokenath who lived and 
died in the Asram, and to have contributed funds for its improve- 
ment and maintenance ; and some of them were also on acom- 
mittee which was in existence for its administration at the time 
when the cause of action arose. The Asram is situate on a piece 
of land of which the superior title belongs to one set of co-sharer 
Zemindars the Nag Babus, the said set of co-sharers being known 

(1) (1922) 36 C. L. J. 356. 
(2) (1889) L. R. 16 I. A. 137 ; L L. R. 17 Cale. 3, 
(3) 1895) L. L. R. 18 Al aar. 
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as the Madhyam Hisya or Panch Hisya, the other two sets of co- 
sharers going by tbe name of Pub Hisya and Paschim Hisya. 
ln the suit, as originally filed, there were eighteen persons as 


. defendants, the first seventeen of whom were some of the Madhyam 


Hisya or Parch Hisya co-sharers. It was alleged that while the 
committee was appointed by the public and of which some of the 
plaintiffs were members was functioning, fourteen out of the defen- 


‘dants wrongfully and illegally constituting themselves a committee 


of management with the defendant No. 1 as its President, collec- 
ted funds over their signatures, obstructed the performance of an 
annual u/saó attached to the institution, committed breach of trust 
and acted in various ways in disregard of the religious sentiments 
of the public who perform seba and guja at the Asram and to 
the detriment of the public trust which the Asram represents ; 
thus necessitating a suit for reliefs under eection 9a of the Code 
for its preservation and upkeep. The defendants were impleaded 
onthe footing that they had assumed the position of trustecs de 
son tort, 

The contesting defendants ranged themselves into two sets: 
one consisting of defendants Nos. 2 and 3; and the other, of 
defendants Nos 6, 7, 8 and xr. Those of the other defendants, 
who originaly entered contest, eventually withdrew therefrom or 
ultimately supported the plaintiffs, Both sets of contesting defen- 
dants denied that the, Asram was an endowment or trust for 
public, religious or charitable purposes, or that its site, structures 
or appurtenances had ever been dedicated for use as such. They 
alleged that the Asram was the private property ofthe Panch 
Hisya maliks; that on the death of Baba Lokenath who as a holy 
saint had been allowed to remain at the place and live in buts 
built for him by the said maliks, the said’ maliks in order to per- 


‘petuate his memory introduced the worship of his Asan and his 


Sandals and also inaugurated an annual Utsab ; and that although 
the public were allowed to make offerings and participate in the 
worship and although they contributed to the expenses of the 
annual Utsab and also effected certain improvements in the place 
at their cost, they had acquired no rights to or in the Asram or 
in its management. It was admitted that in later years, as the 
Utsab grew in importance and dimensions, the assistance of 
persons who were not members of the Panch Hisya was taken by 
constituting a sort of an advisory body with some such persons 
as members thereof, in order that its functions might be more 
satisfactorily organized and accomplished, Such details as regards 
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all these matters as are relevant for the purposes of the case, in 
the stage at which it now is, will be given at their proper places 
-hereafter, 

The Judge has decreed the suit. The decree runs in these 
"Words: . 

“It is ordered and decreed that the suit be and is hereby 
decreed ; that a scheme will be settled by the Court for the ad- 
ministration and management of the Asram of Baba Lokenath 
Brahmachari which has been found to be a public trust or Debattar 
ofa religious and charitable nature ; that provision will be made 
inthe scheme for the appointment of a committee which will 
be trustees of the Asram; that the management and tbe ad- 
ministration of the Asram and its properties and appurtenances 
will be vested in the committee which will be formed according 
to the provisions in the scheme ; that the three Hishyas of the 
Nag family and the general body of disciples, worshippers and 
devotees will be entitled to representation on the committee, the 
proportion of which will be determined at the time of the framing 
ofthe scheme ; that the defendants will be removed from the 
management of the Asram after the committee is constituted in 
-accordance with the scheme. In view of the very substantial 
-moral and material help which the Panch Hisya has so long 
rendered to the Asram and with a view to restoration of good 
feelings between the parties to this unfortunate litigation for secu- 
ring good management of the Asram, I order that the parties do 
bear their own costs in this suit.” 

From the decree the appeal has been taken. The defendant 
No, 8 Prakas Cnandra Nag originally preferred this appeal ; and 
later on Sasanka Mohan Bose, Sudhangsu Mohan Bose, Bidhu- 
bhusan Nag and Brahmananda Nag, defendants Nos. 6, 7, TI 
and 3 respectively, have joined him as co-appellants, The cross- 
objection by the plaintifts is for the costs which the Court below 
has disallowed. 

The first and most important question in the case is whether 
the Asram is a ‘trust created for public purposes of a charitable 
or religious nature’ within the meaning of that expression in 
section g2 of the Code? To deal with thie question the history 
of the Asram, beginning from its origin and tracing it down 
to the present times, will have to be carefully considered, 
as the learned Judge has done, As regards the origin of the 
Asram it is necessary to set out somewhat in detail the plead- 
ings of the parties ‘on the point, including therein their respective 
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emm. contentions as developed in the course of the irial and also the 
1936. findings which the Judge has come to. In the plaint the property 
Pics eis. de, Ya described as “permanently settled niskkar rent-free land, 
.Nag being du2uf/er Lokenath Brahmachari appertaining to Settlement 
Subodh Chandra khatian No. 801 of Mouzi Barodi No, 5,—area r.22 acres, inclu- 
Nag. sive of kutcha and pucca temple, mut, rooms, tank, indara (well), 


-tubewell, etc. thereon,” and it was said that the Asram, consis- 
ting of the said property, its site, structures and appurtenances, 
had been dedicated for use as an endowment for public, reli- 
gious and charitable purposes. It was also stated in the plaint 
that Baba Lokenath Brahmachari, who was an ascetic and a de- 
vout saint cime to village Barodi about 72 years ago and put up 
for about a year in the house of one Dengu Karmakar and lived 
upon alms ; that within this time his devotion and saintliness hav- 
ing attracted the people of the locality, he was granted nsishkar 
right in the plot of land aforesaid, which was then part of a public 
cremation ground, by the Panch Hisya Nag Babus to whom tha 
land belonged and that the public of the locality created for him 
on a portion of the land a hut and a cookshed where he lived as 
a recluse, giving himself up to devotion and meditation. It was 
also said in the plaint that the Asram thus founded was main- 
tained and improved out of the income of the land and the offer- 
ings made by the public, In para 5 of the plaint it was said :— 
“The fame of Baba Lokenath spread far and wide and he came 
to be worshipped as an incarnation of God and the number of 
his worshippers and disciples went on fast increasing. In course 
oftime the area of the Asram property was enlarged and impro- 
ved with public contributions and the offerings made thereat into 
its present condition", In pira 6 of the plaint it was stated :— 
“Baba Lokenath lived a totally detached life and both himself 
“and the public treated it as debuttar of a public, religious or 
charitable nature.” These pleadings in the plaint were under- 
stood by the Court below as meaning that the Panch Hisya maliks 
made a sort of a debutiae grant in favour of Baba Lokenath treat- 
ing him as a deity incarnate ; at least, that appears to have been 
the way in which the pleadings were pressed in the said Court. 
It was not alleged in the plaint, nor is.it anybody's case, that 
there was any deity installed in the Asram, but it was sought to 
be made out on behalf of the plaintiffs that Baba Lokenath used 
to carry on meditation and religious observances there and to give 
away in charity almost everything that he received, reserving to 
himself what was necessary to meet his barest wants. This, as far as 
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one can make out, was the plaintiffs’ case as regards the origin of 
the trust for public, charitable or religious purposes. The contesting 
defendants denied any niskkar or debutter grant and any dedication 
or endowment whatever, repudiated all suggestions that the 
Asram was evera seat of learning -or religion, and denied that it 
was ever an institution for charity. They alleged that the Asram 
was only the private residence of Baba Lokenath, who had no 
right of ownership in it, that it was built for him by the Panch 
Hisya malika to enable him to remain there and carry on his 
meditations, that it was they who bore the expenses of the Asram 
and kept it up in repairs and that on his demise the Asram reverted 
to their own possession as maliks, The learned Judge has held 
thatthe Panch Hisya Nag Babus made an absolute grant of the 
land to Baba Lokenath for the purpose of making a hermitage 
there ; and thatit was a debu/fer grant made with the intention 
of enabling him to make his Asram there and carry on his work 
of spiritualand religious uplift of his devotees and disciples and 
of charity among the poor of the locality. He has ultimately recor- 
. ded his conclusion in tbese words :— i 

“I am clearly óf opinion that the land of the Asram was granted 
in debutter in favour of the Baba by the Panch Hisya and that 
both the grantor and the grantee and the public treated the Asram 
as a public, religious and charitable institution, The Baba so 
long as helived, in fact, treated and regarded himself as a trustee 
of the Asram for his dovotees and disciples and tbe poor. The 
original grant of the land by the Panch Hisya was in essence a 
grant for religious and charitable purposes which the Baba 
represented." 

From the evidence adduced on both sides there is no doubt 
whatever that Baba Lokenath was regarded asa Siddha Maha- 
purush (one who had attained the highest spritual perfection) or 
a superman, that his meals were such as are offered to Hindu 
deities and that bis grosad (remnants of his meals) were distributed 
amongst bis disciples, the visitors and the poor who used to 
assemble in the Asram. "There can be no doubt also that Baba 
Lokenath's personal needs were of an extremely limited character 
and that almost all that he got he gave in charity-—for charity is 
an integral part of the religion of Hindus-~and never lay by any- 
thing. Nor is there any doubt that after he had been in the 
Asram for sometime, when his name and fame travelled far and 
wide, people began to look upon himas a saint with spiritual 
powers of the highest order. But we think the learned Judge 
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was carried away a good deal by his sentiments in readily accep- 
ting as correct the statement of -the witnesses who have spoken 
about a debuffer grant made by the Panch Hisya Nags in his 
favour. One of the witnesses, on this point was P. W. 7 Sashi 
Bhusan Nag. He said that the Panch Hisya Babus had made 
a dedication (ufsarga) of the land in favour of the Baba. The 
statement is pure hearsay, as the witness said that he heard about 
it from his father. And it appears that the witness purported to 
say that it was after the greatness of the Baba came to be known 
(and that according to the evidence was quite a long time after 
the Baba had settled himself on the land and only towards the 
end of his life) that the gift of the land was so made to him. 
The eftect of the evidence of this witness is to make out that 
when the Baba was originally brought on the land no right to 
it was conferred on him and it was only later on when the Panch 
Hisya Babus came to know thathe wasa superman (and that 
according to the evidence was only 4 or 5 years before his death, 
when Srijut Bijay Krishna Goswami saw him and proclaimed him 
as Such) that they made a debwiter in his favour. P. W. 4 Rai 
Mohan Karmakar also deposed about the dedutter grant, but his 
evidence too is similar hearsay, for he said that he heard of it 
from Janoki Brahmachari and Bhajliram ; the former having 
been a favourite disciple of the Baba and the latter, a woman 
who used to do menial: works at the Asram, There is also some 
evidence to the effect that the Asram was treated by Baba Loke- 
nath and by the public as debwffer, but such evidence is too 
vague to deserve reliance. Some of the witnesses bave said that 
the Baba used to be regarded asa living God ; but it is obvious 
that such evidence is of little use in this connection. There is 
no evidence about any Nishkar grant to the Baba, which was 
the plaintiff! case in the plaint; nor is there any reliable evi- 
dence on which it is possible to hold that there was any grant 
to him of any character. The learned Judge at some places in 
his judgment, seems to have expressed the view, which was 
what P. W, 7 Sashi Bhusan Nag endeavoured to establish, that 
the dedication (ufsarga) was in favour of Baba himself on the 
footing that he was worshipped asa living God by his devotees 


and disciples, asthe learned Judge has said. At other places 


he has expressed the view, which is also embodied in the con- 
clusion which has been quoted above, namely that the grant 
was a debutler made in favour of the Baba so that he became 
a trustee for an endowment that was so founded. In our opinion, 


a 
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there is really no substantial foundation for any of these views, as 
we shall presently see. . : 

The Judge has pointed out that there is no direct evidence 
on the question as to What were the terms and conditions under 
which the Baba came to be upon the piece of land, which ad- 
mittedly belonged to the Panch Hisya. The evidence of D. W. 4 
Ramchandra Karmokar is that the Baba (who upon other mate- 
tials to which the learned Judge has referred came to Barodi about 
the year 1863=towards the end of 127r B. S.) lived for about 
3 years in the house of the witness’ grand-father Dengu " Karmokar, 
and when after the death of the latter it became inconvenient for 
bim to put up there any longer, the Panch Hisya Babus settled 
the Baba on tbe land after erecting a hut there, This, it must be 
said, is hearsay, as the witness heard it from his father. The land, 
it is true, was not of much value to the Panch Hisya Babus ; but 
we are unable to find that there is any reliable evidence on which 
we may affirm the finding of the learned Judge that the Hindu 
public of Barodi had a right of easement to bury their children 
of tender age in it. The learned Judge has observed that as the 
land was worthless it is highly probable that the Panch Hisya 
Babus made an absolute gift of it to the Baba. It is obvious that 
no such inference is plausible. A piece of evidence upon which 
the learned Judge has relied so far as the question of grant or 
dedication is. concerned, is that afforded by the entries in the 
settlement Khatians (Exs. 51 and 51 a) prepared in 1912, 22 years 
after the demise of Baba Lokenath and at a time when the Asram 
was in charge of his favourite disciple Janoki Nath Brahmachari, 
to whom we shall have to refer more in detail hereafter, The 
two plots appertaining to the Asram were C. S. plots Nos. 43 and 
44. Both the plots were recorded as comprising Debuttar 
Lokenath Brahmachari and as constituting a permanent inter. 
mediate tenure under the Panch Hisya Babus ; Janaki being 
recorded as in possession of plot No. 43 and the nature of his 
interest being described as Niskar ; and plot No. 44 being recorded 
as in the possession of. Panaulla as a Dhoki Barga settled raiyat 
under the Debuttar. The entries certainly afford very strong 
presumptive evidence that the land is deduster. But when the 
learned Judge used the evidence as supporting a debutter grant 
made to or in favour of the Baba he fell into an error of anachro- 
nism, for in reality they do not necessarily establish, even prima 
facie, that the debuffer, whatever its character was, had its origin 
in Baba Lokenath’s time, We cannot, therefore, endorse the find. 
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ing of the learned Judge which he has recorded in these 
words :-— i 

“The khatians fully support the plaintiffs’ case that the lands ` 
of the Asram were granted as a Debuttar in favour of the Baba - 
on account of his saintly and god-like character. It is wholly 
improbable that the grant was conditional and of a limited 
character and was to enure only during the lifetime of the Baba or 
that the Baba’s possession was really permissive.” 

This is a convenient place to refer to another error which seems 
to pervade the decision of the learned Judge not only on this point, 
but also on several of the other points that arose in connection 
with this case. The learned Judge seems to bave been of opinion 
that the burden of proving that there was no endowment, or that 
there was no trust for public purposes of a charitable or religious 
nature was upon the defendants. In proceeding on this view he 
has been entirely in error, for in a suit under section 92 of the 
Code, just as much as in all other suits, the onus of establishing 
8 case for the reliefs asked for is on the plaintiffs, We shall not 
refer to this matter again, for the facts will have to be found by 
us on the materials such as there are on the record ; and at this 
stage, after the parties have adduced all the evidence that they 
desired, the question of onus of proof hardly matters, But here, 
on this question, the Judge has complained that Panaulla has not 
been examined by the defendants, though he was cited as a witness 
on their behalf. How Panaulla’s evidence could have thrown 
any light on the question of the original grant, if any, is not at all 
clear. The learned Judge has also found, but we can find no. 
clear evidence on which such a finding may be made, tbat the 
two huts were built for bim by bis numerous devotees and disciples 
and not merely at the cost of the Panch Hisya Babus, 

.Some four years before the demise of Baba Lokenath, the 
great sdint and religious preacher Srijut Bijoy Krishna Goswami 
came to the Asram j:and he also visited it on several occasions 
subsequently but of these visits no dates are available. It has 
been found by the learned Judge, and that finding is borne out ‘by 
the evidence, that it was he who discovered the true spiritual 
greatness of the Baba and proclaimed it far and wide; and 
naturally, from this point of time a much wider section of the 
public began to flock to the place to see the Baba, and to pay 
him their obeisance and to make offerings to him, so that the 
income of the Baba increased a good deal. Distribution of prasad 
and other charities increased in proportion and the hermitage 
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gained in popularity ; the Baba spending his time in devotion 
and meditation, and giving religious advices and discourses, and 
others who came to the place also doing their bit to keep up the 
spiritual atmosphere of the place and help the Baba in furtherance 
of the religious and charitable cause to which he had consecrated 
his life. A few specific instance of religious festivals held at the 
place in the lifetime of the Baba have been deposed to by the 
witnesses, in addition to such ordinary functions as the singing of 
. Kirtan etc., they are the following :—Nandotsab was once perfor- 
med at the Asram by certain communities of Barodi and some 
of the adjacent villages. Along with Nandotsab was held what 
the witnesses have described as a Mahotsab, presumably accom- 
panied by singing of Kirtans and feeding of the poor. The 
$radk of a female devotee Bhajli Ram, who used to do menial 
work for the Baba, was performed when she was alive, the Baba 
saying that it should be done as she would leave nobody capable 
of performing her szaZA after her death ; the Judge was of opinion 


that it wasa serio-comic affair and was only a plea for creating’ 


an occasion for feeding the poor, but it need not necessarily bà 
taken in that light, for such sradAs, though rare, are not altogether 
unknown. Some Sanyasis from Western India once visited the 
Asram and remained there for four months or so, ie. per- 
formed the Chatusmasya there and also celebrated the /Audan 
ceremony which lasted for five days. The evidence is that the 
Baba bore the expenses for all these functions ; and reliance has 
been placed on this fact as indicating that the Asram was then 
a charitable trust for public purposes. The learned Judge has 
also referred to a mass of evidence, not always direct or first hand 
but nevertheless true, which was adduced to establish that ‘the 
Baba was the master of the Asram in every sense, that people 
from outside used to come to use itas a suitable place for per- 
forming some auspicious ceremonies, for instance first-rice ceremony 
of children and the making of vows etc, that Sadhus and Sanyasis 
used to congregate and put up at the Asram and that the feeding 
of the poor that used to be done at the Asram wasa Sadadbrata. 
He has also held upon the evidence adduced on both sides that 
the income of the Asram in the shape of offerings by the cevotees 
and disciples etc. was always more than sufficient for its main- 
tenance. From all this evidence he has arrived at certain con- 
clusions, of which those that are of any relevancy on the question 
we are now considering, are the following : i 

' That since the visit of Bijoy Krishna Goswami the Asram was 
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never in want, and the Panch Hisya Babus not having produce 
any accounts nor having given an explanation for their non-produc- 
tion which may be regarded as satisfactory or acceptable, it a 
not been established that prior to that visit any deficit that ma 
bave been in the Asram used to be met by them ; that the Baba 
was the supreme head of the Asram and the said Babus never 
interfered with him but were only too glad to obey his commands, 
These findings, even though they may be wholly correct, do not 
in our opinion, establish a grant, deduétar or nishkar, or the foun 
dation of a trust, be it for public purposes or otherwise, 

The contesting defendants relied upon a deposition (Ex. B 
which the Baba had given in a criminal case in April 1884, whic 
arose out of a trespass and assault alleged to have been committed 
on him and his cela or devotee one Kristo Chaitendra by on 
Radha Kanta Nag, a Pub Hisya co-sharer. In this depositio 
he had said: "The Akhra belongs to the Nag Babus but Radh: 
Kanta is not co-sharer, as faras I know. I have been here fo, 
'20 years, This land is a joint undivided property by omen 
settlement, Radha Kanta may bea co-sharer but I can’t tell," 
This deposition was relied upon on behalf of the contesting a 
dants in order to make out that the Asram, such as it was i 
those, days, belonged to or was private property of the Panc 
Hisya Nag Babus. The learned Judge has overruled this con- 
tention, holding that by "Akhra" the land and not the Asram was 
meant, and again holding that as in other parts of the depositio 
the Baba had spoken of “my house", "my wooden doors", it 
was proved that he was the owner of the structures of the datas 
We consider both the reasons far-fetched. On the other hand, 
we must algo say we do not find anything which would indicat 
that the Panch Hisya Nag Babus were the owners of anything 
except the land, and not unlikely of the structures as well. Since 
there is no dispute that the said Babus are the maliks of the land, 
the deposition, in our judgment, is of no assistance to eith 
side. 

Some evidence was adduced on the side of the defence to està- 
blish that the Panch Hisya Babus used to pay monies to the Baba 
for his expenses and to meet the wants of the Asram and also that 
-some of them used to do some work inthe Asram and look 
the comforts of the inmates of the Asram. This evidence, apart 
from the fact that it is highly indefinite in its character, dogs 
not nfake out that the Panch Hisya Babus used to do anything 
more than could be expected of all devotees or disciples of the 
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Baba, or that any act of theirs can be construed as acts denoting 
management, control or supervision of an institution if there was any 
institution in those days. Such evidence as there is of the defen- 
dant No. 7 Sudhansu Nag and some other members of the Punch 
-Hisya having been in the habit of doing sundry services to the 
Asram has been rightly construed by the learned Judge as evi- 
dence of services rendered in a spirit of devotion and not as 
Owners or even as persons in authority. 


The learned Judge has also considered it improbable that 
& profound ascetic, such as Baba Lokenath was, would ever think 
of consenting to live on the land asa licencee at the will of the 
maliks and this improbability has weighed with him a good deal 
in arriving at the conclusion that there was a debuffay grant of 
an irrevocable nature made to him or in his favour. We cannot 
butthink that he has misjudged the character of the relations in 
which the parties stood. It was, on, the one hand, a respectful 
entreaty to live on the land, the offerors engaging themselves to 
treat him with the utmost veneration and consideration,—an offer 
that was made fortheir own benefit, spiritualas well as temporal, 
-and it was on the other baud a kind acceptance in a spirit of 
condescension which took no note of such sordid considerations 
or false sense of self-respect as weigh with men ofthe world. 


We see nothing improbable in such relations, no element of un- 
likelihood in such a situation. 


We hold that the plaintiffs have failed to prove that there was 
any grant of the character they had pleaded, or any of the 
nature that the learned Judge has found. : 


The learned Judge having thus found that an endowment or 
a trust for public purposes, the objects of which were religion 
and charity, having been created during the lifetime of Baba 
Lokenath, that endowment or trust continued to exist and flourish 
. ever afterwards. To quote from his judgment :— 


` “The public and religious and charitable character of the As 
ram in suit was maintained in the time of Janoki Brahmachari 
and the other Brahmacharis and Pujaris who succeeded at the 
‘Asram. The whole of the evidence shows that the Baba was raised 
to the God-head after his demise and that the Asram thenceforth 
became to all intents and purposes a temple for bis worship and a 
place of pilgrimage sacred to his memory.” Also— 


“In the time of Janoki Brabmachari, the worship of the Baba 
in the shape of his Ashan and Sandals was perfected and reduced 


353, 


Civit, 


— 


1956. 


yar 


Prakash Chandra 
Nag 


M 
Subodh Chandra 
Nag. 


334 


Civir. 


1956. 
M 


Prakash Chandra 
Nag 


v. 
-Subodh Chandra 
Nag. 


„bya woman who used to go by the name of Goalini mother, bẹ- 


THE CALCUTTA LAW JOURNAL (Vot. LXIV. 





toa system. He was the man in sole authority at the  Asram, as 
the Baba had been before him." ; 


In these findings the learned Judge was persisting in the double 
capacity that, in his view, Baba Lokenath fulfilled, namely, /fr$Z, 
a Goc-heal and second, a trustee. It is very difficult to evolve a 
clear idea of the nature of the trust in which such double character 
of anindividual at the head of its management is involved, and 
Mr. Bose, appearing on behalf of the plaintiffs, found it ve 
inconvenient to support such a theory. He preferred in the end 
to put his case on the basis of a gift toa religious foundation, 
go common in other countries, but of which there is hardly any 
parallel in any part of Bengal, But be thatas it may, we have 
already expressed our view of the matter and it will suffice for js 
to repeat that there is, in our judgment, no foundation whatever 
for a supposition that there was any trust created for religious or 
charitable purposes or that Baba Lokenath was meant to be k 
beneficiary as well as the trustee in respect of any such trust. > 
this view that we have taken it isclear to usthat the plaintifs’ 
case, as laid, should fail. But it is not right that we should dis- 
pose of the suit on this finding that we have come to ; because 
the allegation is that there was a trust for public purposes and, 
therefore, having regard to the special jurisdiction that Counts 
-have in matters of public trusts and which they must exercise 
in suitable cases in order to protect the interest of the sae 
where the public stand in need of the Court’s interference, w 
have to examine the case thoroughly in order to see whether d 
other public irust is disclosed. 


Baba Lokenath died in Jaistha r297 (May-June 1899). 
Janoki Nath Brahmachari, who had his home elsewhere, 
was aman of excellent spiritual parts and an ardent devotee and 
a favourite disciple of the Baba. Early in life he fell under the 
influence of the Baba, adopted celibacy and almost renounced 
the world. In saintliness of character and asceticism he was 
next Only to the Baba bimself and he was highly respected we 





where and by everybody. Formerly he used to live in his home 
and to take his meals at the Asram at the request of the Baba. 
About a week before his demise, he was brought to the Asram 


cause the Baba used to call her, mother, to look after and tend 
the Baba ashe wasill The plaintiffs endeavoured to make out 
a.case that Janoki was appointed by the Baba as his successor 
to stay at the Asram and manage the trust, and that on the Baba’s 
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demise, the devotees and disciples of the Baba, amongst whom als» 
were the Nag Babas of Panch Hisya, inaugurated in the Asram the 
worsbip of the Ashan and Sandals of the Baba and Janoki under- 
took that worship and carried on the trust, as the successor of the 
Baba, much in the same way asthe Baba had used todo. The 
case of the contesting defendants, to put it shortly was that on the 
Baba’s demise it was the Panch Hisya Babus to whom the land 
and everything else on it belonged, inaugurated the seča puja of 
the Ashan and the Sandals of the Baba and invited or permitted’ 
Janoki to remain on the premises and carry on the worship and do 
such acts of charity in the shape of distribution of the rosad and 
feeding of the poor etc. out of such income as might be coming in, 
supplemented by financial help from themselves, but it was under- 
stood that all the acts of management on the part of .Janoki would 
be subject to their own supervision and control. 

As regards this part of the case there is a witness P. W. 4 
Panchanan Ray Karmokar on whose evidence the learned Judge 
. has very largely relied, and before us also Mr. Bose has strongly 
relied upon that evidence as proving his case. He has deposed— 

“ His body was cremated according to bis wishes in the land of 
the Asram, to the south of his Ashan. The ashes of the Baba were 
buried in that place and fencing was erected round it. After the 
death of the Baba he began to be worshipped by his devotees, his 
wooden sandals being regarded with particular veneration and duly 
worshipped at the Asram. His Ashan or seat and the wooden 
plank on which he used to lean in his seat were preserved in tact 
ag during his lifetime. The sandals were kept on the Ashan where 
Baba used to sit for meditation. The daily worship of the sandals 
was carried on after his death by Janoki Brahmachari. The 
Balyabhoge and Rajbhoge used to be distributed asin Baba’s life- 
time. The offerings used to be applied to such worship and 2Zgge. 
"The Baba died of fever after suffering for 7 or 8 days. But he did 
not take to bed even during his illness and used to remain seated 
in his Ashan till the time of his death. Before his death we began 
to weep for him and among us was Janoki, But the Baba assured 
Janoki that he need not weep and that if he lived in the 
Asram after his death he would get at, least Rs. a at the Ashan 
every day. The Baba before his death gave Janoki permission to 
carry on the daily Sheba and Puja atthe Asram i * * 
About 8 days before his death the Baba asked Janoki to stay in the 
Asram after his death. He repeated this wish to Janoki also on the 
day before his death, ” 


355 


Civir. 
1936. 
Sgt? 
Prakash Chandra 
Nag 
v. 
Subodh Chandra 
Nag. 


356 


Crv. 


1936. 
yet 

- Prakash Chaadra 
Nag 


v. 
Subodh Chandra 
Nag. 


tuk CALCUTTA LAW jOURNAL [Vor LXtV. 


Upon the statement of the witness just quoted, and upon other 
evidence proceeding both from the side of the plaintiffs and also 
from the side of the defence but which is only to the effect that 
after the cremation of the Baba the worship of the Ashan and the 
Sandals was inaugurated, and the daily sheda uja, the offering of 
two &Acges and the distribution thereof, the feeling of the poor, and 
religious discourses etc. were carried on by Janoki Brahmachari 
and other works in connection with the Asram went on much in 
the same way as during the lifetime of the Baba, the learned Judge 
has held that the idea of starting the worship of the Ashan and the 
Sandals naturally and spontaneously occurred to all the disciples 
and devotees of the Baba and notto the Panch Hisya Nags in 
particular, and that Janoki would have stayed on inthe premises 
and carried on the Asram and the Asram itself would have gone on 
in spite of the wishes of the Panch Hisya Nags to the contrary. 
Let us see if this finding can be supported. 

P. W. 4, Panchanan Roy Karmokar has said in his cross- 
examination :— 

* 'The Baba did not ask his disciples before his death to worship 
bis Ashan and Sandals after his death, On the night of the Baba's 
death there was consultation among his disciples and they decided 
that bis Ashan and Sandals should be worshipped by his devotees 
and disciples. Kamini Babu, father of the defendant No. 1 (one of 
the Panch Hisya Nags) was present at the meeting. No other 
members of the Nag family was there present, ? 

The statement would rather indicate that none of the members 
of the other two Hisyas were prominent at that stage,and the whole 
of the evidence of the witness taken together, to our mind, only 
establishes this that although the devotees and disciples were there 
it was the Panch Hisya Nags who took the initiative. The learned 
Judge has also referred to the evidence of D. W, 4 Ram Chand 
Karmokar as supporting his conclusion aforesaid. Referring to the 
evidence of that witness, he has observed-~~ 

“ The evidence of D. W. 4 Ram Chandra Karmokar also shows 
that the worship of the Sandals andthe Ashan of the Baba w 
decided upon after consultation among Bhaktas and dile 
including Panchanan and some of the Nag Babus who were Bhak 
of the Baba. " 

On looking into the deposition of this witness we find that he 
has said t— 

* The dead body of the Baba was cremated in the Asram. The 
Panch Hisya Babus made the arrangements for the cremation 
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Among them were Kamini Babu and Nanda Lal Babu. The day 
after the death of the Baba, Kamini ‘Babu and Nanda Lal Babu 
had the cremation spot of the Baba fenced round. Since the death 
of the Baba his Sandal: and Ashan were worshipped by his Bhaktas, 
The arrangements for the sheba puja of the Ashan and the Sandals 
and the giving of Aog from the day after the death of the Baba 
were made by Kamini Babu and Nandalal Babu. The Babus of 
the Panch Hisya used to manage the sAeba puja at the Asram since 
the death of Baba, They used to get the sheda puja performed by 
Janoki. * ki * All the Babus of the three Hisyas and the 
children of the Nag Babus were present on the occasion (i. e. the 
cremation). Nibaran Nag was also then present. The fencing 
around the spot of cremation was erected inthe forenoon of the 
day after the death of the Baba. I do not remember whether 
Baroda Babu was present atthe time. Four or five Kirtan parties 
were at the time singing Kirtan songs. I was busy singing Kirtan 
songs. About roo or r25 men were singing Kirtan songs. Nag 
Babus of all Hisyas were present at the time of the Kirtan songs, 
the day after the death of the Baba, The cremation ceremony of 
the Baba was performed by Brahmins only for men of other castes 
could not touch his dead body. I was present when the worship of 
Ashan and Sandals of Baba was decided upon. Benode, Panchanan, 
Baroda Babu, Nibaran Babu, Khagesh Babu, Saroda Ghose might 


"have been present on the occasion. Janoki was also present. 


About 30 or 4o men were present atthe Asram on that occasion. 
I happened to be present at the Asram at the time. It was decided 
at the time that s#eda puja would be done to the Sandals of the 
Baba which would be placed at the Ashan. ” 

Another witness D. W. rr Bidhu Bhusan Nag has deposed that 
the costs of cremation and of putting up the fencing were borne by 
the Panch Hisya Nags, that it was they who made arrangementa 
for the worship of the Sandals and the Ashan, and under their 
orders Janoki began to perform the same. 

.We do not think it can be said upon the evidence referred to 
above that the part which the Panch Hisya Nags took in the 
inauguration of the worship of the Ashan and the Sandals was quite 
the same as that taken by the other two Hisyas or by the devotees 
and disciples in general who were present at the cremation or even 
at the deliberations, as the learned Judge has held. It is quite true 
that some members of the other two Hisyas and a number of the 
other devotees and disciples of the Baba as well were present when 
the proposal was mooted, and it may as well be that the idea itself 
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originated with people other than the Panch Hisya Nag Babu 
But all this in our judgment, have very little to do with th 
question. Indeed, it seems to us impossible that anybody else tn 
the Panch Hisya Nags could have given effect to the proposal wh 
it was resolved upon, The land admittedly belonged to them a 
on the demise of the Baba it was they who were entitled to t 
Khas possesion of it, The earthly belongings of the Baba, i. e. the 
Sandals, if they at all devolved on anybody did so on Janoki 
Brambachari, his favourite disciple for whose retention at the 
Asram the Baba had left his last wishes, The Ashan was the place 
which it was within the rights of the Panch Hisya Nag Babus only 
to consecrate for religious use. Whether the Panch Hisya Nag 
Babus ordered Janoki to carry on the worship or Janoki consented 
to do 80 of his own accord, to our mind, makes no difference; and 
in all likelihood there was no order at-all, but only a request which 
Janoki in deference to the memory and wishes of the Baba gladly 
complied with. It was thus, in our judgment, that the worship was 
inaugurated, and the foundation was laid of an institution, Wa 
character of ‘which, judging from its object as also its activities 
which have been described in great detail by numerous witnesse 
must be held to be that it was an institution for religious and chart 
able purposes, The character of this project, in essence, was the 
foundation of a worship and a dedication to religious and charitable 
uses. ' 
There is evidence that for the first six months or so after the 
Baba’s demise the income of the Asram, which used to be Rs. 
or Rs yoa month during tbe Baba’s lifetime, dwindled toja 
certain extent, but thereafter it began to increase and gradually 
became more than what it was when the Baba was alive. There 
is evidence that it came to be Rs. 4, 5, or 7 per diem. As regards 
any special function that was held in the Asram so long as Janoki 
Brahmachari was at its head, there is mention in the evidente 
ofa very big Mahotsab at which some 4 or 5 thousand people, it 
is said, were fed, the Asram having in the meantime attained a 
comparatively prosperous condition. In bis time, a big tank was 
excavated on the grounds of the Asram. On behalf of the defence 
it is claimed that it was the Panch Hisya Nags who bore the 
costs of the excavation and it was some of the members of that 
body who supervised the work in connection with it. The learned 
Judge bas held that there is no satisfactory evidence about the 
payment of costs by the Panch Hisya Nags and we agree with 
bim in this finding.. Apart from the income in the shape |of 
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offerings mide at the Asram, Janoki himself had wealthy disciples 
who used to make regular contributions forthe maintenance of 
the Asram which he was running. The Panch  Hisya Nags, 
according to the evidence, also used to contribute Rs, 20 annually 
for the Utsab ; and the members of all the Hisyas as well as 
the general public used to make their offerings at the Ashan and 
the Sandals. It is obvious that upon oral evidence no exact 
figures can be arrived at, but upon such oralevidence as there 
is on tbe record it is fairly clear that the Asram was not in want. 
Some evidence was given on behalf of the defence to the effect 
that it was some members of the Panch Hisya who used 
to supervise the excavation of the tank, but such supervision, 
as the learned Judge has rightly pointed out, is not necessarily 
attributable to the fact that they were owners of the Asram and 
is explicable on the supposition that they in that way helped Janoki 
Brahmachari whose devotees, disciples or admirers they were. 

During the time of Janoki Brahmachari an oil painting of the 
Baba was presented to the Asram by one Rajoni Brahmachari, 
a disciple of the Baba. On the date of the first death anniversary 
of the Baba ie. roth Jaistha, 1298 (=1ath June, 1891) an Utsab 
was held which subsequently became an annual function ; and 
on that occasion a miniature of the Baba in stone was presented 
to the Asram by another disciple of his, Mathura Mohan Chakra- 
varti, The oil painting andthe miniature were placed on the 
Ashan, and the Judge has found that no permission of the Nag 
Babus of Panch Hisya was taken to keep these in the premises. 
To the Utsab a more detailed reference will be made hereafter, 
as there is a good deal of controversy between the parties as regards 
its true nature and significance. 

Janoki Brahmachari died on the agth Chaitra 1320 (=reth 
April, 1914). He too was cremated inthe Asram and his Ashan 
also began to be worshipped at the instance of his disciples, 
There is no evidence specifically relating to the circumstances 
under which this worship was started, and tbe circumstances 
indicate that it was out of reverence for Janoki that his worship 
was inaugurated as a matter of course, because he was a favourite 
disciple of the Baba and had carried on the worship of the Ashan 
and Sandal and had run the Asram ina manner worthy of the 
cause and was himself a man of high spiritual culture and attain- 
ments. After the death of Janoki Brahmachari several other 
persons were appointed in succession: one Benode Mukerji who 
had been asked by Janokia few days before his death to carry 
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on the work ; then one Gnanananda who was sent to the Asram 
by one Chandra Kishore Chakravcrti, anotber disciple of the Baba 
to perform seča puja and cook the Aog etc. ; thereafter one Sita- 
nath Brahmachari ; after him, one Abani Thakur, who worked 
for about a yearand a half and has been examined as P. W. 26 
in this case and has deposed that neither he nor his predecessors 
worked under the control or direction of anybody nor gave Aishad 
to anyone ; and lastly one Monananda who worked down to some 
date in 1331 (*1924-25) according to the plaintiff or Aswin 1333 
(=September—October 1926) according to the defendant. The 
Judge has expressed the view that there is no sufficient evidence 
to show that the appointments of these persons were made 
exclusively by the Panch Hisya Nags, and he bas held that such 
active part as they took in the matter is attributable to the fact 
that they were devotees and disciples of the Baba and also the 
maliks of the land on which the Asram stood and so were persons 
who were more interested in its affairs than others. But judged 
from a true perspective the effect of the evidence bearing upon tbe 
matter, to our mind, is that there is no sufficient evidence showing 
that anybody else than the Panch Hisya Babus made the appoirit- 
ments of these persons. It is perfectly true that they did so, at 
times, on the suggestion or the recommendation of outsiders, but f 
that only shows that they allowed such outsiders as were algo 
interested in the Asram to have a voice in the matter. Their 
conduct, in this respect, cannot in our opinion, be interpreted 
as indicating any want of authority on their part to make these 
appointments. The evidence is clear and definite that it was 
they who dismissed two of these persons from their posts namely, 
Gnanananda for having misappropriated some money and articles 
belonging to the Asram and Monananda for having behaved 
improperly with some visitors to the Asram. These persons, as 
skebaits of the Asram, were no doubt given a free hand in the 
administration of its affairs and i tis possible, as P. W. 26 Abani 
Thakur -has said, that no such interference used to be made as 
could be understood as meaning control and that no Afskaò was 
given by them as might indicate subordination. j 
Speaking of this period, which the learned Judge, not 
inappropriately, bas designated as the period of Brabmacharis 
shebaits, he has said :— l 
“Evidence coming from both sides shows that during the shebait- 
ship of the Brahmacharis who succeeded Janoki, sheda puja, making 
of pronamis and offerings in cash and kind at the Ashan, distribution 
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of frosad, giving of alms to the poor and other religious and charit- 
able usages of the Asram continued to be observed as before, and 
the religious and charitable character of the institutiom was fully 
maintained. "Then as before, the Asram was maintained out of 
offerings in cash and kind at the Asram (cash offerings were latterly 
put by worshippers into a collection box which was hung up in the 
Ashanghur). ” 

This in our judgment, is a correct summary. of the situation such 
as it was at this period. The learned Judge has gone on to observe 
that the Shebaits were not accountable to any for the money spent 
by them; but this could hardly be correct, for at least Gnanananda 
was turned out for committing misappropriation. And it would be 
more correct to say that no accounts used to be taken from 


them. The learned Judge bas also. held that there is no . 


evidence that there was any deficit at the Asram which was 
made up by the Panch Hisya ; and this we think is a correct finding. 
There is the evidence of D. W. 2 Brahmananda Nag that the Asram 
used to be maintained by Aas Britti (chance offerings) and that 
he often felt curious as to the source from which the expenses used 
to be met and often found that some offerings came just in nick of 
time through Baba's grace. ‘There is no reason to doubt the evi- 
dence, for good causes often thrive in this way. And in any event, 

` ag far as we can see, there was no scale definitely fixed for expendi- 
ture on any particular head and so there could be no difficulty in 
adjusting the expenses to the income. Of course the Panch Hisya 
Nag Babus also, just as numerous other devotees and disciples used 
to do, used to make tbese offerings and went on paying their annual 
contribution of Rs. 20 for the w£sa£. 

After the death of Janoki a tin shed was erected over the place 
where bis samad/i was situate ; khas possession was taken of the 
land on which stood the jote of Panaulla and two small tanks were 
excavated on the spot at the total cost of Rs 100 or a little more. 
There is no reliable evidence as to who paid the costs. On the 
Utsab day of 1324 (*31917—18) when Gnanananda was the shebait, 
a Mandir, which had been erected on the place of samadhi (crema- 
tion) of the Baba was consecrated. It is not disputed that the costs 
.of construction and consecration of the Mandir were met by subs- 
cription raised from the public. 

After the period of ‘the Brahmacharis or, Shebaits began the era 
of Pujaris, of whom .the first to be appointed was Sarada Charan 
Chakravarty who has been examined as D. W. r4. There wasa 
controversy as regards the date and year on which he was appoin- 
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ted as such, but this controversy, as the learned Judge has pointed 
out, is not v.ry material Sarada Charan Chakravarty was sent ito 
the Asram by P. W. 29 Mathura Mohon Chakravarty in the latter 
part of 1331 (= 1925) or the beginning of 1332 (=1926) at the 
request ofa committee which was then functioning and about 
the origin of which we shall presently investigate, The learned 
Judge has found that it was about that time Sarada was appointed 
as Pujari by that committee and we see no reason to dissent from 
this conclusion. We may observe that Sarada was examined in 
this case as a witness on behalf of the defendants but his depohi- 
tion has not been printed in the paper-book and neither side has 
referred to it. Possibly, his evidence, which has not been je- 
lieved by the learned Judge, is worthless. 

We come now to an era which has played a very important 
partin the history of this institution, The significance of the 
mode in wnich the administration of the institution bas been 
carried on during this period has been a matter of great contro- 
versy between the parties. It has already been stated that hs 
first death anniversary of the Baba took place in 1298 B.S. 
(=1891), and that this w/sad became an annual function. The 
Uteab gradually gained in importance till the year 1319 (= 1912) 
when D. W. 28 Nabadwip Chandra Roy, one of the partners |of 
a wealthy firm of merchants at Chittagong, performed the utsab at 
the Asram at bis own cost. It was performed by him on a more 
magnificent scale than hithertofore and since then this annual 
function became a big and important affair. This witness is rbs- 
pectable, independent and reliable and although he was subjected 
toa cross-examination which we must deprecate, he has given 
evidence which is thoroughly trustworthy. The learned Judge, we 
regret to have to observe, has entirely misappreciated his evidence 
when he has observed “On a careful consideration of the èn- 
tire evidence of Navadwip Babu I do not think it comes to much." 
It is true that the evidence does not help the defendants in so » 
as they have sought to maintain that the Asram is their private and 
personal property, but it does throw a good deal of light upon the 
exact nature ofthe rights of the Panch Hisya Nag Babus in the 
institution, For one thing, Nabadwip had to take the pernis- 
sion of some of the Panch Hisya Nag Babus for performing d 
utsa and singing AAnam Kirtan there. The learned Judge bas 
brushed aside the importance; of this permission by saying that 
the Nag Babus were men of great influence and so it was impos- 
sible for Nabadwip, a stranger, to hold the m#éfsaé or have the 
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&irtan without their permission and that it was why the permission 
was asked for. But that remark hardly disposes of the matter 
because it was only of the Panch Hisya Nag Babus and not of 
the other Hisyas that the permission was obtained. The evi- 
dence of this witness, read carefully establishes beyond doubt that 
while the institution could not have been the private and perso- 
nalproperty ofthe Panch Hisya Nag Babus, they, as founders 
ofthe institution, had certain rights in themselves which had to 
be respected. This aspect of the matter appears to have been 
overlooked by the learned Judge. The witness has deposed— 


"I understood the land of the Asram as belonging to the 
Panch Hisya. Iaslso understood that it was only the members 
of the Panch Hisya who claimed the right of management (Kar- 
tritwa) and no other people * * * I did not understand them 
as claiming the Asram as their private temple." 

As regards the manner in which these annual u¢sads were orga- 
nised and performed we shall say a few words hereafter, but. now 
to pursue the thread of our narrative. 

A witness for the defendant, being D. W. 11 Benoy Chandra 
Nag, himself the defendant No. 15 in the suit, to whose evidence 
reference has been made by the learned Judge in his judgment, 
has deposed that one or two years after the uésad of 1319 (= 1912), 
a committee used to be appointed every year for the performance 
of the w/sab. The history of the working of these annual commit- 
tees and how they were gradually transformed into triennial 
committees, as they subsequently came to be, is very obscure 
and no clear or consistent evidence, enabling one to form a defi- 
nite idea as regards the scope of their functions or powers, is 
forthcoming. But this much appears to be certain, and that is 
sufficient for our present purposes, that prior to 1332 (= 1925-26) 
such committees as may have been formed had their functions 


limited to the sab and that they had nothing to do with the . 


normal administration of the Asram, its sheba puja, charities or 
other activities, 

On the evidence in the case the Judge has found :—"I am 
satisfied that committee for loking after the daily shea fuja at the 
Asram was first appointed in z332 (*21925:26) and functioned for 
's years, Such a committee was appointed for the second time in 
1335(7 1928-29). From 1332 («1925-26) there was in fact only one 
committee. which looked after and managed both the daily sieda 
puja at the Asram and the annual z£sa? on the roth Jaistha." 

This finding has not been challenged before us. No reliable 
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materials are available as regards the personnel of the committee 
of 1332. Plaintiff No. 2 Dinesh has deposed of the annual com- 
mittees appointed in 1329, 1330 and 1331 ; there were no pr ee- 
dings recorded of the meetings at which they were formed. He 
has also deposed that as regards the committee for 3 years 
appointed in 1332 no record was made of the proceedings of the 
meeting in which it was formed and that tbe said committee held 
50r7 meetings, but of those also no proceedings were recorded. 

On the other hand, from the evidence of defendant No. 6 Sasanka 

Mohan Nag, who was examined as D. W. 27, it would seem s 

there was no regular committee with a secretary formed in that 

year, but that only some sort of arrangement in the nature lof 
division of work was made in order to the better ingnagement of 

the wésad. Of the committee that was next formed ; i. e. 1335 

(= 1928-29) the members were the following :— 

I. Bhujanga Bhusan Nag, defendant No. x of Panch Hisya— 

President, 

2. Subodh Chandra Nag, plaintiff No.1 of Panch Hisyd— 

Secretary, 

3. Dinesh Chandra Nag, plaintiff No.2 of Panch Hee 

Cashier, . . 

4. .Sukumar Ghose, defendant No. 14, of Panch Hisya, 

. Benoy Nag— defendant No, 15, of Paschim Hisya, 
Kanan Bebari Nag—defendant No, 16, of Pub Hisya, 
Tara Kanta Nag—defendant No. 17, of Panch Hisya, 

. Nilkanta Dey-—defendant No, 18,—-Outsider, i 

9. Taraprasanna Dey—-plaintiff No. 3,— Outsider. 

The learned Judge has been inclined to tbe view that ‘ie 
committee was formed at a public meeting and that the formati 
of this committee sufficiently indicates that all the Hisyas of Nag 

Babus as well as the general public had equal rights in the 

management of the Asram and that the committee was “forced on 

the Panch Hisya” because it “had become a necessity.” He was 
inclined to take this view because he came to be of opinion that 

“the increasing interference of the Panch Hisya with the E 

ment of the Asram, in the latter part of the period of the sAebajfs 

who succeeded Janoki Brahmachari was resented not only by the 
other two Hisyas but also by the outside public and that conse- 
quently the appointment of a committee had become a necessity 
and was forced on the Panch Hisya" ; that the annual w/saó * *|* 
had with the march of years acquired increasing importance and 
popularity and it was next to impossible to perform it smoothly 
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and successfuly without the co-operation of the Panch Hisya, 
the Paschim Hisya and the general public of the locality ; and 
that the Panch Hisya therefore made a virtue of necessity by 
agreeing to the appointment of the committee", We do not see 
on what foundation these conclusions of the learned Judge can 
rest. These conclusions, in our opinion are mere suppositions 
in support of which there is no evidence, There was no regular 
meeting, far less any public meeting at which the members of 
the other two Hisyas orthe public in general were invited to be 
present, The evidence, such as it is, does not satisfy us that 
any member of the public as such was present. In this connec 
tion we may refer in particular to the evidence of such outsiders 
present at the meeting as P. W. 20 Harish Chandra Chakravarty 
and P. W. 3o Kanak Chandra Biswas, It is also noteworthy that 
the plaintiff No. r Subodh in his deposition has said that there 
were only four outsiders present at the meeting, namely, the two 
witnesses just named, and Abani (who, although examined as 
P. W. 26 has not spoken about it) and one school teacher, un- 
named. He has also said that the committee of 1335 could not 
hold any sitting but the members used to meet informally. It 
is idle to suggest tbat the committee was formed at the instance 
of the public, when it is not suggested that the meeting was held 
on any representative or electoral basis. There is no. indication 
of any increasing interference such as the learned Judge speaks 
of, nor of any resentment felt by the other Hisyasor the public 
at such interference. The only conclusion at which we are pre- 
pared to arrive upon such materials as we. have on the records is 
not that there was any assertion of a right on the part of the 
other two Hisyas or ofthe public, but that the leading members 
of the Panch Hisya as well as of the other two Hisyas and possibly 
a few outsiders also put their heads together and formed a come 
mittee so that the works migbt be satisfactorily performed : not that 
the formation ofthe committee was indicative of assertion or ne- 
gation of rights on the part of anybody. 

There is evidence, into the details of which we do not consider 
it necessary to enter, of a split amongst some ofthe members of 
the committee during the time that the committee aforesaid 
functioned ; and naturally, the other members must have ranged 
themselves some on one side, some on the other, and some at 
least remained indifferent. So in Baisakh 1338 (April 1931) the 
-question arose as to how the wfsad of the roth Jaistha of that year 
which was near at hand should be managed. Fortunately as 
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regards this period the evidence that we have is less ree 
there is a body of oral evidence, more or less clear, and theré is 
also some documentary evidence. 

The plaintiffs case was on the expiry of the life ofithe 
committee with the close of the year 1337 B.S, and in view, of 
the approaching v/saó and pending fresh election of a committee 
the old committee was authorized, at a public meeting held |for 
tbe purpose, to conduct and manage the ensuing sfsad and that 
that committee, of which, as has been already stated, plaintifis 
Nos. t, 2 and 3 were members, took ‘in hand the preliminary 
arrangements, Their case further is that when the committee 
was thus engaged in making preparations for the celebration of 
the annual sfsad, the first fourteen defendants wrongfully and 
illegally constituting themselves as a managing committee and 
appointing defendant No. r as their President, and ignoring |the 
provisional committee appointed by the public as aforesaid, issued 
appeals for subscriptions over their own signature and offered 
obstruction to the provisional committee in managing the Asram 
and the w/sa. 

'The case of the contesting defendants was that the formation 
of such committees as used to be formed from time to time |did 
not in any way affect the exclusive right of the Panch E to 
the Asram ; that the committee of 1335 B. S. (—1928-29), just 
as much as its predecessors, was merely an advisory body ; jand 
that on the expiry of the life of the committee of r335 B. S. 
(1928-29) a fresh committee was formed consisting of | the 
defendants Nos. 1, 4, 8, 17, 12 and 14 and Babu Suresh Chandra 
Nag as members and with the defendant No, x as aie 
and that this committee notwithstanding the obstruction |and 
opposition of the plaintiffs Nos. r and a and their party managed 
the »/sa5 of that year with the assistance of the Police, "There is 
on the record a copy of a Resolution purporting to have been 
passed on the 15th Baisakh 1338 B. S. at a conference at which 
some eleven persons were present, all of them members ofthe 
Panch Hisya, and they are described there as “Maliks” or |pto- 
prietors of the Asram of the Baba. The resolution shows that| the 
old committee of 1335 DB. S, (= 1928-29) was cancelled and a fresh 
committee consisting of the seven persons aforesaid with) the 








‘defendant No, 1 ag its President und the defendant No. 4 as 





Secretary, were appointed a fresh committee for a year. Seyeral 
other resolutions appear to have been passed on the same day j 
one of which was that the President and Secretary of the old 
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committee be asked to submit accounts for the period of their 
management to the new committee, and another was that one 
Upendra Chandra Sinha, an officer of the Panch Hisya maliks 
be appointed cashier, It is a point of importance to note that 
the plaintiffs Nos. 1,2 and 3 were amongst the members of the 
old committee who were excluded from the committee newly 
formed as above. 


One of the points upon which there was some controversy 
between the parties was, which of the two rival committees first 


took the field or rather whether the old committee had resolved 


upon carrying on before the new committee came into being. 
Plaintiff No. 2 Dinesh, as P. W, 9, has deposed that the meeting 
at which the old committee resolved the act provisionally until 
a new committee was formed was held in the latter part of Baisakh 
1338 and that it was held in a play-ground to the south of the 
Asram, He has deposed—“About 25 or 30 men were present 
at the meeting, The proceedings were recorded but not ina 
proceeding book, It was decided at the meeting that the previous 
committee would manage the Usa) of 1338. The paper in 
which the proceedings of the meeting were recorded was kept 
with the plaintiff No. x. There were sittings of the committee 
14 or 15 days before the sfsad. No proceeding of that sitting 
was recorded.” Plaintiff No. r Subodh puts down the date of 
the meeting at about the middle of Baisakh 1338 but he makes 
it clear that a meeting for forming the new committee had already 
been held, though he says that at the meeting the attendance 
not being large no new committee was in fact appointed. He 
then says—“Our committee accordingly began to make prelimi- 
nary arrangements for the Ufsad. A few days after, the rival 


committee also began to make preliminary arrangements," 


Speaking of the meeting at which the old committee is said to’ 
have resolved to carry on provisionally until a new committee 
was formed, the said witness has also said—"The meeting of 1338 
as mentioned by me was held in the Asram, The atten- 
dance was very poor, only 10 or 15 persons being present. 
The proceedings of that meeting were not recorded. There 
was no president of that meeting appointed.” P, W. 14 
Sachikanta Nag, who is defendant No. 12, has deposed that the 
meeting at which the new committee was formed was held in 
the 16 as. Cutchery Ghur of the Maliks and he was taken there 
by the defendant No. x Bhujanga and that he subsequently came 


to know that plaintifis Nos, x and 2 alsp formed à committee’ 
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and finding that two rival committees were appointed he became 
indifferent and cea:el to work, D. W. 1x Bidhubhusan Nag, 
defendant No. rr, bas deposed that the committee of 1335 
(—1928— 1929) ceased to exist after three years; that the Panch 
Hisya Nags became suspicious of its conduct and so they dis- 
missed it, Ujonthe oral evidence to which we have referred, 
tiken in conjunction with tbe documentary «evidence in the 
shape of the resolutions of the rsth Baisakh ? («28th April 1931) 
to which also reference has been made, there is little doubt 
that the new committee was formed before some members of 
the old committee, either because it did not consider that the 
new committee was properly constituted or because of the ill- 
feeling that its members entertained against the Panch Hisya or 
because there was bitterness owing to various causes as between 
the plaintiffs Nos r and 2 on the one band and the defendant 
No. 8 on tke other or because the new committee had been 
formed as consisting of Panch Hisya members and excluding the 
first three plaintiffs, met and resolved to continue, In any event, 
in paragraph 17 of the plaint it has been expressly said that'the 
resolution of the plaintiffs’ committee was only a resolution! to 
carry on tentatively until a new committee was properly formed., 
There followed, as might easily have been anticipated, a tussel 
between the two committees ; and the w/saó of 1338 B. S. (= June 
1931) was performed with Police assistance. The nature, of 
the trouble that arose has been described by a Sub-Inspector 
of Police, Abdul Sobban in a report (Ex. B). The contents of 
the report, of course, is not evidence, but the said Police Officer 
has been examined as D. W. 1 and in his evidence he has said— 


“ I got information about likelihood of breach of peace about 
the Asram, on the 1st June, 1931. On receipt of the information 
I started for the locality and reached there at 2-30 P.M. I was 
in charge of the Thana, as the O/C. was absent in the mofussil. 
On reaching Baradi, I went to the Asram, and met the Maliks 
of Panch Hisya there, I found a tin Chhapra in the vacant 
land to the south of the Asram, near the place where the bazar 
of Baradi assembles, I found some cauldrons, ovens and cóke 
in the Chhapra, I found that a Chandwa had been hung up in 
the Asram court-yard and that Satranchis had been spread over 
the ground, under the Chandwa. Sankirtan was going on under 
the Chandwa, I saw many people in the Asram. Among them 
I saw Subodh Babu, Jyotish Chandra Chowdhury, Ashutosh 
Chakravarty, Umananda Dutta, Hashimoy Sen, Taraprasanna 
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‘De, Kananbehari Nag and Dinesh Chandra Nag of- Baradi, 
Madanmohon Bhowmik and Sham Pandey. There were many 
people with them. The persons named by me were all of them 
political suspects. If they committed any riot or broke the peace 
the number of Policemen at my disposal would have been in- 
sufficient to cope with the situation. I accordingly wired to the 
S. D. O. and Inspector of Police, Narayanganj for further police 
help and for coming to Baradi if necessary. At about 11 P.M. 
on the rst June, I found that the Panch Hisya Babus were about 
to start cooking in the tin Chhapra, Thereupon the men named 
by me with about 4oo volunteers forcibly entered the Chhapra 
and saton the iron cauldrons Some of them forcibly entered 
the Asram compound and sat in front of the store-room, They 
tried to enter the store-room but failing to do so, they squatted 
in front of the store-room. -At that time the Circle Inspector 
Babu Hem Chandra Sen with © /C. Narayanganj Thana with 
some constables reached the Asram. The Narayanganj Steamer 
generally reaches Baradi at about 10:30 or II P.M. They came 
by that steamer. No cooking could be done that night. At the 
time of their arrival the situation had become.very acute. Hem 
Babu tried to pacify the other party and after much effort that 
party withdrew from the Asram compound at about 8 A M. and 
gathered together under and about the Tin Chhapra. Dinesh 
Babu, Subodh Babu and others refused to move from the tin 
Chhapra, on the ground that the land was Ejmali property and 
they had the right to remain there. They also said that the 
utensils and tin-sheets were purchased by subscriptions and that 
they had share therein. We then found that the utensils and 
tin-sheets had become the subject-matter of the dispute. We the 
police then seized them and made them over to the custody of 
Birendra Nag. Dinesh Babu, Subodh Babu did not say any- 
thing about the Asram and did not lay any claim thereto. They 
also did not assert that any old committee had been authorised 
to continue its function., Afterthe seizure of the articles by the 
police, Subodh and Dinesh and their men retired from the 
Chhapra and adjoining places at about 10 A.M. on the and June 
1931. The Panch Hisya Nag Babus wanted the utensils for the 
uisaó day only for the purpose of cooking and the articles were 
accordingly released in their favour for one day. With our 
permission Birendra Babu allowed the Panch Hisya Babus the 
uss of the. articles for the w/saó day only. There was cooking 
in the Asram on that day, I was in the Asram upto about 8 or 
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9 P.M. On that day, The cooking was done inside the Asra 
compound and not in the Chhapra. After the withdrawal of 
Subodh and Dinesh and their men from the Chhapra everythin 
went on peacefully and the ssa was performed without an 
breach of peace. According to my estimate about 50oo to 70 
people partook of cooked Prosad of Khichyri and Mistanna eta, 
in the open land to the south of the Asram, I submitted a 
report of what took place at the Asram to the S, D. O. Narayan- 
ganj.” | 
To complete the chain of the narrative it only remains to men- 
tion a few other facts. In order to carry on the affairs of the 
Utsab of 1338 B. S, (=June 1931) the newly appointed committee 
had to borrow on theirown responsibility Rs. 500 from a lady 
belonging to Panch Hisya namely, Sreemati Labanya, sister of 
the defendant No. s, and eventually that loan was repaid from 
out of the monies received from the public but no interest was 
charged. The articles seized by the police were subsequently 
made over to the new committee or its members. i 





In these circumstances, the suit came to be instituted on the 
2and December, 1931, and its result in the Court below has al- 
ready been detailed. “And as we have already stated, the first 
and most important question inthe caseis whether the Asram is 
a trust created for public purposes of a charitable or religiou 


. nature within the meaning of that expression in Section 92 of th 


Code. We have already held that though the Baba himself used 
to give hisall to charity, such charity was his own and was not 
in connection with any institution which he had founded ; that 
his meditation and devotion and religious teachings or advice wer 
only those of a great saint such as the Baba was and not appu 
tenant to any institution which had come into existence ; anc 
that on his death the land and huts of which he was in use an 
occupation reveried to the Panch Hisya Maliks. We have als 
indicated that on the death of the Baba, by inaugurating th 
worship of his Ashan and Sandals and by resolving to continu 
the Baba's religious and charitable works with the help of Janoki 
Brahmachari as the head of .the institution the Panch Hisy 
Maliks founded an institution which partook of the character o 
a debuífer and was to all intents and purposes a religious and 
charitable institution. The question is whether this institution 
was but the private and personal property of the Panch Hisya 
maliks as the contesting defendants have claimed in this case 
or an institution in the nature of a trust for publie purposes, i 
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It does appear thata claim to the Asram as private property 
of the Panch Hisya Maliks has from time to time been set up on 
behalf of the latter, Amongst instances too numerous to mention, 
such claim appears in the written statements of the contesting 
defendants and in the arguments addressed to the Court below 
which the learned Judge in his judgment w.s at great pains to 
deal with and overrule. It also pervades the depositions of some 
of the witnesses who have been examined as witnesses on behalf 
of the defence, and it has been suggested in cross-examination 
to some of the plaintiffs’ witnesses but only to be repudiated and 
repelled. It appears also in a document to which we have already 
referred, namely the proceedings of the meeting held on Baisakh 
t5th 1338 B. S, which are headed—“Conference of the Maliks 
(Sattwadhikari) entitled to or having proprietory rights in the 
Asram", Materials to which we have referred so far do not 
establish any such right if by it private ownership is meant and 
that we have already said at other places Dr. Sen Gupta in 
arguing the case of his clients, the appellants, in one part of his 
argument seemed to rely upon some such right asa private right 
of ownership onthe part of the Panch Hisya by referring to the 
fact that several. of the other devotees and disciples of Baba 
Lokenath have started similar Asram in other parts of the country : 
but if he meant to advance sucha contention we must say we 
cannot regard it as well-founded. His main arguments however 
showed an endeavour to establish not that his clients or the 
Panch Hisya Nags have any rights of ownership therein but that 
the institution is inthe nature of a private endowment. This 
distinction is very material but it seems to have been overlooked 
by the learned Judge. The learned Judge has very definitely 
rejected, and we think quite rightly, the defence that the Asram 
isthe private property of the Panch Hisya Maliks and he has held 
that the land is a deduttor and its belongings and appurtenances 
too are not such property. Having come to that conclusion he 
has found it as the next step that it was not the Panch Hisya 
maliks but that the public including the Maliks of all the three 
Hisyas are entitled to claim the right to its management, We 
,do not think that the last mentioned conclusion really follows 
from the first. When the contention as to private ownership is 
overruled and itis held that the institution represents a founda- 
tion or endowment, the next thing to be considered is whether 
it is such for a private purpose or for public purposes. And 
only if itis the latter and not the former that it can form the 
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UE subject matter of a suit under Section g2 of the Code. Dr. Sen 
1956. Gupta's arguments have been directed to showing that itis of the 
_Prakash Chandra former and not of the latter type. On the other hand, Mr, Bose 
l Nag * has relied upon the finding of the Court below by which the 


Subodh Chandra defendants’ claim as regards ownership has been rejected and hp 
f Nag. has argued that the very fact sucha claim has been set up on b&- 
half of the defence is sufficient for the removal of the defendant 

from their position as trustees de son fort, because a claim which 

is adverse to the trust amounts to a breach of trust. While agree- 

ing with Mr. Bose in his contention, in so far as it represents 

a proposition of law, we are unable to hold that in this case there 
bas been, in fact any claim adverse to the trust or any breach o 
trust, because it is not suggested that the Panch Hisya Babus have 
appropriated a pice out of the proceeds of the Asram or hav 
dealt with any properties belonging to the Asram in any way detri- 
mental to its interests, 





On the question, whether the purpose of the institution was 
private or public, there is a mass of materials to be considere 
and it is really upon the proper inference to be drawn from th 
facts, most of which are practically undisputed, that the answer 
of this question depends. As regards the worship of the Asha 
and the Sandals, there is no evidence suggesting that it was not 
open to all and sundry, or that at any time any intending worship- 
per was refused permission or any fee was charged for darshan, 
and it seems to be an admitted position that the public in general 
have always been allowed free and unrestricted right of worshi 
at the place. It also appears that all offerings made at the place 
have all along been collected and expended for. the benefit of the 
poor of all castes and creeds, not excluding Mahomedans, wh 
flocked to the place to get grwsad etc. There is evidence that 
during the time of Janoki, a big Mahotsab was held in which some 
4 0r5 thousand people were fed, the costs teing met from the 
collections made at the Ashan. Babu Raimohan Karmokar, a di 
ciple of Janaki used to contribute yearly Rs. 3co or Rs, 350 accor- 
ding to the plaintiffs, and Rs. 240 or so according to the defendants 
for the maintenance of the Asram. Presents of an oilpainting of 
the Baba and a miniature image in stone were accepted fro 
Rajani Brahmachari and from Mathura Moban Chakravarty and 
“kept at the place in Janoki’s time, A tiled hut was constructed 
by one Madhab Kaibarta at a cost of Rs. 350. One Gurudyal 
Kaibarta had a tin-hut constructed over the samadAi of Janoki at 


his own cost, The pucca plinth and floor of the Ashan-ghur were 
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constructed at the cost of one Krishna Daroga. In 1917-18 a 
pucca Math or Mandir was cons'ructed over the samadhi of the 
Baba at a cost of about Rs. 3400 with subscriptions raiséd from 
the public by starting a fund named “Barodi Lokenath Brahmachari 
Samadhi Pratisthan: Fund." The Mandir was consecrated at a 
regular ceremony to which the public were invited ; and a photo- 
graph of the Baba presented by Babu Mathura Mohan Chakravarty 
was installed on the platform, and on the walls of the Mandir it 
was inscribed that it had been built with public subscriptions. A 
masonry well was constructed by a wealthy devotee of the Baba 
named Rebati Lal Banerji which cost about Rs, 2000, and there 
was a regular Utsarga or dedication ceremony in connection with 
iton the occasion of the Utsab in 1334 B. S. (= 1927) at a cost 
of Rg, 300, the name of the donor being inscribed on the well. 
In the same year Babu Mithura Mohan Chakravarti got a pucca 
flight of steps built for the Asram at a cost of about Rs, 300. 
About the same time a reservoir was constructed ; but as far as 
one can gather that was done with the surplus funds at the disposal 
of the Asram. There is evidence that a store house was built 
but as to who paid the costs, the evidence is in a dubious state 
as the learned Judge has observed. In 1930 the Naraingunj 
Local Board constructed a tubewell there for the use of the 
general public. Upon all these facts, while on the one hand it 
is clear that there is nothing to indicate that the Panch Hisya 
Nag Babus ever abandoned such rights as they had in the Asram 
from its inception, they never objected to the public in general 
from effecting improvements on it and making it more serviceable 
and of greater utility to the public, and on the other hand they 
suffered subscriptions to be‘ raised from the public and costs being 
incurred by individual members of the public as well as by public 
bodies from its maintenance, upkeep and improvement, It is quite 
true that if some particular stranger choose to makea gift to a 
private endowment or institution for his own spiritual benefit or 
mental satisfaction, receipt of such gifts does not alter the character 
of the endowment or the institution itself and make it a public one 
if at its inception or in reality it was not so, But the number and 
nature of the gifts received, as aforesaid, are matters which have 
their importance. In addition to all this there is alao evidence 
that in recent years collection boxes were introduced to rais® 
Subscriptions for the expenses of the Asram, and the public have 
also been invited to subscribe for its repairs 

The u£sa? is an annual function attached to the Asram having 
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Civit, been started in 1297 B. S. has continued for nearly ṣo years and 
1936. so has become an integral part of it There is hardly any dispute, 
—— : ; 

Prakash Chandra certainly none as regards those that have been held since the one 
Nag that was performed by Nabadwip Chandra Roy in 1319 BAS, 





Subodh Chandra (21912-13), that the costs of the w/sa) have ben borne by the 
Nag. public, supplemented by such scanty contributions as the surplus 
of the income at the Ashan could afford to make. These subscrip- 
tions have always been given by the public not of their owu 
accord, but on invitations and appeals issued to them by th 
who had the management in their hanis. The learned Judge 
has, in his judgment, given a table showing the amounts of contri- 
butions received from the Ashap, the amounts received from the 
public, and the total expenditure, in some of the more recent 
years, This table is not quite accurate in its details, but it is 
quite correct in s> far as it purports to make out that the public 
contributed to the bulk of the expenses And it is also proved 
that such contributions have been received from all sorts and 
conditions of people and from different parts of India. The n 


—a 


also helped in the wfsad in various other ways,—donations | in 
kind also used to be received, people making gifts, either free! or 
at concession rates, Appeals for funds are sent out broadcast 
and the enthusiasm that the w/sa5 evokes is hardly of a ses 
commensurate with a private religious or charitable functi 

In recent years, when the function grew in proportion and was 


more organized, manifestoes and invitations have been a 


over the signatures or in the names of the Bhaktas of the 
Brahmachari Baba, asking people of all descriptions to contribute 
and take part. After the #¢saé is over, the accounts are exhibited 
at public places for their information and to let them know al 
their money has been spent, 
From all these facts the conclusion seems irresistible that the 
purpose of the institution was public and not private. It is the 
extensiveness of the object which affords a sure indication of the 
public nature of a trust, 
In Attorney General v, Pearce (1), Lord Chancellor Hardwick 
observed that each particular object of a charity may be private, 
but it is the extensiveness which {will constitute ita public charity. 
As Smith, J. in the case of Hale v. Derby Sanitary Authority (a), 
observed-—" It is clear to me that there can only be two clauses 
viz, ‘private’ and ‘public’ charities. I ask myself is thig a 
(1) (1740) 2 Atk, 87, 
(a) (1885) L. K, 16 Q. B, 163 (173). 


w 





| 
| 
| 
l 
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‘private charity?’ Of course it is not. Then even apart from 
any decided cases, I should have been prepared to hold that not 
being a private, it was public charity.” ‘The same may be said 
of the present case taking of course the word ‘charity’ in its 
broad sense, as explained in the Commissioners Jos the special 
purposes cf Income Tax v. Jhon Frederick Pemsel (1). Or, as 
Manisty J. observed in ZZa/e's case (supra) (2), the test is whether 
the charity: is not for a large and extensive section of the 
community, (See also Shaw v. Halifax Corporation (3)} Or 
again, as observed in Verge v. Sotüevillt (4)—" whether it is 
public— whether it is for the benefit of the community or of 
an appreciably important class of the community." 

So far as the question of extensiveness is concerned there 
is hardly any ground for supposing that the founders of institution 
and those who have managed it ever since, at any time enter- 
tained the idea of keeping its activities, either religious or chari 
table, confined to any particular sect or division of the public, 
We have therefore no hesitation in concluding that the Asram 
represents a religious and charitable trust for public purposes, 
The contention such as has been put forward on behalf of the 
` appellants, namely, that the feeding of the poor which goes with 
the worship of the Ashan and the Sandals, which was private 
and personal with the Panch Hisya Babus, its founders, is not 
an independent charity in which any class of the public had a 
direct and independent interest, as explained in the cases of 
Sathappayar v. Periasami (5) and Prasad Das Pal v. Jagannath 
Pai (6), cannot be upheld, ` 

In the absence of a deed of dedication, the question whether 
the Asram was ever dedicated to the public must depend upon 
inferences which could legitimately be drawn from facts not in 
dispute and from ‘unambiguous evidence adduced in the suit, 
regard being had to the principles of Hinduism applicable to the 
institution.  |See, Pujari Lakshmana Govinda v. Sabramania 
Ayyar(7).] In the case just referred to their Lordships have 
observed that it would be a legitimate inference to draw that the 
founder had dedicated the temple to the public, if it was found 
that he had held out and represented to the Hindu public that 


(1) [1891] App. Cas. 531. (2) (1885) L. R. 15 Q. B. 165. 
(3) [1915] a K. B, 170 (181). 

(4) [1924] App. Cas. 466. 

(s) (1890) I. L. R. 14 Mad. rt. (6) (1932) 37 C. W, N. 185. 
(7) (1923) 29 C. W. N. 112 P. C, 
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Civit, the temple was a public temple at which all Hindus might wor- 
1936, ship. Similar inference may well be drawn from the use which|the 
Prakash Chandra Public have made of the shrine as a place for devotion or worship 
Nag the receipt of votive offerings from the public, and the fact that a 
Subodt' Chandra Section of the public have taken the benefits of its attached 
Nag. Sadabrata for a long period of time [CAimtaman Bajaji Dev v. 


— 


Dhondo Ganesh Dev (1); Jugal Kishore vy. Lakshmandas Raghu- 
nathdas (2) In our judgment from the course of conduct on 
the part of the parties concerned, such inference should be drawn 
in the present case. | 
We held that it has been, established with sufficient clearness 

in this case that on the demise of Baba Lokenath when the Asram 
was founded as a religious and charitable institution by the Panch 
Hisya Babus, the intention was to create a trust for the usejand 
benefit of the public and that it has all along been treated/and 
administered as a religious and charitable trust for public purppses, 
This, however, does not mean that the Panch Hisya Babus, as 
founders of the trust, have ever relinquished their rights as such 
founders. Indeed all such evidence as we have on the racord 
points unmistakably to the conclusion that they have ever 
meant to give up such rights at any time. There is evidence that 

- a proposal to get them to relinquish their ownership of the Maliki 
right to the land in favour of the public did not materialise. Such 
evidence as we have of their allowing others to associate them- 
selves with the management is perfectly consistent with the supposi- 
tion that they desired to avail of the co-operation of outsiders in 
order to the more satisfactory administration of the affairs 1 the 





Asram. The benefactions subsequently received do not make 
those who have made them joint founders with the original. 
founders, and the benefactions are not to be regarded as anything 
beyond an accretion to the existing foundation See Ananda 
Chandra v. Broja Lal (3), and the decisions therein referred to]. 
It is well settled that when the worship of an idol has been 
founded, the Shebaitship is vested in the founder and bis heirs, 
unless he has disposed of it otherwise, or there has been some 
usage or course of dealing which points to a different mode of 
devolution. [See Gossamee Sree Greedhareejee v. Rutnanioljee (4). 
That this principle applies to private as wellas to public pus 


(1) (1888) I. L. R. rg Bom. 612 (622). 

(2) (1899) I. L. R. a3 Bom. 659 (664). 

(3) (1922) 36 C. L. J. 356. 

(4) (1889) L. R, 16 L, A. 137. LL. R. 17 Cale. 3. 
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has also been well settled by judicial decisions [Sheoratan v. Ram 
Pargash (1); Sital Das v. Protap Chandra, (2); Raj Krishna v. 
Bipin, (3) Hori Dasi v. Secretary of State, (4); Ananda Chandra v. 
Broja Lal (s). Call them Shebaits or call them trustees, if any 
relief is to be granted in a suit under Section 9a of the Code, order: 
ing their removal or interfering with their rights as founders, - some- 
thing substantial will have to be shown justifying the removal or 
the interference. : ! i 

Section ga of the Code does not say that as soon as you find 
a religious or charitable trust for public purposes and as soon as 
you find a suit instituted by two or more persons with the requisite 
consent, you may make a decree granting the plaintiffs the reliefs 
detailed in the different clauses of the Section or any of them. 
The Section lays down that one of two conditions must be satisfied 
before the Court can proceed to grant any of the reliefs : (1) 
there must be an alleged breach of the trust, or (2) the direction 
of the Court should be deemed necessary for the administration 
of the trust. As regards the former of these two conditions, the 


allegation that has been made on that head is contained in para- * 


graph 22 of the plaint. Tt is a curious and unmeaning statement. It 
says: “As some of the members of the acting committee in 
breach of the trust have been siding with the committee set up 
by the principal defendants it has become impossible for that 
committee (meaning the plaintiffs’ committee) to discharge their 
function properly." No breach of trust in respect of the Asram 
was suggested anywhere in ths plaint, noris there a word in the 
evidence even faintly making sucha suggestion. So far as the 
second condition is concerned, much was said about the defendants 
having been guilty of mis-feasance and mal-feasance. It was 
said that the defendants’ committee was not properly framed, 
that it was illegally constituted, that it had acted in various ways 
to the detriment of the trust, and in disregard of the religious 
sentiments of the worshippers and that the public were suffering 
great inconvenience. We regret to have to say that we do not 
find that the said committee had done anything on which an 
action for a relief under Section 92` of the Code may be founded. 
We have already said that the Panch Hisya Nags, as founders of 
the Asram, were fully entitled to take proper steps for its manage- 


(1) (1896) I. L. R. 18 All. 227. (2) (1900) 11 C, L. J. 2, 
(3) (1912) I, L, R. 40 Calc. 251 ; 17 C. L. J. 189. 

(4) (1879) L L. R, 5 Calc. 228 ; 4 C. LR. 77. 

(5) (1922) 36, C. L. J. 357. 
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ment and we think that when on the expiry of the life of the 
previous committee in Baisakh 1338 they appointed a fresh 
committee, they were perfectly within their rights in doing so. 
We cannot approve of the course of action adopted by those 
members of the old committee who formed themselves into a 
rival committee in order to retain hold over the administration 
ofthe Asram. For this conduct on their partit is not they them- 
selves but some of their elders were responsible [vide Ex. 8 
(a)] But whatever that may be, the Asram, asfar as we can 
make out, went on smoothly and happily, until the plaintiffs 
committee for the formation of which we can find no justification 
whatever came upon the scene and created the troubles which 
were the precursor of the present action. We can find no 
materials on which we can uphold the decree which the Court 
below has made. 

‘The appeal is allowed and it is ordered that the suit be dis- 
missed with costs in both the Courts. The cross-objection is 
dismissed. 

On a representation made to us on behalf of the plaintiffs 
respondents by Mr. H. D. Bose as regards the order for costs 
made in our judgment, we have heard the parties further and 
the conclusion at wbich we have arrived is that it would be 
proper having regard to the circumstances of the case to vary 
the said. order in the following way, namely, that the appellant 
wil be allowed his costs of the appeal in this Court but the 
order for costs as made in the Court below will stand and we 
order accordingly. 


A, T. ML Appeal allowed : Cross-objection 
dismissed » Suit dismissed. 
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Before Mr. Justice D. N. Mitter and Mr. Justice D. C, Patterson. 


PRASANNA DEB RAIKAT, ON BEHALF OF 
SRI SRI ISWAR RAM CHANDRA BIGRAHA THAKUR 


v. 


BENGAL DUARS BANK, LTE,* 


Endowment —Founder of worskip—Right of worskipConsecration of deity— 
Transfer of Shebailship—Exparie decree, admissibility in evidence of. 


It is the worship that is founded and the rights of worship have to be 
considered in determining the question as to who is to be regarded as the shebait. 
The consecration is of a deity considered as living image, regaled with the 
necessaries and luxuries of life even to the changing of clothes, the offering 
of cooked and uncooked food, and the retirement to rest. The person founding 
a deity and becoming responsible for these duties is de facto and in common 
parlance called shebait. This responsibility is maintained by a pious Hindu, 
either by the personal performance of the religious rites or as in the case 
of Sudras, by employment of a Brahmin priest to do so on his behalf. 

Pramatha Nath Mullick v. Pradyumna Kumar Mullick (1) referred to. 


A transfer of Shebaitship is absolutely void in the absence of any custom 
sanctioning such transfer. 


Rajak Vurmak Valia v. Ravi Vurmak Mutha (a) and Gnanasambanda 
Pandara Sannadhi v. Velu Pandarant (3) referred to 


An exparte decree, which has not been executed, is not admissible in 
evidence, ` 


Appeals by the Plaintiffs. 
Suits for ejectment. 


The material facts appear from the judgment. 


Messrs, Brojalal Chakravarty, Bankim Chandra Mukerji, 
Girija Prasanna” Sanyal, Rajendra Bhusan Bakshi and Nalini 
Ranjan Ghose for the Appellant, 


Messrs. Atul Chandra Guta, Biraj Mohan Roy and Santosh 
Kumar Basu for the Respondent. 


The following judgments were delivered : 


* Appeals- from Original Decrees Nos. 121 to 125 of 1933, against the 
decrees of Amrita Lal Banerji Esq., Subordinate Judge of Jalpaiguri, dated the 
23rd December, 1932. 

(1) (1925) L. R. 52 I. A. 245 } 1. L. R, 52 Cale, 809 ; 41 C. L. J. sgt. 

(a) (1876) L. R, 41. A. 76 ; L L, R, 1 Mad, 235. 

(3) (1899) b. R. a7 L A. 69; LL. R. 23 Mad. 271, 
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pus . D. N. Mitter, J:—These are five appeals by the plaintiffs 
1936. against as many decrees of the Subordinate Judge of Jalpaiguri 


Prasanna De Deb Raikat dated the 23rd December 1932 by.which he dismissed the plain- 


tiffs’ suits in ejectment. The .nature of the reliefs claimed in 
Bengal Duars | 





Bank, Ltd, these five suits might be divided into two heads. The suits in 
Fund, 16 which appeals Nos. rar, r22 and rag arise were for the setting 
estat aside of permanent leases created by the previous Shebaits of the 


deity Sri Sri Iswar Ram Chandra Bigraha the appellant before 
us represented by Prasanna Deb Raikat who claims to be the 
present sAsdait ofthe. said deity. The other two appeals Nos. 
12; and 124 arise out of suits in ejectment which have been 
brought on the ground ‘that the defendants are temporary tenants 
ofthe deity on whom proper notices to quit have been served. 
Allthese suits having been dismissed by the Subordinate Judge 
the present appeals have been brought by the plaintiffs. 

ln order to understand the controversy raised by these appeals 
itis necessary to set forth the precise case made by the plaintiffs 
intheir plaints on which they found their title. The case made 
in the plaints is, that there was an Idol of the name of Sree Sree 
Iswar Ram Chandra Bigraha which was installed ata very distant 
‘time and it is said that the origin of this foundation is lost i 
obscurity ; but the allegation is that some predecessor of Prasanna 
Deb Raikat, who also figurea as plaintiff No. ain these suits in 
his own personal capacity apart from his capacity as the shebait 
`of the deity installed—the deity of the name of Sree Sree Iswar 
Ram Chandra Bigraha, dedicated some land of taluk Bahad 
Lautari Nawabgunj for defraying the expenses of the sheda and 
puja of the deity ; that for the purpose of carrying out the sheba 
the ancestor of plaintiff No, 2 appointed a certain pious person RS 
pujari or pujak and on the death of the said person it was the ` 
‘plaintiff's ancestor who was entrusted with the appointment lof 
the succeeding guwjari, The plaint after reciting this proceeded 
to narrate certain events which happened in 129o B. S. correspon- 
‘ding to 1883." In that year while the charge of the sheda and 
puja of the said deity were entrusted with Sitaram Bairagi the 
said Sitaram Bairagi became negligent in the performancejof 
this seča on account of his bad character and Jagadindra Deb 
Raikat the predecessor of plaintiff No. 2 removed him from 
the said work of S&ebaitsAip by a farwana which is dated the toth 
Agrahayan, 1290 B. S. and brought the property in his own 
management in the first instance and subsequently by another 
purwana the said Jagadindra passed an order appointing Buddhu 


i | 


| | 
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Baishnavi, step-mother of the said Sitaram, as gujarini “for tiking 
onthe charge of skeba and puja of the said deity. It j js further 
stated ia the plaint that Budhu Baisnavi carried on the worship 
of the deity till the time of her death. It appears that in 1909 
when there was a proceeding for record-of-rights the lands of 
schedules 4a and &ha of the plaint were recorded in the name of 
the said Budhu Baisnavi as Shebait of the said deity. _ Budhu 
Baisnavi died on the 25th Aswin 1316 B:S. during the pendency 
of the settlement operations and the lands which are the subject- 
matter of these five suits came to be recorded as K/as lands of 
plaintiff No. 2. At the time of the death of Budhu Baishnavi 
itis alleged the estates of plaintiff No. 2/came into the manage- 
ment of the Court of Wards ; ; and the Court of Wards wanted 
to bring the deity and the property set apart for the sheba of. the 
deity into the kas possession of thé plaintiff. “But it js stated 
that Sitaram made an application to the Deputy | Continissioner 
of Jalpaiguri who was in charge of the Court of Wards and obtained 
the charge of the worship of the deity and the management and 
preservation of the property set apart forthe sãeġa of the deity 
along with it in order to carry on the work of shea and puja. Ón 
the death of Sitaram which happened on the r7th Asbar' 1331 
B. S., the charge of skeba and puja of the deity under his manage- 
ment'was with the consent of plaintiff No. 2 entrusted to his son 
Khagendra Nath Bairagi. Then comes the important allegations i in 
paragraphs Nos. 8 and 9. of the plaiot which are the foundation 


ofthe plaintiffs’ title suit in the present case. It is “alleged that, 


Khagendra having expressed to the plaintif No, 2 ` his, inability 
to carry on the sheda'and puja of the said deity "with the intóme 
of the property described in schedule Ka to the plaint : and. other 
properties set apart for the purpose, proposed to restore thé said 
deity and the property so tet apart to the possession of the plain- 
tiff ; and the plaintiff having consented tbereto the said Khagen- 
dra executed and delivered a registered document in favour. of 
the plaintiff on the :gth Kartick 1332 B. S., and restored the éaid 
deity and the property set apart for the sheda and puja of the 
deity. to the possession of the plaintiff. It is alleged that “the, 
said Bigraha at the time of filing the plaint was’ in the residedtial 
house of plaintiff No. 2 in Jalpaiguri” and plaintiff No. 2 as. 
Shebait of the said deity was carrying on the sheba and ‘puja. 
Paragraph No. 9 of the plaint, in the suit out of- which Appeal 


‘from Original Decree No. 121 of 1933 arises, contains allegations’ 


regarding the cause of action for the suit and must be reproduced 
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here. Parag commences as follows ;—"'The plaintiff has come 
to learn on enquiry that Sitaram  Bairagi the predecessor b 
Khagendra Nath Bairagi had misused in various ways the "is 
debuttar property." One of the acts of such misuse or breaches 
of duty isalleged to have been committed in settling with the 
defendant in Makrari Mourashi right, the land of schedule (Ka) 
to the plaint in this suit, without any right and for the purpose 
of securing his own interest, and improperly and without any 
reason, executing a registered 2o//a in favour of the defendant 
to the suit, namely Bengal Duars Bank Limited on the 22nd 
February, 1918, The defendant is said to have been possessing 
the said lands. It is further said that there was no legal necessity 
for this Mokrari Mowrashi lease and consequently the plaintiff 
who has succeeded to the office of the Shedbaitship is entitled fo 
challenge the said transactions, Alternatively the plaintiff stated 
in the plaint that if the Court holds thatthe property in suit be 
not deówifar property but is property which appertains to the 
Zemindary of plaintiff No, a the reliefs which are asked for may 
also be given as Sitaram Bairagi had in those circumstances ho 
right to grant a lease which would be binding on the plaint 

The cause of action is said to date from the 22nd February, 
1918, the date on which the permanent Mokrari lease was granted 
of the lands which form the subject matter of appeal No. r31.. 
The plaintiffs on these allegations prayed for & declaration d 
that the disputed land is the deówf/ar property of Sri Sri Iswar 
Ram Chandra Bigraha Thakur (2) that the plaintiff No 2 as the 
representative of the original grantor is the present shedait of the 
deity, (3) that the defendant may be ejected from possession |of 
the disputed land by removing the houses etc. therefrom and the 
plaintiff as shedait may be put in possession thereof, Then there 
is an alternative prayer g&a to which itis not necessary to refer 
for this prayeris not now insisted on and nothing more need 

said about the alternative prayer which proceeded on the footing 
that if the Court held that the land be not deów/far then the 
Zemindary right of the plaintiff No. 2 may be declared and 
possession may be given to him, The plaints in the two appeals 
Nos, 122 and 125 follow the same line as the plaint in the suit 
out of which appeal No. rar arises, The permanent Mokrari 
lease which was sought to be avoided in the suit in which Appeal 
No, t22 arises was dated the rst December, 1919, and it has been 
marked as Ex, 22 In the suit [See page 108 of the second part 
ofthe papersbook]. With regard to appeal No, 125 the Mourashi 
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Mokrari lease which is sought to beavoided is dated the 8th 
Falgoon, 1330, B. S. corresponding to the aoth February, 1924, 
and it has been marked as Ext. Z (4) in the snit, [See page 141 
of the second part of the paper-book]. Inthe case to which 
appeal No. rar relates the date of the lease has already been 
given. The lease has been markei as Ext. 23 and is printed at 
page 104 of the second part of the paper-book. The other two 
appeals F.A. 122 and 123 relate to suits which, as have already been 
stated, are suits for ejectment on the ground that the defendants 
are non-permanent tenants on whom notices to quit had been 
served. The title of the plaintiff however, as set forth in the 
plaints to these suits isthe same as the title in the suit out 
of which appeal No. rar arises, which had been set forth 
with sufficient fullness before, The cause of action is only 
different. 

The defences to the suits fall under several heads (1) that 
the deity was not installed by the ancestor of plaintiff No,'2 who 
may be described asthe Raikats (2) that the properties were riot 
debuttae but were Lakhiraj Baisnabottar properties belonging to 
the ancestor of Sitaram Bairagi and therefore the leases were 
valid ; and (3) that in case of ejectment the defendant was entitled 
to compensation for the substantial structures which have been 
erected on the land by the defendant. 

On these pleadings the Subordinate Judge framed a number 
of issues and it is necessary only to refer to issues Nos. 2, 5, 6, 8, 
and 9 which are issues which have been debated before us in 
these appeals. On this state of pleadings after taking evidence 
both oral and documentary the Subordinate Judge has reached 
the following conclusions: (1) that the deity was not installed 
by the ancestor of Prasana Deb Raikat and that the work of 
Sheba was not entrusted to Sitaram by any ancestor of the Raikats 
(2) that the properties in suit were Debuttar properties in the 
sense that they were made gift of by the ancestor of the Raikats, 
who was the owner of the estate of Baikunthapur on the footing 
that although the deity was installed by the Bairagi there was a 
grant, for carrying on the sheda, by the Raikats out of the estate, 
(3) With regard to the MaArari Maurashi leases the Subordinate 
Judge came to the conclusion that these being AMa&rari leases 
which were executed without legal necessity and consequently these 
leases were not valid as against the endowment. But the Subor- 
dinate Judge comes to the conclusion that as Raikat was not a 
shebgit, he was not competent to institute the sujts in which these 
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appeals arise for avoiding the leases: (4) that Raikat’s claim ito 
shebaitship is barred by limitation and (5) defendant is not entitled 
to compensation as the lease was taken with the knowledge that 
it was debuttar, On these findings the Subordinate Judge has 
dismissed these five suits out of which these five appeals arise. — i 
In these appeals the plaintiffs have raised several contentions : 
(1) that the learned Subordinate Judge is not correct in his finding 
that the deity was not installed by some ancestor of Raikat. (2) 
He should have held that the plaintiff as descendant of the founder 
would be entitled to cancel the alienations which were in breach 
of duty of stedait and would be entitled by reason of the mis- 
conduct. of the shedait for. the time being to assume shebaitship 
and to see to the restoration of the properties endowed after 
setting aside the invalid alienations ; (3) That even on the find- 
ings of the Court below that the properties in suit were not dubattar 
properties and were only made a gift of by the ancestor of plain- 
tiff No. 2, the plaintiff as descendant of the donor bas the right to 
have the lands restored to endowment upon recovery of the same 
from a trespasser. (4) ln any view of the matter the learned Judge 
having found that the property was dedwffar and that there was a 
loss in the income of the deity the suit on behalf of the deity 
is maintainable and assuming that the plaintiff bas no right. the 
Court can take possession of it by appointing Raikat as the next 
friend, for it is common ground that since Kartic 1332 B. S. Raikat. 
plaintiff was carrying on the work of the shedait, and (5) that the 
finding of the Court below that the rights of the plaintift Raikat 
as shebait had become barred by limitation is wrong. We will 
deal with the points which have been raised in these appealsion 
béhalf of the PREA in the order in which .we have stated 
them. ` | 
With regard - to the first point the contention of the appel- 
lants is that there is no evidence on the side of the defendants 
that the installation of deity was by the ancestor of Sitaram. It 
is pointed out that the deity is located ina hut, The fact of the 
deity is located in a hut and not in the Rajbari of Baikunthapur 
estate at Jalpaiguri should not have influenced the Subordinate 
Judge in arriving at the conclusión that the deity was not estab- 
lished by the ancestor of the Raikat for it is suggested that not- 
withstariding the existence of the deities in the Rajbari there was 
nothing to prevent the previous ancestors of Raikat from locating 
the deity in the market place if the people were very anxious to 
have the Idol’ located there, It is argued before us that Hie 
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reasoning of the Subordinate Judge that as the deity has been 
placed in a hut, therefore the deity has not been installed by the 
ancestor of Raikat is wrong. Our attention has been drawn to 
the doings of Baikunthapur estate with regard to this deity since 
1883 and it has been contended that on a perusal of the steps 
taken by the Raja'to get possession of this deity which are proved 
by documentary evidence the Subordinate Judge should have come 
to the conclusion that the deity was installed by the Raikats, We 
have also teen referred to the oral evidence to the effect that there 
are admissions by Sitaram as proved by the witnesses examined 
in this case that the deity has “been installed by the ancestor of 
Prasanna Deb Raikat. It is not. possible to get direct evidence 
at this distance of time on the vital question as to who installed 
the deity. The proper and safe method of approaching this 
question’ ‘would be to attach due weight to the documentary 
evidence. It will appear from an examination of the proceed- 
ings beginning from i290 B. S. that there was an unsuccessful 
attempt by some ancestor of the. plaintiff and- Court of Wards 
to wrest the shedaitship from Sitaram. In this connection it is 
important to remember that it is not the case in the plaint 
that the shebaitship was granted to ancestor of Sitaram Bairagi 
but the case made iby the plaintiff. in the plaint is that it 
is the deity of pujari that was given to the Bairazi. There 
' is no doubt about” this as appears clear from the paragraph No. x 
of the plaint. Let us now-turn to the proceedings which were 
commenced © in 12590, But before we deal with proceedings which 
commence from 1920 it may be important to refer to two other 
documents prior to that date. It i a kobala which was being 
exécuted by one Ekin Baksha Saodagar on the 22nd September 
1877, which has been marked as Ex. 49 in the case. There a 
mention has. been made of Debuttar Sitaram Bairagi.in Taluk 
Kharia, [See page 29 of the second part of tho paper-book:] , It 
may be that tbia document which has been filed on behalf of the 
plaintiff was inconclusive on the question as to whether the deity 
was installed by Sitaram Bairagi. The first peice of dccumentary 
évidence to which we should refer in this connection is Ext. rx. 
which has been printed at page 35 of the second part of the paper 
book. It isa gurwana to Sitaram dated the-25th November. 1883. 
There it is stated thus: “You are directed by this Purwana that 
your grand-father Brojabashi Bairagi was- appointed ‘shebait for the 
Sheba of the deity Iswar Ram Chandra and: three pieces oi 
Debattar lands of Taluk Kheria and Bahadur were made over 
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for the Sbeba (worship). Now it has come to light that you are 
not properly performing the Sheba etc. of the deity ; so order bas 
been passed for performing the same from the Sarkar. Therefore, 
you ‘shall keep the said deity in the custody of your step-mother 
Vidhu Baishnavi, and the expenses for the Puja etc. will be paid 
from t^e Sarkar. Further the said Debuttar lands are attached." 
On the 25th November 1883 a purwana was issued to Bidhu 
Baishnavi (See Ex. 18) in which it was stated that as her step-son 
Sitaram was not duly performing the Sheba etc. that Hukumnama 
was given to herto the effect that the said deity was to be kept 
in her custody. In this connection reference may be made to 
Exts. 30 and 3r also. The plaintiff also produces a Rokar on 
account of the rent relating to Pargana Baikunthapur from which 
it has been attempted to show that the expenses for the Janmasta- 
mi festival of the Bigraha was paid through Bidhu Baishnavi. [See 
Ext, 20 printed at page 42 ofthe second part of the paper-book.] 
On the 7th November 1885 a petition was put in on behalf of Bidhu 
Baishnavi to Raja Fanindra Nath Deb Raikat the ancestor of the 
plaintiff in which she prayed that she might be confirmed as shebait 
and permission might be granted to her for performing the works 
of the Sheba of the deity regularly with the profit of the Debattàr 
property. |See Ex. 3 printed at page 44 of the second part of 
the paper-book]. An agreement was executed by Bidhu Baishnavi 
in favour of the Raja on the arst July 1886 in which it is stated 
that Bidhu Baishnavi applied for getting sanad for carrying on the 
sheda and that the said prayer was granted by the Raja. By the 
same Ekrarnama or deed of agreement she also promised that 
she would maintain her step-son Sitaram with the income of the 
Debuttar property after defraying the expenses of the Sheba and 
with the cffering of the guja etc. Another document which has 
been relied on in support of the case that the Idol was merely 
installed by the Raja who had powers to appoint a Shebait is tbe 
certified copy of the decree which has been marked as Ext. 51 
and is printed at page 49 of the second part of the paper book. 
This decree was against Bidbu Baishnavi who was described as 
the Shebait of Ram Chanda Bigraha. It is contended on behalf 
of the appellants that this decree is the best evidence to proye 
that Sitaram was displaced from his office as Shebait and that 
Bidhu Baishnavi was put in charge of the guja. It has been 
pointed out on behalf of the respondent that that was merely an 
exparte decree which was not shown to have been executed and 
is no eyidence against the respondent. We think that this conten 
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tion of the respondent is right. This decree should be excluded Civit, 
from consideration. Then it appears that Bidbu brought a suit 1936, 
on the sth January 1888. (See Ext. W. printed at page sr part II ARRET Raikat 
of the paper. book) asking for a declaration of the plaintiffs’ right v. 
as Shebait of the said deity in the Debuttar lands. As soon as is pan 
this plaint was filed it is an important circumstance to notice = 
that Sitaram resisted the claim and filed a written defence which Deter, F. 
is not printed in the paper book but which has been marked as 

Ext, Tin the suit. A typed copy of this document has been 

handed overto us on behalf of the respondent. In this written 

statement Sitaram asserted his claim to Shebaitship and asserted 

most emphaticaly in paragraph No. ro that “Neither the former 

nor the present landlord of Jalpaiguri had or has any right to 

confer on the plaintiff the right to the suit land and appoint her 

Shebait of the idols.” The suit, however, was allowed to go by 

default. The result was that Bidhu Baishnavi's suit was dismissed, 
Notwithstanding the purwana it appears, Sitaram was dealing 

with the property and granted fjara in respect of the Debuttar 

property after that date. The first document to which we may 

refer in this connection is the ¿jara given by Sitaram in favour of 

Kholakopi, dated the 7th January 1888 Ext. 16, This was an ijara 

of the Debuttar properties for a term of 15 years from Kartick 1294 

` B.S. to the month of Aswin 1308 B.S. That this was nota 

paper transaction will appear from the evidence of defendants’ 

witness No, 8. He said: “I saw Kholakopi Gope realises the 

rent of the disputed land." It is significant tbat there was no 
cross-examination on this point. We also find certain transactions 

in 1902 in favour of Rajani Kanto Sen. [See Ext, rq printed at 

page 6r of the second part of the paper book]. That it was also 

a real transaction is proved by the plaintiffs witness No, ro. 

This witness says, “Babu Rajani Kanto Sen wasa kabiraj in the 

town of Jalpaiguri. (On reading a certified copy says) Sitaram 

granted Rajani Babu a Patta in my presence in 1309, Lalit 

Moban Nag wrote, Sitaram signed and I subscribed as a witness. 

This is a copy of that document (Ext. 4)."' The next event to be 

referred to is the death of Bidhu Baishnavi which appeared on the 

1rth October rgog. It seems that Bidhu was able with the assist- 

ance of the Raikats to get possession of some of the properties with 

which the Debatter was concerned. But that the Raj was never 

successful in ousting Sitaram from the shebatéship wil appear 

from the transactions which have been referred to already and 

also from the other transactions to which we are going presently 
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to refer. It appears that Sitaram granted to the Modaks a` patta 
on the.gth September, 1902. [See Ext. 48 printed at page 64 of 
the sccund part cf the paper book] of this land which was subse: 

quently transferred by the Modak to Srinath Roy: (See E&t; 53, 
page rsg P. IJ) which forms the subject matter of appeal from 
Original Decree No. 124. We have teen referred toa series: ‘ot 
other documents which would go to show that Sitaram was dealing 
with the properties as for instance:the mortgage executed by Sitaram 
in favour of Jalpaiguri Barking and Trading Corporation ón the 
gth August 1906. In 19o7 there waé a claim case filed by Kedar 
Nath Sarkar against’ -Sitaram Das Bairagi. There was’ a compromise 
decree and it was agreed that the Shabait'was not to be competent 
to eject the two plaintiffs in the suit.” In rgog on the zoth March 
there was another lease by Sitaram Das Bairagi in favour | of 
Abdul Rabaman Saodagar. [See Ext. 54 printed at page 76. of 
the second part of the paper book]. ‘There was a further Ijara 
Potta executed by Sitaram in favour of Moula Baksha Saodagar, 
on the 26th March 19cg. [See Ext. 17 printed at page 80 of the 
second part of the paper book.] Onthe and April 1909 Sitaram 
deposed in a previous case and -his deposition has beén marked 
as Ext. 5o [Seé page 84 of the second: part of tbe paper book] where 
he asserted as clearly as possible that the Debuttar property 
belongs to Thakur Ram Chandra and Nara Singh and that he had 
been performing tle worship ofthese Thakurs since he had come 
of age and that the Thakurs were in’ his: custody and that Bidhu 
Baishnavi had no concern with these things, Great stress wat 
laid on behalf of the appellant on. the order of the Settlement 
Officer which has been marked as Ext.'35 in the suit and whicli 
was made on the roth July 1909. The Settlement Officer who 
proceeded mainly on the: basis of actual possession ‘canie to the 
conclásion'that the deóuMar was originally in the po&séssion, of 
Sitaram’s father Gopi Mohan but tke Raikats of Jalpaiguri granted 
m sanad to Bidbu and the Settlement Officer says, “I am’! of 
opinion that tbe Raikat was perfectly within his rights to réplace 
Sitaram as the idol was established Ly the Raikat and the lands 
were assigned by him in trust for the worship of the idol and that 
the right of Sitaram was extinguished when Bidbu got a sanad 
from the Raikat. Sitaram by virtue of ‘his previous title tried to 
induce thé ténants om bis behalf and succeeded partially." Taking 
all the cifcumstanées into consideration: I am of "opinion that the 
tenancy should forthe present be recorded in the name of Bidhu 
till the question be finally decided by a competent Court of Civil 
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Law.” After his order was made and before the final publication on 
‘of the record of rights it appears that Bidhu Baishnavi died and 
‘the record was made in this way: "Bidhu Baishnavi having died 
-(on the rrth October 1909), before that’ alteration the Debuttar Prins D Deb Raikat 
-bécame khas of the landlord, Tbe record as corrected during i E Duars 
‘attestation, will now stand.” [See Ext. 35 printed at pages 87 : 

‘and 89 of the second part of the paper book]. "Then comes the ` D. N. i Miter, 3. 
-important chapter of events which happened after the Baikuntha- 

-pur Estate had been taken possession of by the Court of Wards, 

- We find that a representation was made by Sitaram Bairagi to the 

.Deputy Commissioner of Jalpaiguri who was dealing with the 

- Baikunthapur Estate under the Court of Wards on the 15th October 

- x90g that he should be permitted to act as Shebait on Budhu Baish- 

. navi's death. This was the portion of evidence on` which the 

‘appellants relied very strongly- to support their contention that 

‘the power -of appointment of Shebait was in the Raikats, This 

- petition which is marked ‘as Ext. D (1) and is printed at page 91 

of thé second part of thé paper book is to-the following effect : 

“That the deities Ram Chandra and Narasingha' are the idols 

installed by my predecessors, and they were ‘Shebaits thereof. 

"Thereafter my father was Shebait of the said deities by right of 
` inheritance ;; he having died, my father’s mistress Bidhu Baishnavi 
“war my guardian for some time.  Therereafter I having 
' attained majority, I have been carrying on the works*etc. of 
. the said deities as Shebait. The said’ Bidhu Baishnavi diéda 
- few days.ago. Now attempts were’ made on behalf of the Jalpaiguri 

Raj Estate. to^ take away the said deities from my custody 
“wrongfully and forcibly and to ‘appoint another Shebait 

The said deity having been installed -by my predecessors, 
'I.humbly pray that my documents -may be looked into,’ and 
- proper order may be passed so that nobody can take away the 
: said deities etc. from me”. Great stress has been laid on behalf 

of the appellants on the statement in this document ‘hat Bidhu 
" Baishnavi was carrying on the Sheba as the guardian of Sitaram 
- Jor some time.. But here also assertion was made by Sitaram 
. Bairagi that the Idol was installed by Sitaram’s "predecessors, 

Upon .ais there is a note which was submitted to the Deputy 
' Commissioner by the Manager who suggested that unless Sitaram 
: was in a position to pay off a certain Mortgage debt and redeem 

: the Debuttar lands in Kharia he could not be trusted with the 
: shebaitship of the. Bigraha and as long as this was not dore by 

- Sitaram he could not be allowed to remain in the charge c of? the 

trust lands (property.) : - ' 
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Upon this the Deputy Commissioner asked the Government 
Pleader to see him in connection with this matter, and the opinion 
of the Government Pleader, which has been marked as Ext. G(2) 
is printed at page 97 of the paper book (part II) He re- 
corded his opinion to the effect that he had not found any De- 
buttar granted to the ancestof of Sitaram as shebait of Idol Ram 
Chandra Jew or any other Idol in Taluk Kharia. Upon this 
the matter was allowed to drop. The Deputy Commissioner re- 
marked “There is nothing to be done, return the brief to the mana- 
ger. Sd. W. L. Scott— 2z-g-10.” But upon that date arst Sep- 
tember up to the date of suit 30th August 1929 nothing was done. 
It has in our opinion been rightly contended on behalf of the res- 





. pondent that the plaintiffs! right of worship has not been esta- 


blished by this attempted or unsuccessful interference on behalf 
of the Baikunthapur Raj Estate. Another admission is said | to 
have been made by Sitaram which has been described by the 
Subordinate Judge “as a curious statement", We may in this connec. 
tion refer to Ext. P. printed at page 137 of the paper book (part 
Il) The admission is contained in the following passage, of 
that document: "And on the death of Bidhu Baishnavi, I have 
been enjoying and possessing the same, by right of inheritance." 
This was a statement in the Mokrarl Mourashi Potta executed) by 
Sitaram in favour of Haji Malgoni Sodagar who is one of the 
respondents in appeal No. 125. Of course the admission is very 
sttong ptoof against the party making it but it is not conclusive. 
Ít seems to have been, in so far as one can understand, a gratui- 
tous admission and inconsistent with the whole course of conduct 
of Sitaram. With regard to the admission of Sitaram as proved 
by the oral evidence we have been referred to the evidence of 
Girish Chandra Das Gupta. It has been pointed out on behalf 
ofthe respondent that no weight should be attached to the 'evi- 
dence seeing that he is under some obligation to the Baikunthdpur 
Estate as itis pointed out that the house in which he lives belongs 
to his son and that was held under the plaintiff in a temporary 
lease, Whether that is so or not, it is quite possible that while this 


gentleman was speaking of events which happened long ago, 


without attributing any motive for deposing falsely on account of 
his being somewhat interested, it might be that his recollection|was 


. Bt fault and this was not surprising in an old man of 8o years of 


age (67 p. I), For these reasons we are in entire agreement with 
the Subordinate Judge that the Idol was installed by: Sitaram 
Bairagi This disposes of the first point taken in this appeal on 


t 
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We proceed now to deal with second point that plaintiff as 
descendant of founder would be entitled to cancel the permanent 
and Meurasi leases which were tantamount to breaches of duty 
inthe shebait owing to the misconduct of the shebait and to 
assume shebaitship for the time being and to restore the proper- 
ties endowei after letting the invalid alienation to be set 
aside. In this part of the case considerable time has 
been spent on the question as to whether the predecessor 
of Prasanna Deb Raikat could be regarded as the founder of the 
worship. It is argued by Mr. Chakravarty on the one hand that 
as it is admitted that Baikanthapur Raj Estate dedicated 
certain properties for carrying on the worship of the Idol the pre- 
decessor of Raikat must be regarded as the founder of the wor- 
ship notwithstanding the finding of the lower Court which has 
now been affirmed that the deity was installed by Sitaram, The 
argument of the appellant is that there can be no foundation of 
the worship until properties were dedicated for carrying on the 
worship. In other words it is said that the idea of the foundation 
of a worship must necessarily be associated with the dedication of 
properties for the oarrying on of the worship. This contention 
seems to be supported by the two decisions of their Lordships of the 
Judicial Committee of the Privy Council which have been . referred 
to in the course of the argument, namely the decisions in the 
case of Gossamee Sree Greedharreejee v. Rumanlolljee Gossamee (1) 
and Pradyumna Mullic&s case (2). It appears the facts in the first 
mentioned cise were that a picture was consecrated. The 
Picture had a peculiar sanctity attached to it by the Bullav 
Acharjee sect or community of Vishnuvites and as incident there- 
to offerings were made to the Idol and subsequently a temple 
was built in Calcutta where the Idol was located. In 1825 one 
Dowjee, the grand-father of the plaintiff in that case paid a visit 
to Calcutta and presented to his disciples there a consecrated 
portrait of himself which was worshipped and which was the 
subject of contention in that case. It appears that a lady of the 
name of Munnee Bibi was moved to provide for a better habita- 
tion of the censecrated picture. She was a disciple of Pooroo- 
shottum and to him she addressed a deed of gift conveying a 
new house to Dorojee and to her family Thakoor Beherjjee who 
is another presentment of Krishna. This gift was burdened with 
a certain condition and it was held that if the founder or founders 


G) (1889) L. R. 16 I. A. 137 ; I. L. R, 17 Cak. 5. 
(2) | (1925) L. Ri s2 I. A, 245 ; I. L. Re 52 Cale, 809 ; 41 C. L. J, 551. 
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of the worship had accepted the condition imposed by the donor 
he was bound .by the same, he might or might not have accepted 
it but having accepted it that condition must prevail. It appears . 
that a, temple had been created.for the Idol on condition that 
the defendant in that case would be the Shebait. It was held 
by their Lordships of the Judicial Committee ‘that the plaintiff . 
inthat suit could not recover possession of such temple though 
it had in part been created after the grant by the . subscription 
of the worshippers. No evidence having been given that the 
subscribers dii not know of the ‘condition, or -had paid their: 
money with any reference to the question of shebaitship. This . 
case is an authority for the proposition that where a worship of . 
a Thakur is founded the shebaitship is held.to be vested in the 
heirs of the founder in default of evidence that he has disposed of - 
it otherwise. . xat ; 

The question as to who is the founder of worship is considered . 
also in the decision of the case of Pramotha Nath Mullick |v. . 
Pradyumna Kumar Mullick (1). There are: passages in this. 
judgment of their Lordships of the Judicial Committee of the 
Privy Council which throw light onthe question in controversy 
in the present case. It appears that one Muttylal Mullick} a 
wealthy inhabitant of Calcutta established the Idol in question in! 
that case and he subsequently dedicated properties for the mee 3 
of the Idol. š » i 

In this state.of facts their Lordships of 'the Judicial Committee 
observe: "It seems accordingly clear that in Muttylal Mullick’s.. 
life-time the Idol was, as already stated, established as houge- 
hold god ; and the gious founder, narrating his. own upkeep and 
maintenance of the deity, gave funds in order that those should: 
be continued ; and .he prescribed the duty of continuance to the; 
widow. during. the adopted son's minority.” In this case it: is 
true that worship was being carried on by the mother: but there. 
was a dedication of properties after the worship was founded. 
And according to the passage which has already . been quoted it 
seams that: Muttylal Mullick was regarded as the "founder." ! It 
is the worship that is founded and the rights of worship have. 
to be considered’ in determining the question as to who is toj be 
regarded as the Shebait, The consecration of a deity is con- 
ceived as living image regaled with the necessaries and luxuries 
of life even to the changing of clothes, the offering of cooked. 
and uncooked food, and the retirement to rest. .The person 


(1): (1925) L, R. 52 I. A. 245 ; I.L. R. 52 Calc. 809 ; 41 C. L. J. 551 (553). 
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founding a -deity and becoming. responsible for these duties is” 


de facto and. in.common parlance called -shedait.. This -respon- 
sibility is. of course, maintained by a pious Hindu, either. by the 


personal performance of the religious rites.or as in.the cass of: 


Sudras, to which .caste. the: parties . belonged by employment of 


a. Brabmin priest to do so on his behalf .That there is no: 
distinction between the foundation of a worship and the person.. 


who makes a subsequent. grant of property for carrying on the 
worship has been sought to be supported by a passage which 
was cited to .us by Mr. Brajalal Chakravarty from the decision 


in the case of Monohar Mookerjee v. Raja Peary Mohan Mookerjee . 


(1) which was affirmed by the Privy Council (2). At page 188 
of the first report Mr. Justic}. Mookerjee applied to Debutter 
estates the’ rule established. in England with regard to the 
charitable foundations established by a private person that he 
and.his heirs are the visitors and. it: is only the line of the heirs 
of a private founder.has become extinct or cannot be found or 
are incompetent to act that the visitatorial power devolves 


om the: Crown, In-8upport of this well recognised principle of. 


English . law- Justice. Mookerjee cited a passage from Green v. 
Rutherford. (3) which is as. follows: “This right according to 
Lord Hardwicke, has its origin in the property of the donor and 
the power which every one has to dispose, direct and regulate 


bis own property." On the other hand Mr. Gupta who appears. 


for the respondent contends that the passage just quoted is merely 
a-trancated portion of. Lord Hardwicke’s judgment and that when 


the whole‘ passage is lookel at it would appear .that Lord. 


Hardwicke is drawing .a distinction between the donor of pro- 


perties for a chartable institution and the person who subsequently . 


adds properties to the charitable institution. At page 471 of the 
report the following passage occurs : i 

“This leads to the second and Saala point, on the merits of 
the plea. 1 agree, that: the presentation set forth by the plea, 


is not a proper subject of visitatorial power. To argue this’ 


clearly, the original and visitatorial power -must be considered. 
The original of all such power is the property of donor, and the 
power every óne has to dispose, direct, and regulate -his own 
property ; like the case of patronage ; cujus est. dare efc, there- 
fore, if either the Crown or the subject creates an eleemosynary 


“a (1919) 30 C. L. J. 177. 


'(g) (1921) L. R. 48 I. A. as8; L L. R. 48 Calc. 1019 ; 34 C. L, b: 86. 
"(2) (1750) 1 Ves, Sen. 462 (472). 
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foundation, and vests the charity in the persons who are to 
receive the benefit of it, since a contest might arise about the 
government of it, the law allows the founder or his heirs, or the 
person specially appointed by bim to be visitor, to determine 
concerning his own creature. If the charity is not vested in 
the persons, who are to partake, but in trustees for their benefit, 
no visitor, can arise by implication, butthe trustees have that 
power’; from which account it appears, the nature of this power 
is forum domesticum, the private jursdiction of the founder, and 
cannot extend further, unless some other person grafts upon iit 
and by express words or necessary implication subjects the estate 
or emolument, given by him, to the same visitatorial power, and 
to be governed by thesame rules,” Ifthe whole of this passage 
is taken into account it would appear that a charitable founda- 
tion so far asit is formed to give effect to a charitable purpose 
in reference to property provided by the founder who has the 
power to direct or regulate his own property or he or his heirs 
have the same power with reference to the other properties that 
may be given in support of the same charitable institution unless 
the second donor grafts a condition that the estate given by 
him is subject to some other visitatorial power. In the present 
case it does not appear that when the Baikuntbapur Estate 
made a gift of the properties in suit for the worship of the Idol 
it imposed any condition regarding shebaitship. The second 
ground fails and so does the third which is practical the same 
as the second for the second ground is that the gift of the proper- 
ties was that of the predecessors of the plaintiff No. a Raikat and 
therefore the lands ought to be restored to him upon recovery 
from the trespassers. 

The fourth ground is, as alfeady stated, that as the property 
is debuttar and as there isa loss in the income of the deity, the 
suit on behalf of the deity is maintainable, and assuming that the 
plaintiff has got no right the Court is competent to appoint the 
plaintiff as sAebaí? in the sense of his being the next friend of the 
perpetual being the ido/ and thus allow him to continue the suits 
on behalf of the deity. It is argued for the respondent that the 
plaintiff really rested bis case of getting the skeġaitskip on the 
basis of the sale of the shebaitship to the plaintiff by Khagendra 
on the 29th Kartic 1332 B.S. which has been described in the 
deed of surrender Ext. 2. See page r55 of the paper-book 
(Part II). It seems to us that this deed although described asja 
eed of surrender is really a deed of sale of the shedaitship by 
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. Khagendra. The consideration of Ra. 7500 is mentioned as being 
paid out of kindness of Khagendra, The material passage of this 
document is this: "So at present I have no other alternative 
than to surrender the post of the said Shebait and to return the 
said deity to you together with the Debuttar property of the said 
deity described in the schedule hereunder. In connection with 
the Sheba of the said deity of you fom time of my predecessors 
Tam at present indebted to the extent of Rs. 7500 and I have no 
other means of being released from the debt. I, in succession to 
my predecessors, Fave been performing the work of the Shebait of 
the deity under you and your predecessors, and have become in- 
debted ; so out of kindness, and with a view to relieve me from 
_ this indebtedness, you have given me Rs. 75co and I, without any 
objection, and out of my free will, return the said deity to you 
and give up possession of the Debuttar property described in the 
schedule hereunder in your possession." Looking carefully into 
the document and whatever has been described in it, one has no 
' hesitation in coming to the conclusion that it was really a deed 
of sale of the Shebaitship to plaintiff No. 2 by Khagendra, If 
that is so then in the authorities to which we shall refer presently 
this transfer of the Shebaitship is absolutely void in the absence 
of any custom sanctioning such transfer. No custom as to the 
transfer of the: skebaifship has been alleged or proved in these 
cases. In these circumstances according to the decisions in the 
case at Rajah Vurmah Valia v. Ravi Vurmak Mutha (1) and 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram (2) the 
sale is void. Their Lordships of the Judicial Committee have 
expressed themselyes on the point in the following language in the 
last mentioned case :— 


"In Rajah Vurmak Valia v. Ravi Vurmah Mutha (1) this 
Committee held that an assignment by the sra/ans (managers) of 
a pagoda of the right of management thereof-was beyond their 

legal competence under the common law of India and that no 
' custom to do so had been established. There is no proof of any 
custom in this case, and consequently these deeds of sale are void 
and did not give any title to the purchaser. The title remained 
in Chockalinga and Nataraja and the possession which was taken 
_ by the purchaser was adverse to them.” See page 76 of the 
report (27 I. A.). The deed of sale evidenced by Ext. 2 being 
void the title to shedaifship still remains in Khagendra. It is true 


u) (1876) L. R. 41A. 76; LL. R. 1 Mad. 235. 
(a) (1899) L. R. 27 1. A. 69; I. L. R, 23 Mad, 271. 
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` that possession has been taken by plaintif No. a from Khagendra 


' not concerned with them at present. The question at presen 


-2 


“may be’ open. to the plaintiff to raise new contentions with pe 


: both of thé idol-ind the endowed properties-—at least some—ind 
‘vat the expiration of 12 years from the date of! execution of Ext. 2 





the question might arise whether plaintiff No. 2 has acquired the 
right of sAeDai/ship by adverse possession for more- than the 
statutory period of rz years Such circumstances occurring) “it 


' to the matters. now in controversy on different grounds. We are 


is 


whether on the issues as framed and in the _citcumstances 


* which we are now dealing with tlie plaintiff i is entitled to maintain 
' these suite, s 


We are of opibion that this deed of sale is void and we agree 


` with the Subordinate Judge on this point. We do not tbink that 
in these circumstances plaintiffs had any right to maintain the 


` suits. 


. Another point which was raised in the final reply by the appel- 
lants does not seem to have beer taken in the Court below. |t 
is based on the actual possession of the properties in question 


, .by the plaintiff as de facto shebait and our attention has been drawn 
` to two recent decisions of their Lordsbips of. the Judicial Commitee 
. of the Privy Council on the cases of. Mahanth-Ram Charan Das v. 


` Naurangi Lal (1) and. Mahadeo Prosad Singh v. Karia Bharti (a) 


and Mr. Chakravarty in his final reply stressed the importance 
of the decisions of these cases on the question that his client 
being in actual possession is entitled to- succeed in these suits 
both to set aside the leases as also for ejecting the temporary 
tenants, At the first blush there are pagsages which if read 
divorced from the context might support the contention that the 
shebait in de facto possession of the debuftar properties might 


" maintain suits of the kind we are dealing with. Itis said js 


` as de facto Shebait whether plaintiff No. 2 is entitled to maintain 


the suit for recovering Debuttar properties from the trespassers. 


‘to which we shall refer presently have to be read with reference 


* But it isto be noticed that these observations of their m 


to the facts of the particular case in which these observations were 


“made. While dealing with the transfer by’ the previous Mahant 
7 by sale in the first case Lord Russel of Killowen expressed him- 
` self thug:: "Their Lordships, however, are not now E 
' with any question of title, because both the Courts below hay 


(1) (1933) L. R. 601, A. 124 ; 57 C. L. J. 229. 
(a) (1934) L. R. 62 1, A, 47 4 61 C, L. J. 122, 


> 
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found that the plaintiff is the person in actual possession of the 
Piliganj Math and as such entitled to maintain a suit to recover 
property not for his own ben.fit but for the benefit of the Math." 
It would appear from the original judgment of the Patna High 
Court asthe case is reported in I, L, R. ọ Patna 885 that in that 
case the plaintiff was claiming the property as the property of 
the Math or the idols installed in the Math and that he was in 
actual possession of the Math bis possession having been recog- 
nised all round as the possessian of the Mahant of the Math, 
The learned Judge of the High Court remarked: “The learned 
Subordinate Judge obviously refers to this fact when he styles 
him asthe de facto Mahant of Paliganj an expression which has 
been severely criticised by the learned advocate of the appellants”. 
In that case an appeal was taken to the Privy Council by the 
Mahant (60 I.A, 124) and in those circumstances their Lordships 
of the Judicial Commitee held that the plaintiff, who was in actual 
possession of the Math, was entitled to recover for the ben: fit of 
the Math the property which belonged tothe Math. Reliance 
has been placed on the passage in the case cited Mahadeo Prosad 
Singh v. Karia Bharti (1) where Sir Shadi Lal in delivering the 
judgment of the Judicial Committee said as follows: “As observed 
by this Board in am Charan Das v. Naurangi Lal (2), a 
person in actual possession of the Math is entitled to maintain 
a suit to recover property appertaining to it, not for his own benefit, 
but for the benefit of the math.” Also previous to this part of the 
judgment after stating the facts of the case His Lordship observed 
as follows: “There can be little doubt that Karia has been manag- 
ing the affairs of the institution since 1904, and has since the death 
of Rajbans been treated as its Mahant by all the persons in- 
terested therein. The property entered in the revenue records 
in the name of Rajbans was, on his death, mutated to Karia, and 
it ig not suggested that there is any person who disputes his 
litle to the office of the mahant. In these circumstances their 
Lordships agree with the High Court that Karia was entitled to 
recover for the benefit of the math the property which belonged 
to the math and is now wrongly held by the appellant.” The 
facts of the present case are distinguishable. Inthe first place 
the cases cited are cases of Mohantship of Math whereas the 
present case is one of shebaitship of an endowment. We have 
already held that Khagendra’s transfer is void. Even the plain- 
(a) (1934) L. R. 621. A. 47 ; 61 C. L. J. 122. 
(2) (1993) L. R. 60 I. A. 124 ; 57 C. L. J, 229. 
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tiff:No. 2 if had purchased: from the seéai#, Klagendra, as ‘his 
heirs were all living, these heirs according to our view would 
have been the next Shebaits. In these circumstances it cannot 
be said that there is no person who is capable of disputing the 
title of the present plaintiff to:the office. of the Shebaitship: 
Besides, it is also an important circumstance to note that this 
was not the point of view which has been presented in this case. 
‘The plaint is not based on the possession of the present plaintiff 
No. aas de facto Shebait but on the other facts which we have 
already stated. © We think that these wo pay: Council cases do 
not assist the appellants, j . : : 


It is not necessary in view ‘of these considerations to deal 
with the last question about limitation of the plaintif’s right as 
shebait, ‘It is just sufficient for our purposes to say that the present 
suits are not maintainable on the state of facts which: have been 
agi for in the plaint and raised by the pleadings, p 


' The result is that these appeals are dismissed with coste, f Full 
hearing feés are allowed in appeal No. 121 and half hearing fees 


are allowed in the remaining appeals. 
_ Patterson, J 3—I agree. 
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ORIGINAL CIVIL JURISDICTION. 


Before Mr. Justice T. Ameer Ali. 
BUTTO KRISTO PAUL & Co. Lap. 


v. 
HARENDRA NATH GHOSE*.. 


Claim —Execulion of decrae—Ciwil Procedure Code (Aci V of i908), O. 21 
Rr. 59, 60—Burden of proof —Title — Possession of Benamidar. 


In a matter coming under O. 21 R, 59 of the Code of Civil Procedure, 1908, 
the question is whether the judgment-debtor or his trustee is in possession. 
There is the supplementary question whether the judgment-debtor is or is not 
the beneficiary In possession. But taking asa compound question, the question 
is one of possession, the other question being purely supplementary must be 
treated as one question and the onus is on the objector. 

In this case the objector, a Hindu, was the wife of the judgment-deb!or 
and lived in the same houso and the same property was in dispute. The objector 
was found to be in possession of the property. In execution of decree, the 
decree-holder attached the house, and the objector preferred a claim to it : 

Held that the question of possession being the only question which the Court 
was to decide under rules 59 and 60 of order 21 of the Code of Civil Procedure, 
1908, the objection of the objector was allowed, the question of title was not 

“entered Into. 

The facts of the case are : 

The house, was purchased in the name of the claimant Sallabala, 
wife of the judgment-debtor Harendra Nath Ghose. In execution 
of a decree obtained by Butto Kristo Paul & Co, Ltd. against 
Harendra, the former attached the house. Sailabala preferred a 
claim under O, 21 R. 58 of the Code of Civil Procedure. 

Afr. Sarat Chandra Bose (with him Mr. S. R. Das) for the 
Attaching Decree-holder Butto Kristo Paul & Co.:—When the 


entire evidence is before the pur the question of onus of proof 


is immaterial. 

Robins v. National Trust (1). l 

The evidence shows that it was the judgment-debtor, the 
husband, who purchased the property with his own money, He 
had plenty of money at the time of purchase. Some years ago he 
‘had been made liable by Shaw Wallace & Co. and he had then 
to lose his old big bouse. To avoid such a contingency happen: 
ing agalp, he purchased this new house ia the name of his wife 
‘Sailabala, the claimant. 

Mr, P. N, Chatterjee (with him Mr. N. C. Chatterjee) for the 
Claimant Sailabala Ghose :—In Hindu Law there is no presump 


*Original Side Suit No. 1937 of 1934. Q) [1927] A. C. 515 (580). 
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tion that transactions which stand in the wife's name are the 
husband's transactions. Manada v. Makananda (1) The onus of 
proving benami is on the party who alleges it. Sreeman v. Gofaul (a). 
The onus is difficult to discharge, but it has got to be discharged] by 
that party. Po Kin v. Po Shein (3). In dealing with questions of 
benami, Courts are not to be guided merely by suspicion. Sreeman 
v. Gopaul (a). Vide also—Mína Kumari v. Bejoy (4); Appaswami 
v. Balakrishna (5). 


. In order to succeed the decree-holder must prove conclusively 
that it was the judgment-debtor husband's money which purchased 
the property. Ifhe simply shows that the wife's money did not 
purchase it, that is not proving that it was the husband's money 
which did ; for the money might have come from a third source, 
and it is for him to show that it could not possibly have come 
from a third source. The claimant is under no obligation to show 
whence the money came. Sreeman v. Gopaul (6). 


In:a claim matter, the Court can go only into the question of 
possession. 


Monmohiney v. Radka (1); Sheoraj v. Gopal (8); ed v. 





Tirtha, (9); Appaswami v. Balakrishna (5); Najimunnessa| v. 
Nacharaddin (10) ; Sardahri v, Ambika (11). 


And the claimant bas throughout been in possession, therefore 
she must succead. 


‘The following judgment was delivered : 


Ameer Ali, J: The proceedings before me relate to premises 
No. 93/3/6C, Hari Ghosh’s Street, Calcutta, and these arise| in 


_thisway: The house was bought on the 5th of August, 1932, 
' in the name of Saila Bala Ghose, wife of Harendra Nath Ghose, 


defendant in this suit. The vendor wasa man called Krishna 
Chandra Dey Sarkar and the price was Rs. 3,400, Harendra Nath 
Ghose was in business for many years and, at the time of purchase, 
was carrying on business in medicines and particularly in Horlick's 
Malted Milk, the principal suppliers being Butto Kristo Paul 
& Co, Ltd. On the . 26th June, 1935, Butto Kristo Paul & Co. 


(0) (1897) 2 C. W. N. 367. 
(2) (1866) 11 M. I. A. 28 (43,47). (3 (1926) 31 C. W. N, 252. 
(4) (1916) 1. L. R. 44 Calc. 662 (672) ; L. R. 44 1. A. 72 ; 25 C. L. f. de 


(s) (1925) 48 M. L. J. 603. ~ (6) (1866) 11. M. I. A. 88 (46,49); 
(7) (1902) l. L. R. 29 Calc. 543. (8) (1891) I. bL. R. 18 Calc. 266. 


(9) (1914) 24 I. C, 62. (10) (1923) L L, R, $1 Cale, 548 (557). 
(11). (1888) LL. R. rg Cale, s81, PS | 
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obtained a decree against Harendra for something like Rs. 12000 
and on the 6th August, 1935, they attached his property. On 
the 2nd September, 1935, Sailabala, Harendra's wife, filed a claim 
under order 21 rule 58. There were Police Court proceedings 
brought by the decree-holders Butto Kristo Paul & Co, against 
Harendra and there was a conviction, and on appeal this con- 
viction was upheld, but as I shall later indicate, in my opinion, 
these proceedings have little effect on the present case. The 
petition of claim was heard by Mr. Justice Costello on the rrth 
of March 1936, and the matter was ordered by him to be tried 
on evidence. Now there has been in this matter an unfortunate 
misunderstanding for which, generally speaking, nobody but my- 
self is responsible, but which shallserve to explain why it is 
necessary for me to explain the case in detail. I somewhat hastily 
assumed that the matter before me was being treated as a title 
suit. Iam aware that Mr. Chatterjee has informed me saying 
that the matter was a claim matter and not a suit in pursuance of 
the powers provided under rule 63 and it was under that impres- 
sion that although no formal issue might have been written down 
in time, I think that the only question to be decided was as to 
whether Sailabala purchased this house benami on account of her 
husband. It is also true that though Mr, Chatterjee protested 
against the evidence of certain witnesses at cross-examination he 
did not have any justification for this upon the wording of the 
rules. He did not suggest that the only question to be decided 
by me was one of Sailabala’s possession and that the question of 
title should not be gone into in this case. Had I grasped, as I 
should have, that the matter was not referred to me as a suit, I 
would have followed the course at present adopted by me and 
which would be justifiable by the decisions in this Court, namely 
to decide the only question of possession and to leave the ques- 
tion of title to be decided in a suit, I was probably influenced 
by this fact so often that when this question arose here I attempt- 
ed to persuade the parties to treat the matter asa suit. Mr. Jus- 
tice Costello asked the parties to adopt this course, but it was not 
acceded to. A proceeding before me was conducted to show as 
if the main issue or the real issue was one of title, and an attempt 
was made to show that the money with which this house was pur- 
chased was not Sailabala's money, but it was Harendra’s money 
and that is the point. I think it convenient in this case to post- 
pone the consideration on that point till I discuss the sections or 
rules which gave rise to the difficulty which I have mentioneJ. 
I hopes I shall never have to do so, Itis incapable of legitimate, 
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construction and I think the practical solution in this Court has 
so long been accepted as the only possible solution, namely it is a 
claim only of possession, the question of title being postponed. 
But I do not think it necessary to go into it. I shall now explain 
why the sections are incapable of being logically followed. I shall 
give my view on the question of onus. 

Order 21, rule 59 of the Civil Procedure Code dn down that 
the objector must give evidence to show that he was in possession 
of the property attached. I shallleave out some difficult portions 
from the rule and that would place the onus to prove possession] of 
the objector. Thisis the legitimate conclusion. Rule 61 gives 
rise to difficulties. I shall use the following expressions ; — 

A for the objector here, Sailabala, B for the judgment-debtor 
here, Harendra, C for trustee, D for decree-holder, B. K. Paul 
and X for the property. When the Court is satisfied X was in posses- 
sion of B or of C then that puts the onus upon the objector | to 
show both the things: (r) X is not in possession of either. 
(2) The onus is upon A to show that C is not trustee for B, C jin 
this case being A herself, in other words it shows that she is not 
the trustee, so far so clear, Sborn of its essentials it is this :— » 

Where the Court is satisfied that X was in posssssion of B, jor 
B is in the position of C as trustee for B, attachment to X con- 
tinues. Now what has happened to the question of onus? Here 
the onus is upon D, the decree-holder. So far asthe onus is con- 
cerned, it is under rules 6o and 61, There remains rule 59. 

Iam now dealing with the claim matter. The question is (1) 
whether B or trustee for B is in possession. That is in the sense 
Iam about to explain the whole question. There is the supple- 
mentary question of trust as to whether B is oris not the bene- 
ficiary in possession. That being so, where is the onus? On 
the simple question of possession it was obviously on the objector 
and the supplementary question taken by itself the beneficiary 
ownership would be on the decree-holder. But taking as a com- 
pound question, I am of opinion that the question is one lof- 
possession, the other question being purely supplementary and 
that question must be treated as one question, and if that is $0, 
I wish to hold the question of title to go on into. I wish to hold 
that the onus was upon the ‘objector which would cause a conflict 
to the ordinary rules of onus. I dare say that is one of the reasons 











with the question of possession, claim and title of the suit. It is 
obviously undesirable that the onus be different in different pto- 
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. ceedings on the same question of title. Attempts have been pgs 
made to solve the difficulties by saying that in the claim procee- 1956. 

dings the Court should go into the simple question of title OT puo Kristo Paul & 
uncomplicated question of title. But that is not the solution. eae: 
The question of title should be decided in order to decide the Harendra Nath 
question of possession. I shall describe it as if digging at the Ghose, 
roots of the tree in order topick the fruit. I propose to follow Ameer Ali, Y. 
the practice in this Court. What I want to say here the Counsel i 


on behalf of the decree-holder and Mr. Chatterjee on behalf of 
the claimant conceded that the question of title can be gone into 
and why in this case I have to deal with the compound question 
of possession involving title. I shall not follow that course. I 
shall decide the question as a plain matter of possession, but 
another matter having been there, I shall reserve my views on the 
question of fact as of the title. 

As regards possession, in my opinion, it was Sailabala Dasi 
who was in possession on the date of the attachment, that is in 
treating the question of possession, it was a clear question of 
possession. She was collecting rent, she was paying the outgoing 
and she was registered.as being in possession with the Corporation. 
l shall now give my opinion that ¢Ats was a title suit. That is 
“to say a suit for the declaration that A (Sailabala) is not the owner, 
but is a trustee, in other words a declaration that beneficiary 
Ownership of the property is B's but to this proceeding B is not 
a party. Ishall assume that it is not the essential part. The 
matter has not been discussed in any event. The issue to be 
decided between A and B is the issue of proprietorship and it 
must be remembered that tbis issue must be decided to the 
prejudice of Bin the absence of A because in 99 cases out of 
too D desires this result or it may be assumed he desires this 
result as a matter of principle and this question is to be decided 
as a question of title between two persons, one of whom is not a 
party before the Court, We now come to Mr, P. N. Chatterjee’s 
sheet anchor on this question. [Reads Srebeman v. Gopaul (1)]. 

' Nowlshall have to deal with this case at some length. The 
facts are these ;— 

A was the appellant and B were the persons who may be 
called judgment-debtors, At sheriff's sale under a previous decree 
A bought as trustee for B. The Amin had decided the case 
in favour of A on the basis of possession. The title suit was filed 
‘by the decree-holder and the lower Court on consideration of tho 
. (0 (1866) M. I. A. 28. 
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various circumstances came to the conclusion that A purchased as 
a trustee for B. High Court affirmed the decision laying down the 
proposition that where D establishes suspicious circumstances, the 
onus ison A to establish himself as purchaser. With regard to 
the details the following are to be gathered from this case on tlie 
question of principle. | 


What I shall call quality? Mr. Chatterjee says that there 
must be positive legal testimony. He used the phrase so often 
that I took it down. In fact I find no positive legal testimony. 
The Board deprecates suspicion. The case therefore is that Mr. 
Chatterjee contended that there is no room for exercise of instinct. 
Instinct is classed with supicion. The difficulty is of course 
to krow where suspicion ends and legitimate inference begins. ` 


“Is it that inference begins legitimate ? And in this connection|I 


referred the Counsel to Section 3 of our Evidence Act which shows 
that a factis proved when a Judge believes it to be proved. So 
it boils down to this: IfI believe this to bea benami transac- 
tion, then I have carefully to consider whether that belief is the 
result of legitimate inference as indicated by the Board. The 
second principle with regard to onus is this: 


It is for the decree-holder to prove that Bis A's beneficiary. 
In this case Harendra is the beneficiary of Saila Bala. The third 
principle is that the discharge of this onus is not effected by 
Sailabala giving an account as to how she got purchase money. 
Even if she does get itis not accepted as correct. The value bf 


‘this is not so much with regard to suspicion, but the Board T 


laid down that in unqualified terms : 


Where a suspicion arises itis now a legitimate inference from 
the fact that A's story was disbelieved, that A is a trustee for b. 
The vital question before me is this :— i 

A is the wife of B, living in the same house and the same 
property is in dispute. Then does it mean that the onus would 
have been upon A to give an explanation to satisfy that money F 


hers and not of B's? It isa very narrow question, i 
e 
Speaking for myself I have felt that the onus should be upón 
the husband. | 


The legitimate inference to draw is that the money belonged 
to the husband and this would be the view of the average man 
in the street, I should not treat the onus as being initially or 
subsequently placed upon ths claims here, because the husband 


is living in the premises with the wife and he isalso acting in all 
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matters of the house and so fortb, that being my view, has the 
decree-holder succeeded in discharging his onus? But before I 
deal with that matter I will deal with the evidence of the plaintiff. 
I consider the plaintiff as the best witness on her behalf. There 
is nothing wrong so faras I can see in the manner of her giving 
evidence. Her principal witness is Jatindra Nath Dutt who arranged 
the purchase and assisted in the same of the ornaments, In hls 
evidence there are certain indications against the story of the 
ornaments being accepted, but that to my kind is not of great 
value, The goldsmith was called who melted the ornaments. 
There is no documentary evidence connecting Sailabala’s gold 
with the sale. Thenthere is Gossain, a very careful witness, All 
I can say is that I do not believe this set of witnesses, but I can 
only say that however excellent witnesses they are, their evidence 
does not seem to be true. Therefore] am unable to accept the 
full value of the story of Sailabala’s explanation of how she came 
by the money. I consider the story to be unsatisfactory. 


As regarda the vendor the position is this, It has not been 
shown that his evidence even if given would be admissible against 
Sailabala and I am not satisfied that it would be admissible, but 
in point of fact he told a different story and he turned out to be 
a hostile witness. His evidence therefore is of no value any way. 
My impression is that he was unwilling to give evidence, but this 
may be disregarded. Harendra undertook to make a charge of 
this house, this is unacceptable. Harendra was called by the 
Court I disbelieved him, There are various things not entirely 
to his credit and I think his evidence is certainly not relevant 
against Sailabala for instance loss of his house cn account of 
business debts, At the time of his purchase Harendra had some 
money not paying his debts particularly to the decree-holder, 
though out of this he could have paid the decree-holder. Haren- 
dra bas got certain books out of which he has given satisfactory 
explanation a3 to how a discrepency between his collections and 
his payments to his creditors came about. Harendra is an old and 
infirm man and before he went to the box I jumped to the conclu- 
sion that he was a very intelligent man and a good man, 


I held without hesitation on the question of possession which 
isthe only question which I should be asked to decide under 
rules 59 and 6o. Had tbis beena title suit I should have come 
to the conclusion with great, difficulty that the plaintiffs have 
failed to discharge the burden of proof I feel that this was 


405 


A 
Butto Kristo Paul & 
Co, . 


v. 

Harendra Nath 
Ghose. 

Ameer AH, S. 


406 


Civ, 


1936. 
non 


-Butto Kristo Paul & 
Co., Ltd. 


v. 
Harendra Nath 
Ghose. 


^— 


Ameer Ali, F. 


Civit. - 
1936. 
Ned 


August, ro, 


— 


THE CALCUTTA LAW JOURNAL, {Vou LXIV 


. 


a benami transaction. Therefore the resultis thatthe claim jis 
allowed. 


I will give the objector the general costs including the costs lof 
two days as of hearing. For the rest of the day's hearing there 
will be no order as to costs. 


A. T, M. Claim allowed. 


Before Mr. Justice T, Ametr Alt 
RAMDHONEDAS BULAKIDAS 
v, EM 
KEDARNATH MOHATO AND OTHERS,* 





Lis pendens —Transfer of Property Act (IV of 1882), Sec. 53—'" Order which 
may be made therein " —Order, nature of —Transaciion, 


Section 52 of the Transfer of Property Act, 1682, although in general terms, 
does limit its own operation. It must be a suit in which the rights to im- 
movable Property are in issue; the order must be an order relating to rights to 
such property, and the transaction which will give place or be made subject 
to the order of the Court, must be one derogatory from the other patty's 
rights to the property in suit. The order of the Court must relate to rights 
which the partles claim or which they might have claimed in the property. 
The Court cannot create proprietory right in the party on grounds distinct 
from the property itself. 

Section 52 of the Transfer of Property Act, 1882, only applies to rights of 
the other party involved in and arising out of the property which is the subject 
matter of the suit. 

A and B, two brothers, governed by the Mitakshara School of Hindu TA 
carried on a certain business (Y). Aand B out of the profits of. Y purchased 
property (X). 

In a suit for partition brought on the 3rd January, 1924, by A against| C, 
the widow of B, the plaintiff alleged that he and 'B were coperceners in X and 
that it was joint family property and his prayer was for a declaration to that 
effect, which would exclude C from any right in X. [t was held that tieto 
had already been a partition between A and B, and that at the time of |B's 
decree A and B were co-owners with equal shares in the immovable property 
X. A preliminary decree was passed for partition in favour of C on |the 





* Original Side Suit No. 1615 of 1933. 
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10th December, 1924. It declared A and C each to be entitled to a half of X 
and directed the usual enquiries, includiag an enquiry as to what the joint 
properties consisted of. 


On the rith March, 1924 C brought a suit agalnst A for dissolution of 
partnership. On the 2nd March, :(26 a preliminary decree was passed for 
winding up the partnership and for accounts. 


Pending the taking of acccunts, A mortgaged on the 6th May, 19a7, hls 
half share in X to the present plaintiff. 


The enquiry in the partition soit was taken up and on the rith September 
1925,at a meeting before the Commissioner, the attorney for C mentioned the 
pendegy of the partnership suit and there was noted an agreement to the 
effect that the subject matter of the partnership '*should be excluded for the 
present." 


On the 8th December, 1970, a final decree was passed in partnership suit 
against A in favour of C for thesum of Rs 117000. C then sought to have 
her rights made effective in the partition suit and urged before the Commissioner 
that she was entitled to have the decree for Rs. 1170cO “brought into tbis 
suit," so that she could have a right of set «ff against A and make it effective 
against the share which would be allotted to A. The Commissioner refused 
and C therefore applied to the Court for an order “that the Commissioner of 
partition be at liberty to take into account the decree made in favour of the 
applicant " in the partnership suit. The application was made in the partition 
suit and was not opposed by A. It wasnot upon notice to the moitgagee. An 
order was made on the rath April, 1932 to the effect that "the Commissioner 
under a writ of commission do proceed on that basis," (that is to say, the basis 
of the decree in the partnersbip suit being taken into account) “and in 
equalising the share of the parties he will be at liberty to take the same into 
consideration." In pursuance of this order, the Commissioner allotted the 
whole of the balf share of X belonging to A, to C, and it was to get over this 
allotment of A’s share toC, that the mortgagee brought this declaratory suit 
on the 20th July, 1933. This suit was brought for the purpose of establishing 
that the mortgage prevailed over the rigbts of the defendant (C) under the 
order made in the pattition suit : 


Held, that the doctrine of lis pendens so far as the order of setting off the 
decree for Rs. 117000 was concerned, did not apply to the mortgage executed in 
favour of the plaintiff. 


Kailas Chandra Ghose v. Fulchand Saharri (1) referred to. 

Bharat v. Srinath (2) and Sudkirendra v. Ramendra (3) explained. 
Messrs. S, C. Roy and Nagen Bose for the Plaintiff. 
Mr. N. C. Chatterjee tor the Defendant Radhabai. 


The judgment of tbe Court was as follows : 


(1) (1871) 8 B. L. R. 474. 
(2) (1¢21) I. L. R, 49 Cale. 220; 31 C. L. J, 95. 
(3) (1930) 51 C. L, J. 364 (385). 


401 


Civit. 
1936. 
at 

Ramdhonedas 
Bulakidas 


v. 
K edarnath Mohate. 


408 ' — THk CALÉÓUTTA LAW JOURNAL. [Vor, LXIV. 


vi Ameer Ali, J. :—Tbis suit turns upon a question of lis 
1936. pendens. 

Ramdhonedas The short facts are as follows : Counsel were each good enough 

Bulakidas to hand me a list of dates. That supplied to me on white paper, 


Kedarnath Mohato, I think by Mr. Chatterjee, is in tabular form, ‘and may remain 


prie with the record as showing in detail the position with which J haye 
eos to deal. I only propose to state the essentials. ‘ 


We are concerned with four suits :— 

I. Suit No, 31 of 1924 filed on the 3rd January 1924, whith 
has been referred to as the partition suit, although in point of fact 
it was filed by the plaintiff for a declaration that the property 
belonged wholly to him. It became, in substance, owing to the 
rejection of the plaintiff's contention, a suit for partition of the 
properties mentioned in Schedule A to the plaint—see pages » 
17 and 19 of the agreed brief of documents. "These referenc 
show that the defendant did not accept the list of properties in 
Exhibit A as a complete list of the properties to be partitioned. 
The premises with which we are concerned in this suit, No.j6 
Sikdarpara Lane, is the first item in Exhibit A. 

IL Suit No. 748 filed on the 1rth March 1924 being a suit 
for dissolution of partnership. 


1 
8 





‘ILL, Suit No. 967 of 1929. filed on the roth May 1929 being 
a mortgage suit upon the mortgage of a half share of No. 6, 
Sikdarpara Lane. 


IV. Suit No. 1615 of 1933 filed on the goth July 1933 being 
a declaratory suit for the purpose of establishing that the morgaje 
referred to prevails over the rights of the defendant Radha Bai 
under a certain order made in suit No, 1, the partition suit. 


The following short history will further explain the nature pf 
the suits. Radhakissen and Gopikissen, two brothers governed 
by the Mitakshara School of Hindu Law, carried on a certain 
business, which I will call Y. Their shares in the Seb 
were gand 7. I will call Radhakissen and Gopikissen, and after 
Gopikissen's death his widow Radha Bai respectively A and B. 
Gopikissen left a Will under which -his widow inherited. A and iB 
out of the profits of Y purchased certain properties, in particular 
the properties set out in Schedule A, which I willcall X. The . 
immoveable properties are X and the business is Y, 





The first point to notice is that X and Y are distinct. X was 
bought with the profits of Y itis true, and the business Y ad 
equally well have been financed from the income of the proper- 
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ties. But they are distinct classes of property. The property X 
is not the assets of the business Y. No such case has been made. 

The next stage is that A in suit No. r alleged that he and B 
are co-parceners in X, and that it is joint family property, and his 
prayer is fur a declaration to that effect, which would exclude the 
widow of Gopikissen, whom I will now call B, from any right in X. 
The suit was tried by Chotzaer, J. who held against A to the effect 
that there had been already a partition between A and D, and 
that at the time of Gopikissen's decease A and B were co-owners 
with equal shares in the immoveable property X. As a result the 
widow of Gopikissen B was entitled to a half-share. A preliminary" 
decree was passed in that suit for-partition in favour of the deten- 
dant B. That preliminary decree was dated roth December 1924. 
It declared A and B each to be entitled to a half of X and directed 
the usual enquiries, including an enquiry as to what the joint 
properties consisted of—see page 65 of the agreed brief. 

Then came the proceedings before the Commissioner, Mr. 
Remfry. But before these were entered upon, suit No. II, the 
partnership suit, had been filed by B against A. This was a 
partnership suit for dissolution of the trading partnership Y. 
Before those proceedings in suit No. II had culminated in a 
preliminary decree the enquiry in the partition suit was takem up, 
and on the rrth September 1925—-and this is a fact strongly relied 
upon by the plaintiff in this suit—at a meeting before the Commis- 
sioner the attorney for B mentioned the pendency of the partner- 
ship suit, and there is noted an agreement to this effect that the 
“subject matter of suit Nol ir, the partnership suit, should be 
excluded for the present." 

On the and March 1926 the preliminary decree in the partner- 
ship suit was passed. In this suit again, A Radhakissen failed. 
He had attemptelto set up a discharge by Gopikissen prior to 
his death. He failed, and an ordinary preliminary decree for 
winding up the partnership was passed and accounts were taken. 

Pending the taking of those accounts on the 6th May 1927 A 
mortgaged his half share in the premises I have mentioned, that 
is to say, part of X to the present plaintiff for the sum of Rs, 2:000. 

On the 8th December 1930 a8 a result of accounts in the 
partnership suit a final decree was passed against A in favour of B 
for the sum of Rs, 1,177,000, 

B having thus won ig the partnership suit, then sought to 
have her rights made effective in the partition suit, and on the 
11th May 1931 (See pages 49 and go of the agre2d brief) there is 
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a record of a further discussion before the Commissioner from 
which we find that the attorney for B is arguing that she is entitled 
to have this decree for Rs. 1,17,000 "brought into this suit,” so 
that she could have a right of set cff against Radhakissen A and 
make it effective against the share which would be allotted to 
Radhakissen. The result of that discussion was that the Commis- 
sioner refused to deal with the matter without a special order. 

B therefore applied to the Court for an order "that the 
Commissioner of partition be atliberty to take into account the 
decree made in favour of the applicant in suit No. 748 of n 
That application was made in tbe partition suit, suit No. 1, Tt 
was not opposed by A. It was not upon notice to the mortgagee. 
An order was made on the 12th April 1932. The order continues 
to the eflect that, "the Commissioner under a writ of commission 
do proceed on that basis (that is to say, the basis of the decree 
in the partnership suit being taken into account) and in equalising 
the share of the parties he will be at liberty to take the same into 
consideration." In pursuance of this order the Commissioner, 
Mr. Remfry, allotted the whole of the half share of A in the 
premises in question to B, and it is to get over the allotment of 
A's share to B, that this suit is filed. 





the pcsition as regardsthe constitution of the suits. The position 
seems to me to be this. In attempting this analysis Iam anticipat- 
ing the contention on the part of the defendant, relying upon the 
principle of is pendens, that notwithstanding the precise form lof 
the plaint in the pzrtition suit and the'preliminary decree, neverthe- 
less, in substance, the partnersbip matters could have been included 


First of all, (and I shall express my view by the symbols that I 
have already mentioned) that had X been the assets of Y, that is 
to say, had the immovable property been partnership assets, there 
is no question but that there could have been one suit in respect 
of both Y and X. In substance that would have been! purely a 
partnership suit, 

Secondly, had Y been a co-parcenery business and|X been 
either co-parcenery or co-owned property there could have been 
one partition suit both in respect of X and V, Iam not forgetting 
that so far as the co-parcenery business is concerned, this would 
bave involved, or might have involved, certain accounts or investi- 
gations ostensibly similar to the accounts or enquiries which are 
involved in a partnership suit. But in principle it would not bea 
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partnership suit, and in point of fact, this being a Mitakshara family, 
as I understand the law, there would not have been any directions 
for taking past accounts in the partition of the co-parcenery business. 
In principle it would have been a pure partition suit. 

As things are, logically two suits were necessary. (I say logically 
for reasons which I will explain ina moment), One, for the wind- 
ing up of the business with accounts appropriate to a contractual 
partnership, accounts inter se between the partners including past 
acccunts, accounts of debts to outsiders, and ultimately a sale of 
‘the remaining assets, a division of the net assets if any, and failing 
assets a decree, as between the two partners, an event which in fact 
took place, ard, other things being equal, an event which could not 
have taken place in a partition of a co-parcenery business. Another, 
for partition of co-owned properties, in which accounts if any, are, 
and enquiries are of a very different nature. In the preliminary 
decree in this partition suit, Suit No. r, -in fact I find no direction 
for accounts, Again, if I have appreciated the law correctly, there 
could not, other things being equal, have been general accounts, as 
between A and B. Iam not disputing, rather I am assuming, that 
ina partition suit there can be accounts for the purpose of equalis- 
ing tbe shares, that in that sense there can be an enquiry as to 
* equities ", but equities limited to those arising from the property 
itself and the contemplated division. Iam also aware that under 
certain circumstances and certain conditions accounts might be 
sought against the Karta, No such question arose here. 

Now, in this particular dispute the parties being identical it 
might well be that the two suits I have mentioned might have been 
put together, It might have been convenient to do so, and without 
having gone into the matter I see no legal obj:ction to the two 
suits being included in one plaint. It would not have been one 
action, however, but two actions in one. It would have been first 
of all an action for division of the immovable properties, . if neces- 
sary with equalisation for the purpose of division plus an enquiry 
as to what were the properties to be divided. (That and no more, 
I think, is the mearing of the enquiry directed). . . .. ; 


Secondly it would have-been a suit for-winding up, accounts, sale 
and division of the net profits, DUE. 

I am further inclined to agree that if these two suits were dis- 
tinct and in the-p-rtnership: suit B gets a decree fora lakh against 
A, it might from a practical point of view be perfectly reasonable 
as between A and B to amend the pleadings ‘in the partition suit 
and, to use the words already quoted—" bring in that decree,” I 
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also take the view that if amendment could be ordered, if it could 
have been done with amendment the fact that no amendment had 
actually been made would not, in my opinion, vitiate the order. 
It would, however, be done because the parties were the same, not 
because it is one suit, 

That brings me to the point of law, the question of ¿fs pendens. 
The essentials of section 52 read as follows:—" During the pen- 
dency of any suit in which any right to any immoveable property is 
specifically in question the property cannot be dealt with by any 
party to the suit so as to affect the rights of any other party thereto 
under any order which may be made therein. ” í 

Mr. Chatterjee for the defendant supporting the, case |of 
lis pendens contends that “any order” means any order the Court 
may pass and if he is right this order, a perfectly reasonable onejas 
I have said as between A and B, will also prevail over any disposi- 
tion of the property of A in favour of the third party, the plaintiff 
here. 

He first of all relies upon the terms of the section which says 
“any order which may be made.” He then relies upon the cases 
which in this Court have criticised the view of Sir Richard Couch 
expressed in Kailas Chandra Ghose v. Fulchand Jaharri (1) that 8 
in Bharat v. Srinath (2) and in particular SudAirendra Di Manna 
v. Ranendra Deb Manna (3). 

I have not been able to go into the authorities as fully as I liked 
but that will not affect the view which 1 shall shortly express, 

The view of Sir Richard Couch has in my opinion suffered some- 
what unduly from the particular phraseology employed. That case, 
so far as I remember, was between two transferees. (The first 
transferee was the mortgagee of one of the parties to a} partition 
suit. The second transferee was a purchaser under order for sale 
in the partition suit for the purpose of discharging costa ofthe parti- 
tion suit. The second transferee relied upon the order of the Court 
as an order passed in the suit, and on this ground contended that 
bis transfer took precedence on the transfer pending the suit by one 
ofthe parties, In the lower Court the main reason for the rejection 
of the Jis pendens contention was that the second transferee relying 
upon the transfer for costs was not a party to the suit or to be con- 
sidered as such and therefore not within the section. It|was held, 
therefore, that the principle which now is enacted in section 52 but 





xa 





(1) (1871) 8 B, L, R. 474. 
(2) (19811 I. L. R. 49 Calc. 220 ; 34 C. L. J. 96. 
(3) (1930) 51 C. L. J. 364 (385). 
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which is exactly the same, did not apply because no right of any 
party to the suit was interfered with but the right of some outside 
party. That is a matter which I need not discuss. Everybody now 
knows that the costs of a partition suit have first to be provided 
for and that no party or transferee can get anything cxcept what 
is left, if anything. But that was tbe reason for decision in the lower 
Court and that was the view upon which substantially the Chief 
Justice based any decision. It was incidentally that he used the 
phrase so often criticised at P. 4?9. He answers tbe rhetorical 
question—“ Is be bound by any order which the Court may be 
induced by the parties to make in the course of tbe suit?” He 
says there must be limits. As I understand it, be means that a 
transferee pendente lite willbe bound by any order which may be 
made in the suit normally developing, not by what might be called 
a “sport "—a “litis, " 

We speak—somewhat charitably—of a “suit”? coming to 
fruition. A particular type of suit may perhaps be regarded as 
a particular species of tree. A man from an orange tree is to 
“expect” oranges ; oranges good, bad and indifferent, small and 
large, but not apples, There are defects in all such hyperbolé 
but I descend to it, only to explain my understanding of Sir 
Richard Couch's doctrine of expectation. 

In Bharat v. Srinath (1) the point taken was tbat a consent 
decree is not such an order or decree as comes within section 
52. Mr. Justice Mookerjee disposed of that contention, and 
ruled that a consent decree does fall within the scope of rule 
enunciated in section 52. He went onto criticise the passage 
in the judgment of Sir Richard Couch, but ultimately held that 
in that particular case the decree which was made was one 
which could have been “expected,” and which did logically fit the 
frame of the suit. 

Owing to the finding I have just mentioned, it cannot be 
argued that this case is an authority to the effect that a decree 
even if it relates to a matter beyond the scope of the suit will 
operate as lis pendens so far as those extraneous matters are 
concerned. Indeed I think it is an authority to the effect that 
inso far as the decree extends beyond the subject matter of the 
suit, in so faras it deals with matters not the subject matter of 
the suit, it could not operate as lis pendens because only to 
the extent of the matters embraced in the suit will it be a 
decree. 


G) (1921) L L. R. 49 Calc. 220 ; 44 C. L. J. 94. 
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As regards SudAirendra Deb Manna v. Ramendra Deb Manna 
(1) I must concede that it does look as if in this consent decree 
matters were dealt with outside the scope of the suit. . 

The main pointin the case, however, was not the question 
of lis pendens. It was a question whether a certain settlement 
should be setaside as not being forthe benefit of the minor. 
The question of lis pendens was incidental, and incidentally the 
Chief Justice dealt with it. The mortgagees were nit before 
the Court. In the course of argument counsel contended on 
the basis of Sir Richard Couch’s judgmert that lis! pendens 
would only operate in the case of a decree of such a|character 
that the making of it could or should have been anticipated 
by the transferee. In dealing with this argument at p. 385 Sir 
George Rankin emphasiz2s that the doctrine of lis pendens lis 
really not based on notice, and he uses this pharse “the basis Jof 
the doctrine is that parties to a suit cannot be allowed to shorten 
the arm of the Courtin dealing with the suit” by transfers toa 
third party. In other words the doctrine ( is one? ) of convenience, 

Then certain authorities are cited for this .proposition which, 
in fact, are authoriliss on the other point, the question of 
setting aside a. decree where minors are concerned. The Chief 
Justice does, however, refer in another place to the cnse |of 
Faiyas Husain v. Prag Narain (2), which decides nothing except 
that lis pendens will apply to a transaction which occurs after ths 
institution of the suit but before summons is served. : 

- The remote origin or the theoretical justification of |the rule 
seems to-me to matter not very much. | 

The relevant question to my mind, adopting the language of Sir 
G. Rankin, is what is the length of the Court's arms. 

.So far as the English cases are concerned [See Price v.| Price (3) 
and Dart on Vendors and Purchasers], it appears to me that the 
doctrine does not extend tothe case of any order whatsoever. 
On the contrary it does appear to be applicable only ito orders 
appropriate. (to use a neutral word) to tbe suit having 'regard to 
the nature of the property involved and the nature of the procee- 
dings, In other words the arm of the Court is not unlimited not 
capable of unlimited extention. 

In my view, for what it is worth, the section, although lin 
general terms, does limit -its own operation. It must be a snit 


(1) (1950) 51 C. L. J. 364. 
(2) (r507) I L, R. 29 All. 339 ; L. R. 34 I. A. 102; $C. L.J. p63. 
(3) (1887) 35 Ch. D. 297. 
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in which the rights to immoveable property are in issue, the 
order must bean order relating to rights to such property, and 
the transaction which willgive place or be made subject to the 
order of the Court, must be one which derogates from the other 
party's rights to the property in suit, 

What I mean is this, A cannot transfer his interest in X so 
as to affect any right in X which the Court might have established 
in favour of B. Therefore that any order which the Court might 
have made as to the right of B in respect of X will override or 
prevail over any alienation by A. I think however that the order 
of the Court must relate to rights which the parties claim, or 
which they might have claimed in the property of X. The Court 
cannot create proprietary right in B on grounds distinct from the 
property itself. 

What the Court has done here in my opinion is not to make 
an order asto B'srights in X, that is Radha Bai’s rights in the 
moveable property, but having granted to B in another suit, in 
the money suit, certain rights a decree—íor Rs, 1,20,000, has 
ordered satisfaction of that decree out of the property of A. A's 
transfer has only impeded the action of'tbe Court in ordering 
satisfaction of B's personal decree out of A's property. l 

The mortgage by A has not affected the rights of B. It has 
affected the rights of B in Y. What A has really dore is to defeat 
the execution. 

Now I think the arm of the Court while it could not be 
shortened in making any order or decree with regard to the 
rights of A and B in the property itself was not capable (as regards 
outsiders) of shooting out and taking the monetary right of B and 
adjusting that monetary right against A's property. In other 
words section 52 only applies to rights of the other "party" in- 
volved in and arising out of the property which is the subject 
matter of the suit, That again is badly expressed, 

The result is that in my opinion the doctrine of lis pendens 
so far asthe order setting cff the decree of Rs. 1,20,000 is con+ 
cerned does not apply to the mortgage of the plaintiff, "That subs- 
tantially disposes of the case, 

Ishould however mention as the matter may go further that 
two sets of issue were handed up to me, Certain issues on white 
paper were handed cver to me by Mr. H. D. Bose and the issues 
on blue paper were handed to me by the other side after the 
issues hal been considered, Mr. Bose did give up issue No. 9, 
the question of notice oh the plaintiff firm. With regard to issue 
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enm, No. 4 as finally settled it is perhaps right that I should express 
1936: my view. The decree obtained by Radha Bai was obviously a 
Ramdhonėdas pertectly genuine decree. With regard to the order of the iath 
' Bulakidas April, 1932, certain evidence had been given and my conclusion 


Kedarnath Mohato, i8 this that Radhakissen at that time cared not at all, |] darejsay 
Ameer AN, $. he then preferred that Radha Bai should get the prpperty (he 
T fedes being the reversioner) I do not find however that the order |was 
obtained collusively. 
The decision on the point of law however really jcovers/the 
whole case, It remains for Mr. Roy to formulate the declaration 
which he desired me to pass. 
I have made an order for costs in favour of the plaintiff against 
the defendant. Mr. Chatterjee has.suggested an order that|the 
plaintiff should add his costs to his claim and the |defendant 
should only be liable if there is any balance. Radhakissen the 
mortgagor is a party, but he does not appear. cun a 
and notwithstanding possible objections in the peculiar circums- 
tances of this case I am prepared to make that order. | The order 
for costs will include reserved costs, if any. ‘The defendant will be 
liable for any costs not recovered by the sale of the premises a 
gaged to the plaintiff. 
The plaintiff firm is entitled to a decree in terms of clauses 
(a), (b), (e) & (g) of the prayer of the plaint, without affecting the 
charge for costs declared in the final decree dated 6th June, 1933, 
,made in suit No. 3r of 1924. o 
The costs of the plaintiff firm to be added to their claim under 
the mortgage. Such costs to be realised in the first PERN 
of the sale proceeds of Lot “A” aforesaid and in the event of 
deficiency, such deficiency to be paid by the defendant Radha 
Bai. 
JH. C. Banerjee + Attorney for the Plaintiff, 
S.A. Dutt & B, K. Dutt: Attorneys for the Defendants. 


ATM C Suit decreed, 
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CRIMINAL REVISION. 


Before Mr, Justice J. R. E. Cunliffe and Mr. Justice 
A4. G. R. Henderson. 
CRIMINAL. 


RABINDRA NATH CHANDRA Z 
x 1936. 


v. hard 


THE EMPEROR.* Fuly, 14. 


The Bengal Suppression of Terrorist Outrages Act (XIL of 1932) as amended, 
Secs. 35(0), 38— Proscribed book, possession of - Condition precedent for 
prosecution Opinion formed by responsible persons regarding prima facie 
guilt of the accused —' Prominent Congress workar'—Significance of—Sen- 
tence on the accused — Proscribed book, contents of, if can be gone into. 
Before a trying Magistrate comes to the judicial consideration of a case in 

which a person has been prosecuted under Section 35(b) of The Bengal Suppres- 

sion of Terrorist Outrages Act, 1952, for having in his possession a proscribed 
book, he should be aware that responsible persons have made up their minds 
that there is a prima facie presumption of guilt against the accused. 

The bare statement in a newspaper describing a person asa " prominent 

Congress-worker ” does neither prove his status in the movement nor his connec- 

tion with the terrorists, z 


In considering sentence to be passed on the accused contents of the proscribed 
book found in the possession of the accused may be gone into to see whether 
it has anything to do with the terrorist movement. 

Application for Revision under Section 439 of the Criminal 
Procedure Code. 


The material facts will appear from the judgments. 


Mr. Santosh Kumar Basu with Messrs, Pulin Behari Das and 
Mihir Kumar Sarkar for the Petitioner. 


Mr. Khundkar (Deputy Legal Remembrancer) and Mr, Anil 
Chandra Roy Chowdhury for the Crown. 


The judgments of the Court were as followa:— 


Cunliffe, J.:—We granted this Rule on the question of sen- 
tence alone. The petitioner one Rabindra Nath Chandra was 
convicted under Section 35 of the Bengal Suppression of Terrorist 
Outrages Act, 1937 by a Magistrate at Midnapore and sentenced 
to one year’s rigorous imprisonment. Section 33 deals with the 


Fuly, 14. 


* Criminal Revision No 621 of 1936, against the order of S, K, Haldar, Esq., 
District and Sessions Judge of Midnapur, in Criminal Appeal No. 79/36 dated 
x3th June 1936, affirming the order of A. K. Khan Esq. Magistrate, 1st class, 
Contain jn Criminal Case No. 49/1936, dated the 15th Angust, 1936, 
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possession of literature connected with terrorist movement. | It 
provides that if a person has knowingly in his possession| literature 
which has been declared to be forfeited to His Majesty under the 
law, he shall be punished with imprisonment which may amount to 
three years and the learned Deputy Legal Remembrancer has 
told us that no action is taken under this section unless the statu- 
tory condition precedent contained ia Section 38 has been followed, 
which section deals with the preliminary to a complaint being 
made under the Special Terrorist Act, where the local Government 


'or the District Magistrate have to consider the question of|the 


prosecution itself by forming an opinion about the person or per- 
sons who will be sffected by the prosecution or an opinion with 
regard to the nature of the literature concerned or its tendency 
to encourage the terrorist movement on the commissión of some 
possible cffence in connection with that movement. 

We do not know with exactitude what was done before this 
prosecution was launched, but there is no doubt that the| pamphlet 
found in the accused's possession by the name of“ Swaraj and 
Khilafat" is a proscribed book, In all these cases, therefore} it 
may safely be said that the trying Magistrate, before he comes to 
the judicial consideration of a cate, is well aware that responsible 
persons have made up their minds that there is, to use our gal 
phrase, a prima facie presumption of guilt against the person who 
has been prosecuted. 

The judgment of the learned Magistrate and bis sentence was 
upheld by the Sessions Judge of Midnapore. We baye had pur 
attention called to both the judgments: We have bad our atten- 
tion called too to translations of certain material passages in the 
pamphlet “ Swaraj and Khilafat.” We know it is not disputed that’ 
that pamphlet was published in the year 1922. With regard to 
the judgments themselves, in my view, one cannot help being 
impressed, when reading them, that both the learned Judges were 
obsessed with the grima facie guilt of the accused under Section! 35 








òf the Act amore especially, in my opinion, is the straining after 


this effect in the language employed by the learned Magistrate 
when he dilates upon the activities of the accused as ' a prominent 
Congress-worker,'—-a phrase copied from a newspaper |paragraph 
which he had cut out and framed and hung on his wall—a para- 
graph which, in actuality, referred to a melancholy event in ithe 
accused's life to wit, the funeral of his mother. There he is des- 
cribed by the journalist as a prominent Congress worker, It may 
be that he is proud of being so described ; it may be that he wag 
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truthfully so described, or he may. be, for aught I know, a member 
of the rank-and-file and his vanity had been affected by the promo- 
tion which the press allotted to him. But whatever it was, nothing, 
as far as I can see, was proved with regard to his status in the 
movement before the Court nor does it have any real significance 
as to his- connection with the terrorists, It may or may not have 
been, 1 do not know and it is my belief that the learned Magistrate 
and the learned Judge did not know either. 

Turning to the pamphlet itself it is one of those rather common 
productions of a political pen couched in flowery language which, 
as far as Ican see, has again directly nothing to do with the 
terrorist movement. Its object appears to be an attempted recon- 
ciliation of Moslem political forces with the Non-Co-operation 
movement started by Mahatma Gandhi. Any one who has studied 
the political history of India knows that at some point they did 
meet and at other points they were widely divergent. The 
pamphlet appears to have attempted to bring them together. I 
am not impressed by it in any way except for the fact that the book 
was proscribed and except for the fact that it was quite frankly 
hostile to the British Government and might in the hands of 
inexperienced and enthusiastic young men have a tendency to 
sweep them into the movements of violence, I can say no more 
about the guilt of the accused. To my mind, the sentenca was 
grossly severe and I think that the justice of the case will be met, 
if we reduce it to a sentence of 6 weeks’ rigorous imprison- 
ment, 


Henderson, J. :—The order passed by the District Magistrate 
sanctioning prosecution of the petitioner does not set out the 
requisites laid down in Section 38 of the Act. I have no reason to 
suppose that he was not aware of that section or that he did not 
reach the conclusion that the complaint was justified under the 
provisions of sub-tection 2. In fact, I have no doubt at all that 
he had formed an opinion that the petitioner was a person who was 
mixed up with the terrorist movement. That the local officers 
were of this opinion seems to be pretty obvious from the fact that 
the petitioner’s house was searched, What the police expected to 
find or whether the search was disappointing in its results, I do not 
know. But, at any rate, the only thing resulting from the search 
. which enabled the police to start a prosecution against the peti- 
tioner was the seizure of this book, Ext, IV. As my learned brother 
points out, the book does happen to be within the terms of Section 
35 (b) of the Act; but it has nothing to do with the terrorist 
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movement, Itis concerned with the Khilafat agitation and ii 
non-violent Non-Co-operation movement. It does not fer ise 
encourage the terrorist movement. One can well understand its 
being proscribed in the year 1922 ; but whether if it had appeared 
for the first time during the present year, anybody would have 
thought it worth while proscribing I reall do not know. |I 
entirely agree with the estimate which my learned brother has 
formed with regard to it. 





Then again, the learned Judge thought that a severe sentence 
ought to be passed, because the petitioner took a prominent part in 
revolutionary activities, "There is no eviderce whatever to support 
such a finding, The only thing which the learned Deputy Legal 
Remembrancer drew our attention to on this aspect of the case 
was the fact that a newspaper cutting was framed and hung up 
inthe petitioner’s room. Of course, the mere statement by |a 
journalist that the petitioner was a prominent Congress worker is 
not evidence that he actually was. The learned Magistrate 
appeared to take that view: the learned Judge, however, did not, 
He inferred that because this cutting was hung up in the room, 
the petitioner must have been proud of the fact of being a promi- 
nent Congress worker. This conclusion cannot be put higher 
than mere speculation, as it is a fact that the chief thing referred 
to in the newspaper cutting was the Sradh ceremony of the peti- 
tioner's mother, 


D. K. R. Rule made absolute ; 
Sentence reduced, 





voi. LXIV.] sic COURT: 
APPELLATE CRIMINAL. 


Before Mr. Fustice J. R. E. Cunlife and Mr, Fustice 
A. G. R. Henderson. 


NETAI CHANDRA JANA AND OTHERS 
V. 


KING EMPEROR* 


Bengal Suppression of Terrorist Outrages Act (XI! of 1932), sections 24, 25— 
Powers of the Local Government to appoint a Special Magistrate—Bengat 
Criminal Law Amendment Act of 1925), section 4, provisions of— 
What class of Magistrate to be Special Magistrate—Case of murder dis- 
closed by prosecution evidence—Special Magistrate, if competent to try 
such case—Case of murder, when set up - Bengal Suppression af Terrorist 
Outrages Supplementary Act (Act XXIV of 1932) section 3 sub-section (2) — 
Powers of the High Court to alter sentence— High Court, if to hear suck 
appeals in the ordinary way--Statule curtailing personal lrability, how to 
be construed. 


It has always been a canon of the construction of the type of statute which 
curtails personal liberty that it should be construed most strictly and if anything 
inclining in favour towards the subject. It is a wholesome canon and a principle 
which ought to be rigidly enforced in the High Court, more especially as in this 
country there is no major Act such as habeas corpus upon statute book. 


On an examination of section 25 of the Bengal Suppression of Terrorist 
Outrages Act, it appears that the opinion of the Local Government, before 
vases may be allotted to a Special Magistrate, has to be taken upon several 
points. The first polat is that there must be reasonable grouads for believing a 
scheduled offence viz. that type of offence which is enumerated in the schedule 
to the Act, has been committed. The next point upon which the Local Govern* 
ment is required to give a preliminary opinion is whether the offence alleged to 
have been committed is one which is punishable with death. And the third and 
the last view which the Local Government has to expressis that the offences 
put forward by the prosecution must have been in furtherance or in connection 
with the terrorist movement. 


Section 25 of the Bengal Suppression of Terrorist Outrages Act, empowers 
the Local Government to appoint a Special Magistrate to try only those offences 
of a terrorist nature contained In the schedule which are not punishable by death. 
But it does not give power to the Local Government to send for trial before a 
Special Magistrate an offence which is punishable by death. 


In the Bengal Criminal Law Amendment Act of 192§ there is a provision for 
the trial of persons who are sald to have committed offences under a schedule 


* Criminal Appeals Nos. 488, 489 and 490 of 1935, against the orders of Babu 
Kumud Behari Mallik, Special Magistrate under section a4 of Bengal Act XII 
of 1922, dated 3tst May, 1935. 
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which resembles closely schedule a to the Suppression, of Terrorist Outrages Act 
but without the qualification introduced into the subsequent Act, that they are 
offences not punishable by death. i206 

Section 4 of the Bengal Criminal Law Amendment Act of 1925 lays down 
that a person who has committed an offence punishable by death bas the right 
to ba tried by a tribunal of three judges with senior qualifications. 


A Special Magistrate, according to section 24 of the Bengal Suppression jof 
Terrorist Outrages Act of 1973 need only bea Magistrate of the first class or a 
Presidency Magistrate who has exercised his powers as such for a period of not 
less than 4 years. 

Section 25 of the Bengal Suppression of Terrorist Outrages Act of 1932 d 
not empower the Local Government to order a trial before a Special Magistrate 
where a case of murder is prima facie disclosed by the prosecution evidence. d 

t 





If for the purpose of committing a crime the persons who wish to commit t 
crime successfully make an attack upon their victims which results in mais 
directly caused by that attack, prima facie it appears a case of murder has be 
sel up, 

The Bengal Suppression of Terrorist Outrages Act, 1932, which is a local Act, 
has a supplement, in the form of an All India Statute which deals inter alia i 
the right of appeal from the decisions of the Special Courts which function under 
the local special legislation. 

Section 3, sub-section (2) of Act XXIV of 1932 lays down that an appeal 
to High Court shall be presented within thirty days from the date of the senten 
and shall be disposed of by the High Court in the manner provided in chapter gr 
of the Code of the hearing of appeals. 





Section 3 sud-secticn (2) of the Bengal Suppression of Terrorist Outrag 
(Supplementary) Act, 1932, relates solely to procedure and is therefore one jn 
which the intention of the framers can be considered. 


The crdinary meaning of the language used in section 3 sub-section (2) of 
the All India Statute is that in hearing this class of appeals the High Court 
retains full rights of procedure and full rights of alteration or acquittal, unl 
there is some specific language in some part of these Acts, which qualifies th 
rights. T 

The intention of the persons who framed section 3 sub-section (2) of the All 
India Statute was that the High Court when hearing appeals in such cases should 
bear them in the ordinary way and with the ordinary powers which the Appella 
Side of the High Court bas been given by chapter 31 of the Code of' Criminal 
Procedure. 

If the High Court was not by the language of section 3 sub-section (a) a 
the All India Statute endowed with the full powers of an appellate Court und. 
the Code, the powers of the High Court, if they had been cut down, would 
necessarily have to be defined and defined strictly. 





Where nine persons were put upon trial before a Special Magistrate on a 
number of different charges, which included conspiracy to engineer arising against 
the Government, conspiracy to commit offences under the Arms Act ‘and as to 
five of them, charges of committing dacolty with murder in’ furtherance’ of the 


a 
" 
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alms attributed to the terrorist movement and were convicted by the Special 
Magistrate, the High Court, on appeal holding that the Special Magistrate had 
no jurisdiction to try the case of the five accused who were charged of com- 
mitting dacolty with murder, set aside the conviction and sentences of the 
accused, 


Henderson, F.: The opinion of the Local Government that the accused 
have committed a certain offence can be called in question. It is also clear that 
an opinion of the Local Government merely that an accused person had com- 
mitted an offence not punishable with death would not give jurisdiction to 
appoint a Special Magistrate to try him. 


The important words in section 25 of the Bengal Suppression of Terrorist 
Outrages Act of 1932 are " in furtherance of or in connection with the terrorist 
movement" and ìt is not open to the accused to suggest on appeal that the 
particular crime was not committed in furtherance of or in connection with the 
terrorist movement. 


The only persons capable of weighing the respective advantages or dis- 
advantages of trial before different type of tribunals are the accused persons 
themselves and it is only their opinion in the matter which is entitled to any 
serious consideration. 

Appeals under section 3 sub-section (1) (b) of the Bengal 
Suppression of Terrorist Outrages Act (XXIV of 1932). 


The material facts will appear from the judgment. 

Mr. Manmatha Nath Das Gupta for the Appellant (in 
No. 488). 

Messrs, F. C, Gupta and Purnendra Choudhuri for} the 
Appellant (in No. 489). 

Mr, Sailendra Mohan Das for the Appellant (in No. 490), 


Messrs, Se M. Bose, Fitendra Mohan Banerjee andi Birendra 
Chandra Nag for the Crown. 


The judgments of the Court were as follows : 


Cunliffe, J. :— These are 9 appeals from convictions and 
sentences passed by a Special Magistrate sitting at Hooghly. The 
accused persons were put upon their trial on a number of different 
charges. They included conspiracy to engineer arising against 
the Government, conspiracy to commit offences under the Arms 
Act and, as to five of them, charges of committing dacoity i in 
furtherance of the aims attributed to the terrorist movement. 

On the appeal being opened, a preliminary point was put 
forward by Mr. Gupta, Senior Counsel for the appellants, with 
which the other Advocates for the appellants associated themselves, 
This point was directed to an attack upon the jurisdiction of the 


learned Special Magistrate, having regard to the case advanced : 
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by the Crown against the five appellants implicated directly in 
the dacoity. It was contended that these five persons with regard 
to the dacoity were originally charged, not under section 395 of 
the Code, but under section 396, the difference between tbeitwo 
sections being that the latter section, namely, section 396 is|the 
provision in the Code which deals with the class of dacoity in 


. which a murder bas taken place. It was further argued that 


although at the trial the charge under section 396 was dropped 
and the lower charge substituted, nevertheless, tbe avais 
case for the Crown advanced against these five people was of 8 ch 


- a character that if it were true, (which was of course denied by 





the appellants), they ought to bave been placed upon their trial 
for dacoity with murder. 

The gravamen of this argument is based upon tbe wording of 
section 25 of the Bengal Suppiession of Terrorist Outrages noh 
1932—the section. under which the Special Magistrate was em- 
powered to try the case. I think it will be convenient if I setjout 
that section, Jt runs as follows ;— 

"Where in the opinion of the Local Government or ofithe 
District Magistrate, if empowered by the Local Government in this 
behalf, there are reasonable grounds for believing that any per 
has committed a scheduled offence not punishable with death (uer 
are the important words 'not punishable with death") in furtherance 
of orin connection with the terrorist movement, or an offence 
punishable under this Act or under section 6 of the Bengal Criminal 
Law Amendment Act, 1930, the Local Government or Dislict 
Magistrate as the case may be, may, by order in writing, direct 
that such person shall be tried by a Special Magistrate.” 

Our attention was called to parts of the evidence produced 
before the learned'Special Magistrate. This evidence showed that 
by reason of the dacoity two lives were lost owing to us T 





of the five appellants to whom 1 have referred. 

The prosecution maintained that as participators in the dacoity 
the five appellants had provided themselves with cotton wool, and 
also with a bottle of chloroform. It was said that by means of the 
cbloroform applied to tbis cotton wool, these five accused asphyxia. 
ted the two persons who lost their lives, for tbe purpose of enabling 
the robbery to be committed. If that were correct, say the appel 
lants, the crime wbich they committed was one which was cri 
punishable by death under section 396. It is further suggested 
that for the sake of convenience, or for some other purpose, the 
Local Government directed that this trial should take place before 
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a Special Magistrate rather than before a Court consisting of 
three. Judges sitting together which it is said is the proper tribunal 
to try cases of this character. 

The answer made by the Crown to this — is, firstly that 
the language of the section shows that it is the opinion of the 
Local Government, erroneous or not, which is to govern trials 
under the special procedure and, secondly, that even if this is not 
80, the facts disclosed in the prosecution case do not reveal a true 
case of murder at al. I may say at once that it has always been 
& canon of the construction of the type of statute which curtails 
personal liberty that it should be construed most strictly and, if 
anything, inclining in favour towards the subject. A wholesome 
canon I think, and a principle which ought to be rigidly enforced 
in this Court, more especially, when we consider that in this 
country we have no major Act sucb as Habeas Corpus upon our 
atatute book, 

Now, if we examine section 25 closely we find that the opinion 
of the Local Government before cases may be allotted to a Special 
Magistrate has to be taken upon several points. The first point 
is that there must be reasonable grounds for believing that a 
scheduled offence has been committed. A scheduled offence 
is that type of offence which, as far as this Act is concerned, is 
enumerated in the schedule to the Act. Section 2 of the Act 
lays this down: and the offences charged in the Court below are 
clearly within the ambit of the schedule in question. 

The next point upon which the Local Government is required 
to give a preliminary opinion is whether the offence alleged to have 
‘been committed is one which is punishable with death. And the 
third and the last view which the Local Government has to express 
is, that the offences put forward by the prosecution must have 
been committed in furtherance of or in connection with the 
terrorist movement. 

Now, as I read the Section, it empowers the Local Government 
to appoint a Special Magistrate to try only those offences of a 


terrorist nature contained in the Schedule which are not punishable ' 


by death. But itdoes notgive powerto the Local Government 
to send for trii before a Special Magistrate an offence which is 
punishable by death. It is interesting to note that in another 
Act contained in the Manual of Legislation which has been handed 
to me, in which are included a number of these special statutes 
demonstrating the scheme adopted by the authorities to deal 
with the terrorist. movement, (I refer to the Bengal Criminal Lay 
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Amendment Act of 1925) that there is provision for the triall of 
persons who are said to have committed offences under a schedule 
which resembles very closely schedule 2 to the Supprssion of 
Terrorist Outrages Act schedule, but without the qualification 
introduced into the subsequent Act that they are offences inot 
punishable by death. Under the provisions of the 1925 Acta 
person who has committed an offence punishable by death has 
the right to be tried by a tribunal of three Judges with senior 
qualifications, This is laid down in Section 4 thereof. 

We were invited therefore to say that the appellants could 
legally insist in the circumstances on being tried before such a 
tribunal rather than by a Special Magistrate who, according, to 
Section 24 of the Bengal Suppression of Terrorist Outrages Act 
of 1932, need only be a Magistrate of the first class or a Presidency 
Magistrate who has exercised his powers as such fora period of 
not less than 4 years, 

As to the argument advanced by the Crown that, on a reagon- 
able consideration, the facts disclosed in the prosecution Case 
here do not disclose an offence on the part of the five persons 
which amounts to dacoity with murder, I cannot accept it.| It 
would be improper for meto go with any particularity into |the 
evidence ; but I shall merely say this that, prima facie, if |for 
the purpose of committing a crime the persons who wish to commit 
that crime successfully make an attack upon their victims which 
results in death directly caused by that attack, prima facie it 
seems to me thata case of murder has been setup. I havg no 
intention of giving illustrations of this principle ; but if it were 
necessary I could do so. I therefore answer the contention jut 
forward by the Crown at the risk of reiteration in this way, that 
section 25 does not empower the Local Government to ordera 
trial before a Special Magistrate where a case of murder is prima 
facie disclosed by the prosecution evidence and secondly, that 
I do not agree that this offence, according to the prosecution case, 
is anything less than prima facie murder, as far as the five persons 





` implicated are concerned, | 


Holding this view of thelaw,the question remains what have 
we power to do? I notice that the Bengal Suppression of 
Terrorist Outrages Act which isa local Act, has a supplement, 
inthe form of an All India Statute which deals inter alia with 
the right of appeal from the decisions of the Special Courts which 


function under the local special legislation. Section 3 of the 


Supplementary Act, Sub-Section (2) runs as follows ; 
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“An appeal under subsection (1r) which provides for an appeal 
to this High Court shall be presented within thirty days from the 
date of the sentence and shall be disposed “of by the High Court 
in the manner provided in chapter 31 of the Code of the hearing 
of appeals" (The reference to the word ‘code’ there or rather 
I should say its definition is that the Code means the Code of 
Criminal Procedure). 


Now, I believe that the intention of the persons who framed 
that section which relates solely to procedure—and is therefore 
one in which I can safely consider the intention of the framers,— 
was that this Court when hearing appeals in such cases should 
hear them in the ordinary way and with the ordinary powers which 
the Appellate Side of this Court has been given by chapter 31 
ofthe Code of Criminal Procedure. It seems to me that if we 
were not, by the language of the section endowed with the full 
powers of an appellate Court under the Code, our powers, if they 
had been cut down, would necessarily have to be defined and 
defined strictly. But, in my view, the ordinary meaning of the 
language used in the section is that in hearing this class of 
appeals we retain our full rights of procedure and our full rights 
of alteration or acquittal, unless there is some specific language 
in some part of these acts to which my attention has not been 
called which qualifies those rights. 


We proposes, therefore, to act as we should act in similar cir- 
cumstances in an ordinary appeal We think that the right 
course to adopt will be to set aside the convictions and sentences 
passed by the learned special power Magistrate. We are not 
forgetful that the argument based upon the construction to be 
put upon Section 25 was only advanced on behalf of five of the 
appellants and could only have been advanced on the facts of 
the case in favour of these five persons. Nevertheless we think 
thatit would not be inthe public interest, if we did not include 
in our order setting aside the convictions and sentences of those 
four other appellants who, according to the case for the Crown, 
were closely associated with the five persons said to have been 
involved actively in the murder wbich the dacoity involved. It 
would be creating an invidious position were we merely to con- 
fine our order tothe first five appellants and one can imagine 
that it would be still more embarrassing if we dealt with the 
appeal with regard only to the remaining four. We shall, therefore, 
incluie all the appzllants in tbe order which I have just passed. 
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There will be no order for bail; but we give learned Coun- 
sel fur the appellants leave to reapply to us within ro days with. 
notice to the Crown. Meanwhile the appellants will be treated a 
undertrial prisoners. : 

We propose to extend the time for the bail application to 1 
days from the date of the above final signature. 

Henderson, J. :—A preliminary objection has been taken -oÑ 
behalf of the appellants before us which raises the question whether 
in a case where the prosecution evidence, if true, discloses an offenc 
punishable with death, the local Government has jurisdiction tq 
appoint a Special Magistrate under the provision of section 25 o 
the Bengal Act XII of 1932. The question is rot only a very 
difficult one but is also of the utmost importance not only to thé 
public in general but to all those who are connected in any way 
either directly or indirectly, with the trial of persons charged wit l 
committing offences in furtherance of the terrorist movement. 

On behalf of the Crown the learned Standing Counsel met thi 
objection by arguing tkat the opinion of the Local Government in 
the matter is decisive and cannot be called in question. Now, i 
would be very difficult to say that the opinion of the Loca 
Government that the accused person has committed a geram 
offence cannot be called in question; because if that suggestio 
is rigidly followed out, a conviction must automatically follow and 
a Magistrate, as soon as he acquits an accused, is calling that 
opinion in question in the most emphatic manner possible. I 
my opinion the important words are “in furtherance of orin cor 
nection with the terrorist movement.” I certainly agree that it ig 
not open to the appellants to suggest before us that this particular 
crime was not committed in furtherance of or in connection with the 
terrorist movement. But I should certainly not be prepared to go sa 
far as to say that the opinion of the Local Government that they 
have committed a certain offence cannot be called in question. It 
is also clear that an opinion of the Local Government merely that 
an accused person had committed an offence not punishable with! 


death would not give jurisdiction to appoint a Special Magistrate! 


to try him. But in any view of this particular matter this is no 
the real point. The objection really goes much deeper than tha 
and is to the effect that the section itself by its terms does not 
empower the Local Government to appoint a Special Magistrate to 
try a case of this kind. i 


Now, the objection, if sound, is a perfectly reasonable objec- 
tion, If the appellants are said to haye committed an offence 
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punishable with death they would ordinarily be entitled to a trial 
by & jury or, atany rate, in view of certain special legislation, by 
three commissioners. They are at liberty to attach any value they 
please to such a privilege, if it be a privilege. It is of course very 
easy to say or to suggest that the procedure adopted in this case 
is really to the advantage of the appellants, because the greatest 
risk they run is that of a sentence of 7 years’ imprisonment. But 
it seems to me that the only persons capable of weighing the 
respective advantages or disadvantages of trial before different 
types of tribunals are the accused persons themselves and it is 
only their opinion in the matter which is entitled to any serious 
consideration. The objection is not one that would be taken in 
alight hearted manner. Indeed in the course of the present 
argument, we pointed out to Mr. Gupta the risks that his clients 
would run in the event of our giving effect to this objection: but 
after consulting the learned Advocates instructing bim he informed 
us that in his opinion the objection ought to be pressed. In such cir- 
cumstances, in my judgment, if the appellants can show that the order 
was made without jurisdiction they are then entitled to demand 
any appropriate relief which we have in our power to give them. 


Now, I entirely agree with my learned brother that, if the 
appellants are to be deprived of the right of trial before a jury or 
before commissioners to which they altach a certain value, th® 
words depriving them of that right must be absolutely clear and 
specific. I can find no such words in this section. In considering 
the intention of the legislature we cannot clos: our eyes to the 
fact that special legislature was passed . to provide for the trial of 
serious offences including offences pupisbable with deatb. There 
can also be no doubt that the Special Magistrate has no power 
to try such an offence. I should, therefore, find it very difficult 
to believe that the intention of the legislature was to give the 
Local Government power to ignore the most serious part of the 
crime altogether simply to give jurisdiction to a Special Magistrate. 
Another difficulty is that it would imply that the Local Government 
have it in their power to decide finally that a particular accused 
‘person has not commilted an offence punishable with death. 
There is no such power clearly conferred upon them and I find 
it impossible to say that they have the right to send a case of this 
kind to be tried by a Special Magistrate. For these reasons, 
particularly because there is no specific provision for empowering 
a Special Magistrate to deal with this type of case, I agree that 
the order made was without jurisdiction, 
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The next question which we have to determine is what orders 
we can and what order we ought to pass. We are then confronted 
with another very difficult question, that is to say, what powers jwe 
have, sitting to bear appeals from the decision of a Special Magis- 
trate. That matter is determined by Sub-section (2) of Section 3 
of Act XXIV of 1932 and the decision rests upon the meaning to|be 
given to the words "in the manrei". Those words might apply 
merely to procedure or go further and apply to the method|in 
which the appeal is to be disposed of. I think it might be argued 
with some show of reason that the natural interpretation of those 
words would be that the Court in the exercise of certain limited 
powers in appeal was to follow the procedure laid down in Chapter 
3x of the Criminal Procedure Code. But the difficulty in accepting 
such interpretation is that this Act of the Indian Legislature con- 
fers no powers on us whatever and if Sub-section (2) merely deals 
with procedure, we can do nothing more than issue notices and 
listen to arguments, For example, it cannot be denied that this 
Supplementary Act does not confer upon us any power to reduce 
a sentence. From time to time this Court in bearing appeals from 
the decisions of Special Magistrates has reduced sentences and |so 
far as I know, it has never been suggested that in so doing the 
Court was acting without jurisdiction. In my view, therefore, the 
only possible interpretation of this Sub-section is that the intention 
was to confer upon us the powers of an appellate Court hearing 
appeals under the provisions of Chapter 31 of the Code. If that 
be so, the irresistible conclusion is that we have all the powers 
referred to in Section 423. 

Now, if we have the powers conferred by that section, we have 
the right in suitable cases to order a retrial by a Court of compe- 
tent jurisdiction subordinate to us or to commit the accused persons 
to trial by the Court of Sessions. The moment that position jis 
reached the appellants are not limited to showing that the appoint- 
ment of the Special Magistrate is without jurisdiction: they are 
also entitled to go further and show that the order made by the 
Magistrate, though not without jurisdiction, was improper and 
liable to be set aside. In fact their position is exactly parallel to 


‘that of an accused person who has been improperly tried by a first 


class Magistrate for a minor offence when he ought really to have 
been commited to the Sessions. In such cases, so far as I know, 
it has always been held that, even though the order of the Magis- 
trate is not strictly without jurisdiction, it is an improper order and 


this Court has never had any hesitation in setting such an order 
* 
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aside in a proper case and directing the accused pérson to be 
' commited to the Sessions ; 

So far as the present case is concerned, I agree with my learned 
brother that the trial was without jurisdiction and that therefore 
the proper order to pass is merely one setting aside the convictions 
and sentences, leaving it to the Local Government to take such 
further steps, if any, as they may be advised. But had I not reach- 
ed the conclusion that the appointment of the Special Magistrate 
was without jurisdiction, I should still have been prepare!, in view 
of the facts to which my Jearned brother and I have referred, to 
say that the order was an improper one and that the appellants 
ought to be tried either by the Court of Sessions or by a Special 
Tribunal. 


H.K B Appeal allowed : 
Convictions set aside, 


APPELLATE CIVIL. 


Before Mr. Justice M. N, Mukerji and Mr. Justice 
S. K. Ghose. 


BAHADUR SINGH SINGHEE 
v. 
RANI JYOTIRUPA DEBI AND OTHERS.* 


_ Res judicata, bar of, when applicable—Civil Procedure Cole (Act V of 1908), 
section 11, when applizable —Suit', if includes ‘appeal -~ Consent decree, 
including properties outside the sccpe of the suit, when requires regis- 
tration—Consent decree not made in accordance with order 23 rule 3 of 
the Code of Civil Procedure, if enforceable in execution- Indian Regis- 
tration Act (Act XVITof 1908 as amended by Act of 1930), section 17(2) 
(viJ—Transfer of Property Act (XX of 1929), section 534, meaning of. 
Where several suits involving common issues are dispesed of in one judgment, 

and an appeal is filed against the decree In one and not from the decree in the 


* Appeal from Original Decree No. 9 of 1934, agalost the decree of P. B. 
Banerjée, Esq , Special Land Acquisition Judge of 24 Parganas, dated the 29th 
August, 1923.7 : ] 
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others, it was contended that the matter decided in the latter suits mes 
res judicata so that it cannot be reopened in the appeal :* 

Held, the bar does not apply and for three reasons :— 

Firstly, because if the phraseology of the entire section 11 of the Code of 
Civil Procedure is to be taken together, asit must be, the word ‘suit’ in the 
section cannot be read as including an ‘appeal’ in all parts of it ; it certainly can- 
not be read in that way in Explanation Il. 

Secondly, that being so, neither of the two suits, in such circumstances, 
can be said to be the 'former suit' in relation. to tke other, in view of 
Explanation I. 

And thirdly, if any principle of res judicata, apart from section 11 is|to be 
considered, the decision being one, though it applies to two suits and two decrees 
are drawh up, and that decision having been appealed from, there has not been 
that finality which is the essence of a decision which is to bave the force of 
res judicata. 

* Where a consent decree was passed in the following manner “ Ordered| that 
the suit be dismissed in terms of the Solenama filed by both the parties and the 
parties abide by the terms of the Solenama ”, on an objection being taken that 
the decree, not having been framed in accordance with the provisions of order 23 
rule 3 of the Code of Civil Procedure, in the absence of registration, did not 
confer any right in immoveable property : 

Held, (when it is not at all clear whether the disputed property was not one of 
the properties which formed the subject matter of the suit in which the consent 
decree was passed), if the Registration Act, after amendment of 1930, were to 
apply, the decree was of the excepted kind specified in section 17(2) (vi) and so 
did not require registration. 

Where a consent decree is trade before the 1st of April, 1950, registratioh was 
not necessary even though the consent decree may have included properties 
not the subject matter of the suit, 

Rani Hemanta Kumari Debi v. The  Midnapur  Zemindari Company, 
Limited (1) followed. 

Where the form of a consent decree is not made in accordance with order 23 
rule 3 of the Code of Civil Procedure, the terms of the consent decree may not 
be enforceable by execution, but that does not make it any the less a decree 
which required no registration for its validity. 

Where the question is what rigbt in the property did a consent decree clit 
the relevant clause of which is in these words:—* 3. Srimati Rani Jyotirupa 
Debi entrusts Kumar Satish Kantha Roy and Kumar Jyotish Kanta Roy |with 
all the works such as collection etc. of the Debuttur property in her share, Jn so 
far as the Debuttar property isconcerned, they shall in accordance with the 
authority conferred by the said Rani, realise rents etc. due from the tenants and 
all the produce etc. of the Khamar lands. In the event of their being disp 
ed from any portion of the said property, they shall according to necessity, be 
competent to exercise all powers regarding recovery of possession of the same, 
as also those of the proprietor or shebait. That is to say, they shall p the 


(1) (1919) L. R. 461, A, 240 ; I. L. R. 47 Calc. 485 ; 31 C, L. J. 298. 
*See in this connection Gangadhar Kalwar v. Sekali Telini (1912) 34 
C.L.]. 281. Jsu Ali v. Gour Chandra Deb (1922) 37 C. L. J. 184—Ed. 
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sald property as trustee or agent of the said Rani and with the income thereof CI 
carry on the work of Debsheba. The income of the said Debuttar property is not 1996. 
sufficient to meet the expenses of Debsheba, Puja etc. and every -other “thing. — 


Hence, besides the said Debuttar, the said Rani makes over the said two Kumars, Bahadur Singh 
the property mentioned in-the schedule No. 3, Touzi No. 2402, for defraying Singhes 
the expenses of the said works. With the income of this property and that of Rani Jyotirupa Debi. 
Debuttar property they shall carry on Debsheba etc. The said Rani shall, 
witbin one month from the date of filing of this Solenama, execute and register 
in favour of the said two Kumars, a trust deed in respect of the aforesaid 
Debuttar and the additional property or any other document required to be 
executed under the law as also a Kobala relating to the arrears—in default they 
shall be entitled to- get such documents executed and registered through 
Court.” : i 
Held, that it did not purport to create any right of property. The word 
‘Dilen’ (makes over or gives) no doubt is used but the purpose for which it is 
made over or given is clearly stated, that is to say for carrying on the Debsheba 
etc, as “ Trustee or agent of the said Rani.” 
The essence of the doctrine of part performance as embodied in section 53A 
of the Transfer of Property Act is that the possession should have been taken in 
part performance of the agreement ; in other words, that the transferee came into 
possession on the strength of the bargain. 
The principle on which the doctrine of part performance rests is that if a man 
has made a bargain with another, and allowed that other -to act upon it he will 
have created an equity against himself which he cannot resist by setting.up the 
want of a formality in the evidence of the contract out of which the equity 
in part performance arises. 


Chaproniere v. Lambert (1) followed. 


Where in the statement of claim filed by the appellant it was stated that his ^ 

predecessor came to be in possession in pursuance of the agreement, but no 
issue was framed to raise the question and have it decided and the evidence that 
was given was not directed to establish that possession was taken in pursuance of 
'the agreement and all that was stated that his predecessor came into possession 
after the execution of the agreement and the agreement said nothing about any 
possession to ba taken under it and in the subsequent Jease also it was not stated 
that the possession had already been taken under the agreement and nota word 
is stated which would suggest that any rent bad been previously paid or if 
unpaid how that was to be realised : ` 


Held, that the possession of the appellant’s predecessor was not referable to 
the agreement, 
‘Quere: Whether section 53A of the Transfer of Property Act can apply to 
a transaction which.was completed before Act XX of 1929, by which the section 
was introduced, came into force P 
Appeal from a decision of the Special Land Acquisition Judge 
on a Reference under section 18 of the Land Acquisition Act, by 
_the Objector. 
The material facts will appear from the judgment,. 


(1) [1917] 2 Ch. 356. v. mes TIL Pr 
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Mr. Apurbadhan Mukherjee for the Appellant. 


Messrs. Fogssk Chandra Roy and Nripendra Chandra Das for 
the Respondents, 


The judgment of the Court was as follows : 


The case which had given rise to this appeal arose out of the 
acquisition of certain lands in Mouzah Athpur, appertaining |to 
Touzt No, 2402 of the 24 Parganas Collectorate. The proprietors 
of the To.zi were three brothers Kshiroda Kanta, Manada Kanta 
and Hemada Kanta, each having an 24rd share, The share |of 
Kshiroda Kanta devolved on his wife Rani Kanakprava ; that 
of Manada Kanta on his three sons, Satis, Jatis and Nripatis ; 
and that of Hemada Kanta is now owned by the appellant. The 
Touzi having been sold for arrears of revenue, a suit was instituted 
in 1915 by the first two sets of proprietors representing a 341ds 
share in the Touzi for setting aside the sale. During the pendency 
of this suit these persons, Kanakprava, Satis, Jatis and Nripatis, 
are alleged to have executed an agreement in favour of one 
Sarat Chandra Goswami on the 27th December, 1916, promising 
to grant hima Putni lease in respect of the 34rds sbare of the 
Touzi for a selami of Rs. 20000 and ata certain rent, Rs. soco 
out of the Selami having been already received and the balance 
to be paid by defraying the costs of the suit up to the appeallin 
the Privy Council. The suit was successful in so far as the afore- 
said 34rds share, The decision of the High Court was passed ` 
on July 8th, rg19, and the same was confirmed by the Judicial 
Committee on April 27th, 1923. , 

In 1917 Nripatis died and his share, which was one-nineth, 
thereupon devolved on his widow Rani Jyotirupa. A series of 
litigation followed between her and husband’s brothers Satis and 
Jatis. At last a compromise was reached which was filed ina 
suit then pending on appeal, being F. A. No. 2c8 of 1927 and 
onthe basis of this a consent decree was made in that appeal on 
the 17th May, 1920. 


Pursuant to the agreement dated the 27th December, 1916, 
the 2árds share of the Touzi was settled in Putni with Sarat 
Chandra Goswami, by several documents dated 1921 from April 
to September ; the Putni lease in respect of Jyotirupa’s one-nineth 
share being executed on the 12th April, 1921, (=g3oth Chaitra 
1327 B. S.) by Satis and Jatis, it being said in the document that 
they had become entitled to that share as the result of the compro- 
mise and consent-decree aforesaid. It is not disputed that the 
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Putni interest which was acquired by Sarat Chandra Goswami has 
devolved on the appellant by transfer. 

The appellant thus claims to be proprietor of the Touzi to 
the extent of Y$rd and to have Putni interest in the remaining 
34rd. The question in controversy in the present appeal is 
whether the appellant has acquired Putni right in Jyotirupa's 
one-nineth share in the Tovzi. The compensation money for the 
land acquired was awarded by the Collector onthe footing that 
her Zemindari share, viz, one-ninth, in the Touzi was unburdened 
by any Putni. There were several cases before the Collector. 
The appellant challenged the awards in all the cases on the 
ground that he bad a valid Putni in respect of the said share and 
prayed fora reference under section r8 of the Land Acquisi- 
tion Act. All the cases thereupon were referred to the Judge who 
dealt with allof them by one judgment. From the dccision in 
one of the cases only the present appeal has been preferred. 

An objection, in its nature preliminary, has been taken on 
behalf of the respondent Jyotirupa Debi. It has been urged 
that the decisions in the cases infer partes from which no appeals 
have been preferred operate as res judicata. There is a conflict 
of decisions as to whether if two suits involving common issues 
are disposed of in one judgment, and anappeal is filed against 
the decree in one and not from ths decree in the other, the 
matter decided in the latter suit becomes res judicata so that it 
cannot be reopened in the appeal* In our opinion, the correct 
view to take of this question is that the bar does not apply and 
for three reasons :—firstly, because if the phraseology of the 
entire section is to be taken together, as it must be, the word 
‘suit’ in the section cannot be read as including an ‘appeal’ in all 
parts of it; it certainly cannot be read in that way in Explana- 
tion II, Secondly, that being so, neither of the'two suits, in such 
circumstances, can be said to be the ‘former suit’ in relation to 
the other, in view of Explanation I. And, thirdly, if any principle 
of res judicata, apart from section rr is to be considered, the 
decision being one, though it applies to two suits and two 
decrees are drawn up, and that decision having been appealed 
from, there has not been that finality which is the essence of a 
decision which to have the force of res judicata. We have, there- 
fore, to consider the merits of the appeal. 

As regards the lease of April rath, 1921, some arguments were 
addressed to us on bebalf of the respondent to establish that it 

* See in this connection 34 C. L. J. 281 at p 282 ard a7 C. L. J. 184—Ed. e 
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was executed in undue hurry and under circumstances oe 
that even apart from its invalidity on the ground of absence o 
authority on the part of Satis and Jatis to confer a title under i 
the document should be regarded as of no effect. Wedo not feel 
pressed by those arguments. In our judgment, the question of 
authority is the real question to be considered. So far as tbi 
question is concerned the lease itself sets out that the title of the 
executants was derived from the consent decree and the compro 
mise on which it was based. 
The only evidence of the compromise being the consent decree 
in which it was embodied, it has been argued on behalf of the 
respondent that the decree not having been framed in accordance 
with the provisions of Order 23, rule 3 of the Code, and it havin 
“ordered that the suit be dismissed in terms of the Solenama Hie 
by both the parties and the parties abide by the terms of thb 
Solenama”—the decree, in the absence of registration, did not 
confer any right in immoveable property Now it is notat ajl 
clear that Touzi No. 2402 was not one of the properties veni 
formed the subject matter of the suit in which the consent decre 
was passed, whatever may have been the precise reliefs that were 
claimed therein. So if the Registration Act, as it stands to-day, 
were to apply we would have held that the decree was not (?) of thle 
excepted kind specified in section 17 (2) (VI) and so did not 
require registration. But the decree having been made before 
April rst, 1930 according to Hemanta Kumazi’s case (1), m 








tion was not necessary even though the consent decree may have 
included properties not the subject matter of the suit, The for 

of the decree not having been in accordance with Order 23 rule 
3 of the Code, the terms of the consent decree may not be enforce- 


‘able by execution, but that does not in our judgment, . make it 


any the less a decree which required no registration for its validity. 
This objection by the respondent, therefore, cannot prevail. ` 


The next question is what right in the property did hl 
compromise or the consent-decree create in Satis and Jatis, The 
relevant clause is in these words :— 


"3. Srimati Rani Jyotirupa Debi entrusts Kumar Satish 
Kantha Roy and Kumar Jatis Kantha Roy with all the works 
such as collection etc. of the Debutter property in her share. In 
so far as the Debutter property is concerned, they shall in accor- 
dance with the authority conferred by the said Rani, realise rents 


(1) (1919) L. R. 46} A. 240 ; I. L. R. 47 Calc. 485 ; 31 C. L. J. 298. 
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: etc. due from the tenants and all the produce etc. of the Khamar 
lands, In the event of their being dispossessed from any portion 
of the said property, they shall according to necessity, be competent 
to exercise all powers regarding recovery of possession of the same, 
as also those of the proprietor or Shebait. That is, to say, they 
shall possess the said property as trustee or agent of the said 
Rani and with the income thereof carry on the work of Debsheba. 
The income of the said Debuttar property is not sufficient to 
meet the expenses of Debsheba, Puja etc. and every other thing. 
Hence, besides the said Debutter property, the said Rani makes 
over the said two Kumars, the property mentioned in the schedule 
© No. 3, for defraying the expenses of the said works, With the 
income of this property and that of Debutter property they shall 
carry on Debsheba etc. The said Rani shall, within one month 
from the date of filing of this Solenama, execute and register in 
favour of the said two Kumars, a trust deed in respect of the 
aforesaid Debutter and the additional property or any other 
document required to be executed under the law as also a Kobala 
relating to the arreare~in default they shall be entitled to get 
` such documents executed and registered through Court.” 

Touzi No, 2402 is "the property mentioned in schedule No. 3” 
in the above extract. On a careful perusal of the clause we are 
unable to uphold the appellant's contention that it purported to 
create any right of property in the two brothers. The word ‘Dilen’ 
(makes over or gives) no doubt is used but the purpose for which 
itis made over or given is clearly stated, that is to say for 
carrying on the Debsheba etc. as "Trustee or agent of the 
Said Rani.” .'Tbis is the interpretation that has been already 
put upon the clause by this Court in two decisions which 
are in evidence. That being our view as to the meaning of this 
clause, we must hold that the execution of the lease by the two 
brothers was wholly unauthorized, and the respondent’s title to 
the 1/9th share in the Touzi was not affected by the lease. 

It has. next been contended on behalf of the appellant that 
upon the doctrine of part performance as embodied in Section 534 
of the Transfer of Property Act inserted by Amending Act XX 
of 1929, he is entitled to enforce his rights as lessee as against 
the respondent; in other words, that he has performed his part 
of the contract in accordance with the sgreement of December 
. 27tb, 1916 and has, in part performance of the contract taken 
possession of the property and so has acquired, as against the 
respondent the rights of lessee. To repel this contention a body 
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of arguments has been addressed to us on behalf of the respon- 
dent challenging the factum and donafides of the agreement in |so 
far as it purports to have been executed by the respondent's 
husband Nripatis We do not regard these arguments of any 
Substance ; and in agrecment with the Court below we hold tbat 
the agreement is binding on the respondent, But the cues 
of the doctrine aforesaid is that the possession should have been 
taken in part performance of the agreement; in other words, that 
the transferee came into possession on the strength of the bargain. 
The principle on which the doctrine rests is that ifa man has made 
a bargain with another, and allowed tkat other to act upon it jhe 
will have created an equity against himself which he cannot resist 
by setting up the want of a formality in the evidence of the 
contract out of which the equity in part arises. [ Chaproniere v. 
Lambert (1)] On this question the facts when examined stand 
thus. In paragraph g of the statement of claim filed by the 
appellant it was said that his predecessor Sarat came to bein 
possession in pursuance of the agreement; but no issue was 
framed to raise the question and have it decided, The evidence 
that was adduced on behalf of the appellant was not directed | to 
establish that possession was taken in pursuance of the agree- 
ment, and all that was stated was tbat Sarat possessed the estate 
after its execution and the appellant came into possession after 
Sarat. On the other hand, the agreement said nothing about iny 
possession to be taken under it and only deferred the execution 
of the lease to a future date namely after the final termination 
of the suit in the Privy Council in favour of the grantor& In the 
lease also it is not stated that possession had already been taken 
under the agreement. On the contrary it is stated that as it Had 
become necessary to take the lease without waiting for the result 
of the appeal then pending in the Privy Council it was applied 
for and so was being granted. The lease was executed on the. 
goth Chaitra 1327 (= rath April, 1921) and the Kists for payment 
of rent fixed as Ashar, Aswin, Pous and Chaitra, and not a word is 
stated which would suggest that any rent had been previously paid, 
or if unpaid how that was to be realised, In these circumstances 
we cannot hold that the appellant’s predecessor Sarat’s possession 
when he came to have it was referable to the agreement and 
nothing else. Indeed we are inclined to the view that no case] of 
part performance invoking the operation of Section 534 was seriously 
intended to be put forward or established. The faint attempt that 
Q) [1917] 2 Ch. 356. 


I 
i 
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appears from the judgment of the Court below to have been made 
by the appellant was to raise a plea of equitable estoppel against 
the respondent, does not appear to have been based upon Section 
53À, but upon the more general plea that as the respondents 
husband received certain benefit under the agreement the respon- 
dent cannot in equity be allowed to retain the benefit and at the 
same time discard the transfer. That plea has failed and has not 
been repeated before us. l 

Arguments bave been addressed to us on the question whether 
Section 53A can apply to this transaction which was completed 
before Act XX of r929, by which the section was introduced, came 
into force. Itis unnecessary for us, in view of the findings which 
we have given above, to pronounce an opinion on this question. 


The appeal is dismissed with costs, 3 gold Mohurs. 
H, K, B. . Appeal dismissed, 


CIVIL REVISION. 


- Before Mr. Justice D. N. Mitter and Mr. Justice 
KA. C, Mitter, 


AKSHAY ZEMINDARY LIMITED 
A 


RAMANATH BURMAN.* 


Security bond for stay of execution during pendency of appeal hypothecating 
certain properties —Stamp duty payable—Indian Stamp Act (ll of 1899), 
Sch. I Arts. 40 and 57 ~ Security bonds under order qi rules 5 and 6 of the 
Code of Civil Procedure, (Act V of 1908) to whom to be addressed. 


A security bond for stay of execution during pendency of appeal, hppothe- 
cating certain properties, is to be stamped under Art. 40 and not under Art. 57 
Schedule I of the Indian Stamp Act, 1899. . 


The words *'security bond" or “ mortgage deed" occuring In Sch I. Art, 
57 of the Stamp Act, 1899 are both qualified by the subsequent words com- 
mencing with“ executed by way of security’? and ending with the words “the 
due performance of a contract. ” : j 


* Civil Revision Case No. 255 of 1936, agalast the order of J. K. Roy, Esq, 
Subordinate Judge of Khulna, dated the 15th February, 1936. 
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Security bond under order 41 rules 5 and 6 of. the Code ot Civil P 
should be addressed to some officer of the Court such as the Sheristadar or some 
other responsible officer; the bond should be in favour of a named person 
namely an officer, 

The word "contract" as used in Sch. I. Art, 57 of the Indian Stamp | Act, 
1859, means a contract as defined in section 2(h) of the Indian Contract Adt of 
1872. , 

Application for Revision under section 115 of the Code di ivil 
Procedure, 1908. 

The material facts will appear from the judgment. : 

Messrs. Gopal Chandra Das, Surendra Nath Bose (Sr.) and 
Satyendra Nath Ghose for the Petitioners, 


Messrs. Gunada Charan Sen, Hemendra Chandra Sen and Hari- 
das Gupta for the Opposite Party. : 

Dr. Bijan Kumar Mukherjee for the Secretary of State. 

The judgment of the Court wag as follows: 


The question raised by this Rule is as to the sufficiency of the 
stamp which has been affixed on a security bond executed under 
the circumstances to be referred to in detail hereafter, and also as ` 
to the form of the said security bond, | 

It appears that during the pendency of an appeal to this Court 
an application was made by the Petitioners for stay of execution of 
decree in a rent suit. A Rule was issued on asth March, 1935 and 
the following order was made by this Court: " After hearing 
Gunada Charan Sen for the Petitioner and Dr. Mukherjee for the 
Opposite Party we are of opinion that this Rule should be made 
absolute on these terms, namely, that the Petitioner is to deposit| in 
the Court of the Subordinate Judge of Khulna a sum of Rs 6c o 
on Or before the 28th March, 1935 and isto furnish security for 
the balance of Rs. gooo and odd within three weeks from this s 
to the satisfaction ot the Court below. The amount of cos sts 
Rs, 1788-4-0 must also be deposited in Court within 4 weeks a m 
this date. Unless these conditions are fulfilled the Rule will sta 
discharged with costs, ” 

The Opposite Party in the present Rule on rath April, 1935 
put in an unregistered personal security bond for Rs. Coen 
a stamped paper of Rs, 7-8 jointly executed by 16 tenants of 
Opposite Party hypot hecating tertain properties in the i 
thereto which consisted-of holdings, under the Opposite Party in 
the lands in suit. Then there were intermediate proceedings |to 
which itis not necessary to refer, It is sufficient for the purpose 
ofthe present Rule to state that the Subordinate Judge has con 
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sidered that the stamp of Rs. 7-8, which was affixed on the security 
bond, was quite sufficient as according to him the bond wasa 
secutity bond within the meaning of Art, 57 of the Indian Stamp 
Act, 

On behalf of the Petitioners it was contended that the bond 
should be stamped under Art. 42 of the Stamp Act. The conten- 
tion of the Petitioner was that the security bond was really a mort- 
gage deed as con templited by Art. go and did not come within 
the purview of Art. 57. This contention was negatived by the 
Subordinate Judge by his order dated 15th January, 1y36 and the 
Subordinate Judge came to the conclusion that the bond had been 
properly stamped as it was a security bon] within the meaning of 
Art. 57. Tbe present Rule was obtained by the Petitioner for the 
revision of that order. 

We have heard Dr. Mukherjee, the Senior Government pleader, 
on behalf of the Crown as this is a matter which concerns the 
revenue of the Crown, and we have also heard the Petitioners and 
the Opposite Party. Having regard to the language of Art. 57, it 
appears to us clear that the present security bond is not covered by 
that Article, Art. 57 is in the following terms: ‘‘ Security bond or 
mortgage deed executed by way of security for the due execution of 
an office, or to account for money or other property received by 
virtue thereof or executed by a surety to secure the due perform- 
ance of a contract, (a) when the amount secured does not exceed 
Rs, roo(b) in any otter cage (the same duty for a bond for the 
amount secured) ". 

It has been contended on behalfof the Crown, and also on 
behalf of the Petitioner, that this is not a security bond which is 
executed by these several sureties fo secure the due performance of a 
contract. My. Sen who is appearing to show cause has contended 
that Art. 57 must be so read as to read the words “ security bond ” 
by themselves as not being affected by the qualifying clause which 
follows the words '" mortgage deed”. We are unable to accede to 
this contention. In our cpinion the words “ security bond” or 
“ mortgage deed " are both qualified by the subsequent words 
commencing with * executed by way of security” and ending with 
the words "the due performance of a contract". We have been 
referred to tLe definition of mortgage deed in section z, clause 17 
of the Stamp Act, rccording to which section a mortgage deed 
includes every instrument whereby for the purpose of securing 
money advanced or to be advanced by way of loan or an existing 
or future debt or ¢he performance of an agretment, ons porsoa trans 
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fers, or creates, to or in favour of, another, a right over or in Wat 
of specified property. 

It is contended by Mr. Sen that the security bond was executed 
to secure the due performance of a contract and his argument 
was that the contract was between this Court, and the judgment- 
debtor and to secure this contract this security bond was 
executed. We are unable to accede to this contention. The 
language of Art. 57 clearly shows that the security bond must |be 
executed to secure the due performance of a contract. This 
Court merely passed an order that execution be stayed on security 
being furnished. The transaction purported to be an order and 
not an agreement or contract, Now what is the contract in the 
present case between the Court and a party to the suit? The 
true effect of the order of this Court is thatto secure the due 
performance of an order of the Court the security bond has |to 
be executed. The contract to pay rent has after the decree 
merged into the decree and the contractual debt has become a 
decretal debt. If the intention of the legislature was that the 
security bon] was also to secure the due performance of an order : 
or decree of Court one would have expected that those words would 
have been added after the words “to secure the due performance 
of a contract”. There was nothing to prevent the legislature 
from introducing those words if the object was to secure the per- 
formance of a decree or order of a Court. Suretyship ig a 
collateral engagement to answer for the debt, default or miscarriage 
of another. Inthe present case it is a collateral Con. s 





secure the due performance of the order of the Court, It| is 
Mr. Sen’s contention that the security bond is really an agreement 
between the Court, and the 16 tenants in the present case. "Ihe 
difficulty in accepting this contention is that Court cannot. possibly 
be regarded as a judicial person, and as we have to consider 
later with reference to the form of the bond, the bond is not at 
allin proper form having regard to what has been observed|by 
their Lordships of the Judicial Committee with reference| to 
security bonds under Or. 41, rr. 5 and 6 of the Code of Civil 
Procedure. It is pointed out by the Judicial Committee in the 
case of Raj Raghubar Singh vy. Jai Indra Bahadar Singh (1) 





“that the new Code of Civil Procedure, that of 1908, provides a 


special form of security bond to be given during the Mie d 


of an appeal The form shows that it is intended to be giyen 


(1) (1919) L. R. 461. A. 228. 
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to someons and not to be a mere undertaking to the Court, 
Whether that someone should be the other party or an officer 
of the Court is not made clear; but with this form in use it is 
not likely that the difficulty which surrounds the present case 
will arise in future," In the same case their Lordsbips stated 
that “the Court is not judicial person. It cannot take property, 
and asit cannot take property it cannot assign it In tbis view 
the form in which the security bond has heen executed in the 
present case does not seem to be correct. The security bond 
should be addressed to some cfficer of the Court such as the 
sheristadar or some other responsible officer. 


With regard to the question about the sufficiency of the stamp, 
the view we take receives support from a decision of a Full 
Bench of the Allababad High Court in the case of Stamp Reference 
by the Board of Revenue (1). We entirely agree with the obser- 
vations of the learned Judges in that case that there was no such 
agreement in that case between the Subordinate Judge, and the 
judgment-debtor which would amount to a contract within the 
meaning of Art. 57. Indeed no agreement was expressed there 
as here, This Court directed in the present case that execution 
was to be stayed upon security being furnished and it was in 
pursuance of an order of tbis Court that the security bond in 
the present case was furnished, The security bond is really a 
mortgage deed within the definition in cl 17, section a, already 
referred to, It is true that there is a decision of the Lucknow 
Chief Court which is contrary to the view which bas been taken 
by the learned Judges of the Allahahad High Court in this Pull 
Bench decision, but we preferito follow the Allahabad decision 
because we agree with the view that the word “contract” used 
inthe Art. $7 must be taken to meana contract as defined in 
section 2 (h) of the Indian Contract Act of 1872. 


We do not think that the allegeda greement as in the presant 
case between the Subordinate Judge andthe sureties who are no 
parties to the suit is such a ccntract as would be énforcible in law, 
We therefore think that the security bond should be stamped asa 
mortgage deed within the meaning of Art. 40. 


With regard to the form of the security bond, as has already 
been pointed out inthe passage to which reference has already 
been made in the decision of the Judicial Committee in aj 


(1) (1929) L L. R. 52 All, 844. 
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Raghubar Singh v. Jai Indra Bahadur Singh (1), the form of 
the bond must be in favour of some person, and we think that 
the bond should be in favour of a named person namely some 
officer. 


The result is that this Rule is made absolute and the Opposite 
Party is directed to put in within a month from this date the 
security bond addressed to some officer of the Court on which 
a stamp should be affixed according to Art 4o of the Indian 
Stamp Act treating the document as a mortgage deed, and the 
Opposite Party will also get this document registered within the 
said time. If this order is not complied with, the Rule for stay 
will stand discharged. 


Let this order be communicated to the lower Court and the 
execution records sent down, as early as possible. f 


There will be no order as to costs, | 
| 
P, R Rule made absolute. 


(1) (1919) L. Re 461 A. 228. 
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PRIVY COUNCIL. 


Present: Lord Roche, Sir Sohn Wallis, Sir Lancelot ` 
Sanderson, Sir Shadi Lal, Sir George Rankin. 


NAZIR AHMAD 
v. 
THE KING-EMPEROR. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
: AT LanohE.] : 


Criminal law—Evidence of confession— Ad missibility of—Oral evidence of 
Magistrata—Mayisterial confessions— Confession made to Magistrate not 
recorded by him—Criminal Procedure Code (Act V of :898) section 164. 


A confession made to a Magistrate and not recorded by him under section 164 
of the Code of Criminal Procedure cannot be proved in the trial of the person 
confessing by the oral evidence of the Magistrate to whom the confession had 
been made. ` ; 

This is an appeal by special leave in Jorma pauperis from a 
judgment of the High Court of Judicature at Lahore (Young, C. 7. 
and Monroe, J.), dated the roth October, 1935, which confirmed a 
judgment of the Additional Sessions Judge of Lyallpur dated 16th 
April, 1935, convicting the appellant of an offence punishable under 
section 396 of the Indian Penal Code (dacoity with murder) and 
sentencing him to death. 


The main questions which arise for consideration in this appeal 
are (1) whether, when the provision of section 164 of the Code of 
Criminal Procedure regarding the recordíng of confessions has not 
been complied with by a Magistrate empowered to record confes 
sions under that section, oral evidence of a confession made to bim 
, may be given by such Magistrate, and memorandum made by him of 
. the confession exhibited on the trial of tbe person alleged to have 

made the confession? (2) whether, if such evidence as is referred 
‘to above is inadmissible, the conviction of the appellant can be 
sustained ? l 


Tbe facts are set out fully in the judgment of their Lordships. 

C. Sidney Smith for the Appellant: In support of the inadmis- 
sibility of the oral evidence of the Magistrate referred to Farid v. 
The Crown (1); Partap Singh v. The Crown (2) ; Allah Dad v. 


(1) (1921) IL. L, R. 2 Lah, 325, 
(2) (1925) I; L, R, 6 Lab. gts." 
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Emperor (1) ; Abdulla v. The Crown (a); Queen Empress v. Vi 
(3) ; Tangedupalle Pedda Obigadu v. King-Emperor (4); In re Valla- 
munji Goundan (5) ; Zn re Arunachala Reddi (6) ; Queen| jit 
v. Bhairab Chunder Chuckerbutly (7); Fai Narayan Rai) v. 
Queen Empress (8); Barindra Kumar Ghose v, Emperor (9) ; 
Amiruddin Ahmed y. Empersr (10); Legal Remembrancer v. Lalit 
Mohan Singh Roy (11); Emperor v. Gulabu (12); Emperor v. 
Dutt (13) Emperor v. Ram Baran Shukla (14) ; Sidheswar Nath 
v. Emperor (15); Emperor v. Muhammad Ali (16); Queer 
Empress v. Raghu (17); Ramai Ho v. King Emperor (18) ; T) ‘ng 
Maung v, King Emperor (19) ; Bat Yin v. Emperor (20), 

A M. Dunne, K, C. and W. Wallach tor the Respondent : 
Referred to Narendra Nath Sircar v. Kamal Basini Dasi (a) ; r 
Emperor v. Maruti Santu More (22); Shere Singh v. Lhe 
Crown (23); Feros and Gulab v. Emperor (24); Farid v. The 
Crown (25); Khaman v, The Crown (26); Partap ‘Singh | v. 
The Crown (27); Abdulla v. The Crown (28); Bakhshan v. The 
Crown (29);Karan Singh v. Emperor (yo) ; Emperor v, Sidheshwar 
Wath (31). 

Their Lordships’ judgment was delivered by 

Lord Roche: This is an appeal im forma pauperis by special 
leave from a judgment of the High Court of Lahore dated icth 
October, 1935, which affirmed a judgment of the Additional 
Sessions Judge of Lyallpur dated the 56th April, 1935, ponvicting 
the appellant of dacoity with murder under section 396 of the 
Indian Penal Code and sentencing him to death. 

The appellant was convicted mainly, if not entirely, on the 
strength of a confesssion said to have been made by him to a 


{1) (1931) 137. L. C. 57. (a) (1933) I. L. R. 14 Labore. 290. 
(3) (1886) L. L. R, 9 Mad. 224. (4) (1921) I. L, R. 45 Mad.'a30, 
(5) (1931) L. L. R. 55 Mad. 711. (6) (1931) I. L. R, 5$ Mad. 717. 
(7) (1898) a C. W. N. 702. (8) (1890) I. L. R. 17 Calc. 862, 


| 
(9) (1909).1. L. R. 77 Calc. 467. (10) (1917) 1. L. R. 48 Calc. 557 (564). 


(1) (1921) I. L. R. 49 Cale. 167. (12) (1913) I. L. R, 35 All. 260. 


(13) (1922) I. L. R. 45 All. 166. (14) (1633) I. L. R. 55 All: 426. 
(13) (1994) A. I. R. (AIL) 351. (16) (1934) I. L. R, 56 All, 302, 
(17) (1898) I, L. R, 23 Bom. aat. (18) (1924) 3 Pat. 872. 

(19) (1905) 3 L. B. R. 173. . (20)[1930] A. 1. R. (Ran.) 53- 
(21) (1896) L. R. 23 I. A. 18 (26) ; I. L. R. 23 Calc. 563. ! 

(22) (1919) 21 Bom. L. R. 1065. (23) (1881) a1 P. R. 36. | 

(24) (1918) 11 P. R. 22. (25) (1921) I. L. R. 2 Lah: 325. 
(26) (1924) I. L. R. 6 Lah. 58. (27) (1925) I. L. R. 6 Lah. 415. 
(28) (1933) I, L. R, 14 Lah, 290. (29) (1935) IL L. R. 16 Lah. 012, 


(30) (1995) I. L. R. 16 Lah. 454. (31) (1933) L L., R. 56 Al, 730. 
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magistrate of which evidence was given by the magistrate but 
which was not recorded under section x64 of the Criminal Pro- 
cedure Code. It was not contended before their Lordships that 
the conviction could be supported if the evidence of the confes- 
sion was inadmissible. Nor was it disputed that if the evidence 
was inadmissible, then, in the circumstances of this case, by well 
recognised principles laid down by tbis Board, it would be proper 
humbly to advise His Majesty to interfere [see Pillai v. The 
King-Emperor (1) following in re Dillet (2).] Therefore the sole 
question for decision is whether such evidence was or was not 
admissible. The answer ultimately depends upon the meaning 
and effect of certain sections of the Criminal Procedure Code, 1898, 
The most material sections are in the following terms :— 


In Part V.—Information to the Police and their powers to 
investigate :—~ 

157.—(1) If, from information received or otherwise, an officer 
in charge of a police station has reason to suspect the commission 
of an offence which he is empowered under section 156 to investi- 
gate, he shall forthwith senda report of the same to a Magistrate 
empowered to take cognizance of such offence upon a police 
report, 


159. Such Magistrate, on receiving such report, may direct 
‘an investigation or, if he thinks fit, at once proceed, or depute 
any Magistrate subordinate to him to proceed, to hold a preliminary 
inquiry into, or otherwise to dispose of, the cnse in manner provided 
in this Code. 


162.—(1) No statement made by any person to a police 
officer in the course of an investigation under this Chapter shall, 
if reduced into writing be signed by the person making it; nor 
shall any such statement or any record thereof, whether in a police 
diary or otherwise, or any part of such statement or record, be used 
for any purpose (save as hereinafter provided) at any inquiry or 
trial in respect of. any offence under investigation at the time when 
‘such statement was made. 

164.—(1) Any Presidency Magistrate, any Magistrate of the 
‘first class and any Magistrate of the second class specially em- 
“powerd in this behalf by the Local Government may, if he is nota 
‘police officer record any statement or confession made to him in 


G) (1913) L. R. 40 L À. 193 ; 18 C. L. J. 395 ; I-L. R. 36 Mad. sor. 
(2) (1887) L. R. 12 App. Cas. 4t9. 
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the course of an investigation under this Chapter or at any time 
afterwards before the commencement of the inquiry or trial. 


(2) Such statements shall be recorded in such of tbe manners 
hereinafter prescribad for recording evidence as is, in his opinion, 
best fitted for the circumstances of the case, Such confessions 
shall be recorded and signed in the manner provided in secnon 
364, and such statements or confessions shall then be forwarded 
to the Magistrate by whom the case is to be inquired intoj or 
tried. 


(3) A Magistrate shall, before recording any such confession, 
explain to the person making it that he is not bound 'to make a 
confession and that if he does so it may be used as evidence against 
him and no Magistrate shall record any such confession unless, 
upon questioning the person making it, he has reason to believe 
that it was made voluntarily ; and, when he records any ponies 
he shall make a memorandum at the foot of such record to the 
following effect :—- i 








"I have explained to (name) that he is not bound 'to maké a 
confession and that, if he does so, any confession he may make . 
may be used as evidence against him and I believe that this con- 
fession was voluntarily made, It wastaken in my presence and 
hearing, and was read over to the person making it and admitted by 
him to be correct, and it contains a full and true account of |the 
statement made by him. 


(Signed) A. B., 
| 
Magistrate.” 


Lxplanation.—It is not necessary that the Magistrate receiving 
and recording a confession or statement should be a ‘Magistrate 
having jurisdiction in the case. 


Section 364 occurs in l'art VI Proceedings in Prosecutions, 
Chapter XXV, Of the Mode of taking and recording Evidence in 
Inquiries and Trials. It reads as follows :— l 


364.—(1) Whenever the accused is examined by any Magistrate, 
or by any Court other than a High Court established by Royal 
Charter,..the whole of such examination, including every question 
put to him and every answer given by him, shall be recorded in 
full, in the language in which he is examined; or, if that is|not 
practicable, in the language of the Court or in English ; and such 
record shall be shown or read to him, or, if he does not understind 
the language in which it is written, shall be interpreted to him 
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jn'a language which he understands, and he shall be at liberty to 
'exolain or add to his answers. 


. (2) When the whole is made cóuformablé to what he declares 
is the truth, the record shall be signed by the accused and the 


: Magistrate or Judge of such Court, and such Magistrate or Judge 


shall certify under his own hand that the examination was taken 
in his presence and hearing and that the record containns a full 
and true account of the statement made by the accused. 


(3) In ‘cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be bound 
«a8 the examination proceeds, to make a memorandum thereof 
inthelanguage ofthe Court, or in English, if he is sufficiently 
„acquainted with the latter language ; and such memorandum shall 
_be written and'signed by the Magistrate or Judge with his own 
hand, and shall be annexed to the record. If the Magistrate or 
Judge is unable to make a memorandum as above required, he 
shall record the reason of such inability.. 


(4) Nothing in this section shall be deemed to apply to the 
-examination of an accused person under section 263 or in the 
course of a trial held by a Presidency Magistrate. 


The remaining section to be quoted is section 533 which is in 
‘the following terms :—: 


533.—(1).1f any Court, before which a confession or other 
statement of an accused person recorded or purporting to be recor- 
ded under section 164 or section 364 is tendered or has been 
received in evidence, finds that any of the provisions of either of 
such sections have not been complied with by the Magistrate 
recording the statement, it shall take evidence that such person 
. duly made the statement recorded ; and, notwithstanding anything 
contained in the Indian Evidence Act, 1872, section 9r, such state- 
ment shall be admitted if the error has not injured the accused as 
to his defence on the merits. 


(2). The provisions of this section apply to Courts of Appeal, 
Reference and Revision. 


The facts of the case so far as they are necessary for the decision 
of the point may be very shortly stated. The house of one 
Guran Das was broken into on the night of 1rth October, 1934, 
and a‘theft was perpetrated. A hue and cry was raised and 
villagers attempted to intercept the dacoits, and there was .some 
shooting by the dacoits, or by one of them, with the result that 
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a villager was wounded and died. The appellant and a number 


1936. of other men who were tried with him were later apprehended and 
were kept in custody. No one had identified the dacoits at the 
stage of the robbery or at the stage of the shooting but they were 
said to have been met by a camel driver rather later in the night. 
Lord Roche. This man gave evidence and identified the appellant as one of 
m the dacoits, but the High Court was of opinion that no: reliance 
could be placed on this evidence, "There was some circumstantial 
evidence as to the stolen goods and as to a revolver which was 
found in the possession of another of the accused (Haji) and rt 
of the appellant. This evidence, though raising a strong &uspici n 
with regard to , the appellant's position either as a participant in 
the dacoity or as a receiver of goods stolen in the course of if, 
was, as has been already stated, insufficient to warrant a. conviction. 
The evidence of one Mr. L. D, Vasisht, a First Class Magistrate, 
and therefore a magistrate entitled to proceed under section 164 
was the determining evidence. This witness deposed that on 
14th November, 1934, on the application of the police ane under 
the orders of the District Magistrate, he proceeded by car to tHe 
scene of the dacoity and to the places material to the events 
connected with it. The accused in handcuffs accompanied bil 

in another car. The object was said to be that the accused, 

including the appellant, might be given the opportunity of 

voluntarily and after a caution leading the way and showing O 

the magistrates the places where incidents in tbe crime occurred. 

„On arrival, the magistrate said that he excluded the police, r 

sent them to stand apart at a distance, nnd then was led roun 

by each man and the places were pointed out. As to the appel- 

lant the magistrate deposed that the result was a full confessio 
to participation in the robbery and to firing a revolver in the 
course of the pursuit. The deponent said he made rough notes 
of what he was told and, after dictating to a typist a memorandum 
from the rough notes, then destroyed them. He ‘produced, and 
there was put in evidence, a memorandum, called a note, signed 
by him, containing the substance but not all of the matter t 
which he spoke orally. The note was signed by him and at the 

end, above the signature, there was appended a certificate som 
what to the same effect as that prescribed in section 164] andi 
particular stating that the magistrate believed that “the pointing 

out and the statements were voluntarily made”. But it was no 
suggested that the magistrate though he was manifestly! a 
under Part V of the Code either purported to follow or! in fact 
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followed the procedure of sections 164 and 364. Indeed, as 
there was no record in existence at the material time, there was 
nothing to be shown or ta be read to the accused, and nothing 
he could sign or refuse to sign. The magistrate cffered no 
explanation of why he acted as he did instead of following the 
procedure required by section 164. The statement of the appel- 
lant when questioned by the Sessions Judge was a direct and 
simple denial that he had ever made the admissions the magis- 
trate said he had made or done any of things he was said to have 
confessed to doing. The statements of the other accused men 
were to the same effect, : 


The Additional Sessions Judge, acting on the admissions, found 
the appellant guilty, and on the strength of the same admissions 
held that he was the ringleader and the man who used a firearm 
and therefore sentenced him to death. The other accused were 
convicted and received sentences either of transportation or rigorous 
imprisonment, The High Court held the evidence of confessions 
admissible in the form in which it was given, saying that “ it has 
long been held in this Court that evidence of this nature is admis- 
sible” and was " satisfied that all the accused have been properly 
convicted on their own confessions", It therefore confirmed the 
conviction and sentence. 


Upon the argument of the appeal the attention of the Board was 
rightly directed to a considerable number of decisions in the Courts 
of India dealing with the same or similar points arising upon the 
same statute or upon earlier statutes of much the same tenour, In 
the course of the judgments in these cases the various considera- 
tiors on both sides have been presented and dealt with, so that 
their Lordships are not without information as to the views of 
Judges in India. on the subject, But any lengthy review of the 
‘decisions is neither necessary nor helpful, the more as there 
emerges from the decisions great divergence of judicial opinion. 

The general tendency and stateof authority in the Courts of 
India as appears from these decisions is as follows ;— 


In Lahore the High Court has held both ways. The most recent 
authority for admissibility is in 1933, 4ddulla v. The Crown (1), 
and in 1935, Bakhshan v. The Crown (2), and there are earlier 
cases to the same effect, viz, Shere Singh v. The Crown (3) and 
Feroz and Gulab v. Emperor (4). But against admissibility are 


(1) (1933) I. L. R. 14 Lab. 290. (a) (1933) I. Le R. 16 Lah. gta, 
(3) (1881) 21 P, R, (Cr.) 36. (4) (1918) 11 P, R, (Cr) 22. 
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Ie. Farid v. The Crown (1), Allah Dad v. Emperor (3). In Allahabad 
1936. the decision in Emperor v. Ram Baran Shukla (3) is injfavour!of 


Nazir Ahmad the appellant; but the practical result of this decision jis much 
diminished by the very wide view taken by the Full Court of the 
scope of section 533 in Æmgeror v. Muhammad Ali (4). Ini Caleutta 
Lord Roche, the decisions have been almost if not quite uniformly in favourjof 
ves the inadmissibility of such evidence. See Queen Empress v. Bhai- 
rab Chunder Chuckerbutty (5) in which the leading judgment was 
given by Banerjee, J. and concurred in by Maclean, C.J. The 
reasoning of this judgment is lucid and ccgent. In the same sense 
are the following decisions =X af Narayan Rai v. Queen Emp (55 
(6) Amiruddin v. Emperor (7), Legal Remembrancer v. Lalit 
Mohan Singh Roy (8). In Madras there isa closely reasoned deci- 
sion of Parker, J. against admissibility Queen Empress v. Viran (9) ; 
but in the contrary sense is the decision of Zangedupalle Pedda 
Obigadu v. King Emperor (x0). A decision in Burmah favourable 
to the appellant, Zhein Maung v. King Empgeror(1) was also called 
to the attention of the Board as were a number of other cases 
which, however, mainly turned upon the scope and effect of sec- 


tion 533 and upon the extent to which that section operatéd to D 


yv. 
The Kiog Emperor. 








defects and to enable statements or records not complying with the 
requirements of the material sections of the Code to be made 
admissible in evidence. In this case no question of tbe operation 
or scope of section 533 arises and their Lordships desire to express 
no opinion on that matter. It is here conceded that the agistrate 
neither acted nor purported to act under section r64' or sec- 
tion 364 and nothing was tendered in evidence as recorded lor 


purporting to be recorded under either of those sections. | | 


The matter to be considered and decided is one of plain prin- 
ciple and first importance, namely, is such oral evidence jas thatlof 
the magistrate, Mr, Vasisht, admissible? It was said for the respon- 
dent that it was admissible just because it had nothing to do with 
section 164 or with any record. It was argued that it was admigsi- 
ble by virtue of sections 17, 21, 24 and 26 of the Evidence t, 
1872, just as much as it would be if deposed by a person other 
than a magistrate, It was also said, and with this argument i 


(1) (1921) I. L. R. 2 Lab. 325. (2) (1951) 137 I. C. 57. | | 
(3) (1933) I. L, R, 55 All. 426. (4) (1933) I. L. R, 56 All. 302. 
(5) (1898) 2 C. W, N. 702. (6) (1890) I. L. R. 17 Calc. 862. 
(7) (1917) I. L. R. 45 Calc. 557. (8) (1921) 1. L. R, 49 Calc. 167. 
(9) (1886) I. L. R. 9 Mad. 224. (10) (1921) I. L. R. 45 Mad. 230. 


(11) (1905) 3 L, B. R, 173. ; | 


* i 


‘ 
* y ‘ 
. : 

a | 
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Lordships agree, that if the oral evidence was admissible then 
section gr of the Evidence Act requiring evidercs in writing did 
not apply because the matter would in such & case not be one which 
bad to be reduced to writing. For the appellant it was said that 
the magistrate was in a case very different from that of a private 
person, and that his case and his powers were dealt with and 
delimited by the Criminal Procedure Code, and that if this special 
Act dealing with the special subject matter now in question set a 
limit to the powers of the magistrate the general Act could not be 
called in aid so to allow him to do sometbing which he was unable 
to do, or was expressly or impliedly forbidden to do, by the special 
Act. The argument was that there was to be found by necessary 
implication in the Criminal Procedure Code a probibition of tbat 
which was here attempted to be done: in other words that the 
magistrate must proceed under fection 164 or not at all, 


To this contention it was answered that there was no ground for 
reading the word “ may ” in section 164 as meaning “ must” on the 
principle describel in Yulius v. Bishop of Oxford (1). There is no 
need to call in aid this rule of construction—well recognised 
in principle but much debated as to its application. It can hardly 
be doubted that a magistrate would not be obliged to record any 
confession made to him if, for example, it were that of a self 
accusing madman or for any other reason the magistrate thought 
it to be incredible or useless for the purposes of justice. Whether 
`a magistrate records any confession is a matter of duty and dis- 
cretion and not of obligation. The rule which applies is a 
different and not less well recognised rule, namely, that where a 
power is given to doa certain thing ina certain way the thing 
must be done in that way or not atall. Other methods of per- 
formance are necessarily forbidden. This doctrine has often been 
applied to Courts—Zaylor v. Taylor (2)—and although the magie- 
trate acting under this group of sections is not acting as a Court 
yet he is a judicial officer, and both asa matter of construction 
and of good sense there are strong reasons for applying the rule in 
question to section 16}. 


On the matter of construction sections 164 and 364 must be 
looked at and construed together, and it would be an unnatural 
construction to hold that any other procedure was permitted than 
that which is laid down with such minute perticularity in the 


(1) (1880) L. R. 5 App. Cas, 214» 
(2) L. R. 1 Ch. D. 426 (431). 
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„it is not permissible foran accused person to give evide 
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sections themselves, Upon the construction adopted by the 
Crown, the only effect of section 164 is to allow evidence to be 
putin a form in which it can prove itself under sections 74/and 
80 of the Evidence Act. Their Lordships are satisfied that|the 
scope and extent of the section is far other than this, land that it 
is a section conferring powers on magistrates and delimiting them, 
It is also tobe observed that, if the construction contended for 
by the Crown be correct, all the precautions and safeguard ai 
down by sections 164 and 364 would be of such trifling value as 
to be almost idle. Any magistrate of any rank could! depo 

a confession made by an accused so long as it was not induced 


-by a threat or promise, without affirmatively satisfying himself 


that it was made voluntarily and without showing or| reading to 
the accused any version of what he was supposed to have said or 
asking for the confession to be vouched by any signature. The 
range of magisterial confessions would be so enlarged by ie 
process that the provisions of section 164 would almost, inevitably 
be widely disregarded in the same manner as they were Nm 





in the present case. 

As a matter of good sense, the position of accused persons 
and the position of the magistracy are both to be considered, 
An examination of the Code shows how carefully and precisely 
defined is the procedure regulating what may be asked of or 
done in the matter of examination of accused persons and as to 


„how the results are to be recorded and what use is to be made 


on 
oath. So with regard to the magistracy: itis for obvious reasons 
most undesirable that magistrates and judges should!be in| the 
position of witnesses in so far asit can be avoided. |Sometimes 
it cannot be avoided, as under section 533, but where matter 
can be made of record and therefore admissible as jsuch there 
are the strongest reasons of policy for supposing that|the legisla- 
ture designed that it should be made available in that formand 
no other. In their Lordships’ view it would be particularly 
unfortunate if magistrates were asked at all generally jto act rather 
as police officers than as judicial persons; to be by, reason of 
their position freed from the disability that attaches to police 


of such records. Nor is this surprising in a jurisdiction on 


‘officers under section 162 of the Code; andto beat the 





time freed, notwithstanding their position ns magistrates, om 
any obligation to make records under section 164. In the result 
they would indeed be relegated to the position of ordinary citizens 
{ 
| 
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as witnesses and then would be required to depose to matters RE 


transacted by them in their official capacity unregulated by any 1936, 
statutory rules of procedure or conduct whatever. "Their Lord- 
ships are, however, clearly of opinion that this unfortunate position 
cannot in future arise because, in their opinion, the effect of the M iE 
statute is clearly to prescribe the mode in which confessions are Lord Roche. 
to be dealt with by magistrates when made during an investigation, D 
and to render inadmissible any attempt to deal with them in the 
method proposed in the present case, The evidence of Mr, Vasisht 
should therefore, in the opinion of their Lordships, have been 
rejected by the Court. ‘The admission in evidence of Mr. Vasisht’s 
memorandum, such as it was, is a minor point. It does not appear 
to have been used by him merely to refresh his memory, but to have 
been put in as a document. This is of no great importance, because 
if the oral evidence was allowed perhaps no more mischief was done 
by the admission of the memorandum ; but it has always to be 
remembered that weight, or apparent weight, is lent to oral testi- 
mony by a written version of it closely related in time to tbe 
events described, and it is an additional objection to the proceed- 
ings under review that such a record as this should bave been 
admitted in evidence. ` 
For these reasons their Lordships have humbly advised His 
Majesty that this appeal should be allowed and the conviction of 
the appellant should be set aside. 


H. S. Z Polak : Solicitors for the Appellant. 
Solicitor, India Office: Solicitors for the Respondent. 
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CIVIL REVISION. 
Before Mr, Fustice R, C. Mitter. 
^ A SHAIK ILIMADDIN | . 


v. 
SHAIK ABIDULLA AND OTHERS,* 








Evidence, recording of —Small Cause Court Judge, if bound to record evidence 
in eXtenso or to make a summary of statements—~Fudgment not 
supported by evidence —Evidence not properly recorded as to enable the 
High Court to form a definite opinion —Duty of High Court. | 
A Small Cause Court Judge is not bound to record the evidence in extenso 

but it is incumbent upon him to record such statements of witnesses, or to | make 


a summary of those statements in the deposition, as recorded, on which he 
l 





relies in his judgment. 

When the judgment of a Small Cause Court Judge is nol supported by the 
evidence as recorded, and the evidence has not been recorded in sucha way 
asta enable the High Court to ‘form any opinion as to the respective; cages 
of the parties before the Court, and on what material circumstances the 
learned Judge has relied upon in support of his judgment, the High | Court 
set aside the judgment of the Small Cause Court Judge and sent back the case 
for retrial. : | 

Application under Section 25 of the Provincial Small Cause 
Courts Act by the Plaintiff, | 


The material facts will appear from the judgment, | 
Mr, Hiran Kumar Roy for the Petitioner, 
Mr. Annada Charan Karkoon for the Opposite Party 


The judgment of the Court was as follows ; 


In this case I am convinced that the judgment is not a proper 
one and there has not been a proper trial. 

The plaintiff, who is the petitioner before me, sued the defen- 
dant for recovery of a sum of Rs. 135 onthe basisithat hà had 
deposited with him a sum of Rs, 120 and Ra, r5 is claimed as com- 
pensation. ‘Two witnesses were examined on behalf of the plaintiff 
and two on behalf of the defendant. Their evidence as recorded 
by the Small Cause Court Judge runs aa follows :— 

“Plaintiff Ilimaddi proves the claim. I made first demand 
after 3 years of the deposit, P. W. 2 Mahammad Ali: Plaintiff 
demanded. Defendant admitted in last Falgun.! Defendant 


Abidali denies the deposit and the liability. Defehdant No. a 





*Civil Revision Case No. 14 of 1936, against the judgment ‘of A. Ahmed, 
Esq., Munsiff, Kishoregunj, dated the 16th September, 1935. i 
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denies the deposit and liability." This is the whole of the evi- 
dence as recorded. In the judgment the learned Judge says 
this: "Plaintiff during trial however, makes out a case of his 
wages remaining due.” Then he makes another remark :—" Besides 
from the evidence and circumstances I am quite convinced that 
neither any deposit was made of cash money to the defendants, 
nor did the plaintiff work asa field servant under the defendant 
during 1335 and 1336 B.S. The case istotally false and has 
been instigated by Ebrahim with whom the defendants have got 
enmity.” In the deposition of the plaintiff, as recorded, I do not 
find that he servel the defendant during 1335 and 1336 B. S. Even 
that statement is not in his plaint. Then the learned Judge 
proceeds to find against the plaintiff from the evidence and cir- 
cumstances. What those circumstances are I am at a loss to find 
out from the record, for in the evidence as recorded, there are 
no circumstances indicated from which that conclusion could 
be arrived at. Then the last sentence of his judgment is that 
the case istotally false and has been instigated by the defendants 
out of enmity. In the evidence which has been recorded by the 
learned Judge there is nothing to support this statement. A Small 
Cause Court Judge is not bound to record the evidence in extenso 
but it is, in my judgment incumbent upon a Small Cause 
Court Judge to record such statements of witnesses, or to make 
a summary of those statements inthe deposition, as recorded, on 
which he relies in his judgment. 

I, accordingly, hold that the judgment is not supported by the 
evidence as recorded, and the evidence has not b:en recorded 
in such a way as toenable this Court to form any opinion asto 
the respective cases of the parties before the Court, and on what 
material circumstances, as I have pointed out above, that the 
learned Judge has relied upon in support of his judgment. Those 
facts and circumstances ought to have been noted by him when 
he was recording the evidence of the witnesses, who came and 
deposed before him. I, accordingly, set aside the judgment of 
the learned Small Cause Court Judge and send back the 
case for retrial ; the witnesses to be produced by the parties are to 
be examined afresh and the learned Small Cause Court Judge will 
proceed to record the evidence in accordance with the principles 
which I have indicated above, 


The Rule is made absolute ; hearing fee is assessed at one gold 
mohur to abide the result. 
H. K. B Rule made absolute, 
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APPELLATE CIVIL. 


| 
| 
Before Mr. Fustice D. N. Mitter and Mr. Fustice 
B. N. Ratu | 
i 


HANIFULLA AND ANOTHER 


v. 


= { 


BRAJENDRA KISHORE ROY CHOUDHURY 
AND OTHERS,* p 


5 i 





i 
Possession, suit for—Assam Land and Revenus Regulation (1 of 1886), See 6 
Cl. (b)—Right acquired by adverse possession - Settlement of estate — 
Subsequent settlement of part of estate-—Furisdiction of Civil Court — 
Assam Land and Revenue Regulation, 1885, Sees. 34, 154(a)— Xesne profits 
against Government, : 


Per Curiam: A right acquired by prescription isa legally derived right 
within the meaning of section 6 clause (b) of the Assam Land and Revenue 
Regulation, 1886. i 


The Indian law like an English law practically transmutes long possessior of 
real property into ownership by bringing to an end that right of the owner. 


Bipradas Pal Chowdhury v. Kamini Kumar Lahiry (1) and Mohini Cha 
Deb Choudhury v. Pyari Lal Das (2) referred to. 


Per Mister, ¥ : Anoffer of an estate for re-settlement after partitioning 
the same is in excess of the authority of a settlement officer and re-settlement of 
the same is stra vires of the Assam Land and Revenue Regulation, 1886. : 


The Colonial Bank of Australasia v. Willan (2) referred to, — | 


Section 124 clause (1) (a) of the Assam Land and Revenue Regulation, 1886, 
refers to cases where an act of the Settlement officer is in conformity with the 
essential provisions of the Regulation which gives him jurisdiction | to act but 
there have been irregularities in the mode of carrying out the act. Hence, it a 
re-settlement of the whole estate had been made and the revenue had been 
increased considerably, such re-settlement cannct, be questioned in Civil 
Court. ' 


The plaintiff stated that he was owner in possession in maliki right | by 
settlement and by right of adverse possession of certain estate containing two 
Beels B and D; that as he acquired the status of landholder, he was entitled to 
get fresh settlement from the Government on the expiry of the previous settle- 
ment in 1922 not only-of the two Beels but of the entire estate. | These two 


* Appeals from Original Decrees Nos. 36 and €8 of 1929, against the decree ot 
Babu Rebati Ranjan Mukherjee, Additional Subordinate Judge, 3rd Court, Sylhet, 
dated the a4th September, 1928. i 
(1) (1221) L. R. 48 I-A 499 (507). > : 
(2) (1916) I. L. R. 44 Calc. 412 ; 25 C. L. J. 99. i 
(3) (1874) L. R, s P. C. A. C. 417 (442). 
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Beels had previously formed part of two different estates. The Settlement Officer 
proposed to settle the Beels with the plaintiff but the plaintiff refused as the 
Government had no right to settle separately. Hence the Beels were settled for 
'3 years with defendants Nos ato 4. The partition was effected without any 
application from the landholder concerned and was not authorised by any provi- 
sions of the Assam Land and Revenue Regulation, 1826 : 


Held, that the proposal as well as settlement with defendants Nos. 2 to 4 
were ultra vires of the Statute. 


. Per Rau, F.: Thatas the proceeding was a composite one, being partly a 
seltlement and partly a partition entirely foreign to the Regulation, section 154 


of the Regulation of 1886 was no bar to the Civil Court pronouncing such a pro- 
ceeding to be ultra vires. 


That under section 154 (b) of the Assam Land and Revenue Regulation, 1886, 
the Civil Court had no jurisdiction to decide the questions as to the amount of 
revenue to be assessed or as to the mode or principle of assessment. 


Per Curiam : That on the basis of re-settlement it was not permissible 
to defendants Nos. 2 and 3 to dispossess the plaintiff, as the latter was under 
section 34 of the Assam Land and Revenue Regulation, entitled to hold on after 
the expiry of his previous settlement. 


Per Mitter, €.1 That under section 154(1) (a) of the Assam Land and 


- Revenue Regulation, 1886, it was not open to the plaintiff to question the validity 
of the assessment. 


Fer Curiam: That the previous decree of the High Court to the effect that 
the plaintiff No.1 had acquired a title by adverse possession in Beel D to the 
extent of his share against M or his succesors, and that the plaintiffs in that 
suit claiming through M had no subsisting right in the one-third share held by 
the defendants who were the present plaintiff and others, although could not 
operate as res judicata against the defendants Nos. 2 and 3, as the suit in which 

"the appeal to the High Court arose was tried by a Munsiff who had no jurisdiction 

to try the present suit the finding on the question of adverse possession was the 
finding of a Court which was dealing with facts nearer to their ken than the facts 
were to the High Court in the present case and it created a paramount duty on 
the appellants in the present appeal to displace that finding. 


Midnapore Zemindary Co. v. Naresh Narayan Roy (1) referred to. 


That as the settlement by the Government was ultra vires, possession of 


, Persons claiming under the Government was wrongful possession and the Govern- 
ment was Hable for mesne profits. 


Secretary of State v. Saroj Kumar (2) referred to. 


Appeal by Defendants Nos, 1 to 3. 
The material facts appear from the judgment. 
Mr. Pares Lai Shome for the Appellant in No. 56, 


Drs. Sarat Chandra Basak and Bijan Kumar Mukherjee for the 
Appellant i in No. 68. 


(1) (1920) L. R. 48 1. A. 49 (S5). 
(2) (1934) L. R. 62 I. A. 53 ; 39 C. W. N. 405. 


Civit. 


1935. 
Co 
Hanifulla 


v. 
Brajeodra Kishore 
Roy Choudhury. 


460 


Civic, 
1935. 
—— 

Hanifulla 


* v. 
Brajendra Kishore 
Roy Choudhury. 


August, 26. 


i 
; 
i 
THE CALCUTTA LAW JOURNAL. (Vor. LXIV. 


Dr. Nares Chandra Sen Gupta, Messrs. Birendra Kumar De and 
Bamaprosanna Sen Gupta for the Respondents. | 


C. A, V. 


The following judgments were delivered : 


D. N. Mitter, J. :—The suit in which these two appeals arise 
was brought by the plaintiff now respondent for several,reliefs viz. 
(ka) for declaration of plaintiffs mourasi maliki right by ‘settlement 
and by right of adverse possession for upwards of 72 years t 5 
share of the two Beels (fisheries) known as Dhola and Baruri Beels 
described more fully in the schedule to the plaint, and of |the 
Chapras, Nalas, Khals and Kuris attached thereto, (kha) fora 
declaration that according to the provisions of the Assam Land and 
Revenue Regulation, 1886 the plaintiff is entitled after the expiry of 
the period of settlement of 1902 to get fresh seltlement pt a proper 
Jama of lands described in the schedule and of the two, said Beels 
from Government,(ga) for a declaration that the Government has no 
right to separate the landa of the Beels Baruri and Dhola from the 








„other lands of Pottahs Nos. 82 and 129 to assess any rent therefor 


separately in arbitrary manner or upon the produce, (gha) for a decla- 
ration that the rent which has been demanded on behalf of the 
Government separately and unjustly and illegally on account of 
the land in claim inthe schedule is ura vires, null and void, (cha) 
for a declaration that with respect to land mentioned in| the 
schedule the settlement which had been granted by the Government 
in favour of defendants 2, 3 and 4 may be declared void, ultra vires 
and inoperative, (chha) for recovery of possession if during the pen- 
dency of the suit the plaintiff be said to have been disposse sed 
from the two Beels or any portion thereof, (ja) for mesne profits trom 
the month of Pous 1330 B. S. to the time of recovery of possession, 
(jha) for such other reliefs as plaintiffs may be entitled to, and (niya) 
for costs and for these other reliefs embodied in prayer:Una, Chha 
and Ja in respect of which plaintiff's claim has been dismissed/and 
there is no controversy in the present appeal. The principal defen- 
dants to the suit were the Secretary of State for India in Council 
(defendant No, 1) who is the appellant in appeal No. 68 of 1929 
and Hanif Mahi (defendant No. 2) and Karimdi Mahi |(defendant 
No. 3) who are appellants in appeal No. $6 of 1929 and Madan 
Mahi (defendant No. 4) who was a party respondent to both these 








appeals but who has died during the pendency of the appeal "Tbe 


learned senior Government pleader asked for an adjustment in drder 
to bring the legal representatives of defendant No. 4 onithe record. 


But as these two appeals were very old appeals having | been filed 
| 


e 
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in 1929 Dr. Sen Gupta appearing for fhe plaintiff respondent 
objected to the adjournment contending that defendant No. 4 was 
not a necessary party to these appeals as the settlement in favour 
of defendant No. 4 has been cancelled and agreed that the decree 
against defendant No. 4 may be discharged. 

The suit was instituted by Brajendra Kishore Roy Choudhury 
(plaintiff No. 1) against 47 defendants. Defendants r to 4 were 
described as the principal defendants, amongst the fro forma defen- 
dants 5 to 4r were described as the co-sharers, defendants 42 to 47 
were lessees under plaintiff No. x and have on their own application 
been transferred to the category of plaintiffs and are now plaintiffs 
No. 2 to 7 ` 

The case stated in the plaint is that the plaintiff is the owner in 
possession in maliki right by settlement and by right of adverse 
possession of Z4 share of Baruirai covered by illam Potta bearing 


No. 117 $5575 present No. 2 and No. 149 44574 present No. 3 


and of the two Beels Baruirai and Dhola covered by illam Potta 
bearing No. 118 Ue present No. t which are fully described in 
the boundaries in the schedule and that he has been in possession 
by granting settlement to tenants; that the lands covered by the 
Beels w re waste lands unfit for reclamation and were settled 
Originally under the waste lands rules; thatthe plaintiff and bis 
predecessors with great care and at enormous cost erected embank- 
ments and have turned them int» a highly valuable fishery ; that the 
plaintiff has acquired by settlement and by adverse possession for 
more than 12 years the status of landholder within the meaning of 
the Assam Land and Revenue Regulation and that he is entitled 
to get fresh settlement from the Government not only of the two 
Beels but the entire lands described in the schedule ; that after the 
last cadastral survey the lands in the schedule together with other 
lands were given by Government in llam settlement in rgoa fora 
period of 20 years and tbe settlement expired in March 1922, that 
notwithstanding the expiry of the lease the Government accepted 
for the years 1922-23 from plaintiff and other proprietors mentioned 
in gotta the entire rent for the entire lands covered by the Potta 
as the Government was bound under the law to do ; that there is a 
custom as to how the rate of rent per bigha is to be fixed for lands 
settled when gatif lands are reclaimed or when the condition of 
the same is changed and according to the said custom Ilam lands 
are given in settlement ; that if there is any Beel in any Ilam mahal 





or if any lands in Ilam mahal are converted into Beel, there is-no - 
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custom that only the lands appertaining to the said Beels should be 
separated from llam mahal or that the land of the Beels should be 
given in settlement separately ; that the Government has no ui» 
to grant s.ttlement separately of only the Beels’ lands or to assess 
reverue upon the produce of the Beel in an arbitrary manner ; that 
on receipt of a notice signed and issued by the Sub-divisional officer 
of Moulavi B:zar, an agent of the defendant No. 1 on the byth June 
1923, the plaintiff came to know that a proposal was made to settle 
the Beels Baraiuri and Dhola with the plaintiff at an annual rental 
of Rs, 500 for a period of 4 years from 1329 to 1331 B. S, that jon 
receipt of the said notice the plaintiff appeared before the Sub-divi- 
sional Officer of Moulavi Bazir and filed a petition of objection jon 
the allegations that the Government had no right to assess any rent 
arbitrarily and separately only for the two Beels ; that the nnn 
cf objection having been dismissed by the Sub-divisional!Officer of 
Moulavi Bezir the'defendants Ncs.2 and 3 and the defendant 
No. 4 (Madan Mahi) on accepting the rental of Rs. 500; fixed by 
Gov.rnment, took settlement of the said two Beels ifrom the 
Government fora period of 3 years on the 17th September 1923 
and on the 2oth September 1923 ; that the Government, | ai 
had already realised from the plaintiff and the other proprietors 
mentioned in the aforesaid two Pottas Nos, 82 and 129 the entire 
tental for 1329 B. S,at the previously fixed rate; hence the 
Government had and has no right to accept the rent of Rs, $00 
again for 1329 B. S. on account of lands of the disputed two Beels 
of Baraiuri and Dhola ; that the plaintiff having refused to take 
settlement of the Beels Baraiuri and Dhola at an annual 'rental | of 
Rs. 500 inaccordance with the improper and unjust proposal | of 
the Government, only the lands appertaining to the said two Beels 
were settled with the defendants Nos. 2, 3 and 4 on behalf of the 
defendant No x upon which the principal defendants in ' collusion 
with each other attempted to dispossess the plaintiff and his ijara- 
dars, the pro Jorma defendants from the lands of the said two Beels 
in Poush 1336 B.S. Upon this state of the pleading the plaintiff 
bas asked ior the reliefs mentioned in the beginning of the 
judgment, 

The defence of the Secretary of State falls under several heads. 
(t) That the suit is barred by the provisions of Assam Land and 
Revenue Regulation. (2) The Civil Court has no Jurisdiction to 
try and decide questions raised in prayers ‘Ga’ to ‘Cha’. (3) 
Rights are enjoyed subject to the power of legislation vested/in 
the Government. From the beginning of the Land Revenue settle: 


* i 
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ment it has been an invariable rule of law that at every new 
settlement there must be a new classification and a new rate of 
assessment to be determined by the Settlement Officer under the 
direction of the Government and with its approval. Government 
is the sole judge of the propriety of the classification and the 
suitability of the rate and the amount of revenue settled by the 
Government Officer is final. 'This has been the law always and 
this is the law now. It is also not correct proposition of law that 
fisheries included in a lease cannot be assessed and offered for 
the settlement separately from the other lands of the Potta, There 
is nothing in the Assam Land and Revenue Regulation to prevent 
such splitting up. 

(4) It is not true that there was no rule for splitting up a 
Potta into two or more Pottas, Even in the case of the present 
Pottas old Potta No. 82 was split up into two new Pottas Nos. 2 
and 3 and the old Potta No. 129 was split up into two new Pottas 
Nos. 1 and 2 at the last re-settlement and tbe plaintiff and his 
predecessors accepted settlement of the split up Pottas without 
any objection, protest or murmur. It is not a correct proposition 
of law that Government has no power to settle the Beels separately 
or to assess them for their own profits. Government has not 
assessed them in an arbitrary manner. 

(5) In course of time the Dhala and Baraiuri Beels falling 
within the 4 Pottas mentioned hav2 become one fishery and it is 
inconvenient, nay well nigh impossible, to fish them separately 
and it was this circumstance which gave the plaintiffs a footing in 
those portion of the fishery which fell outside the Pottas out of 
old Potta No. 82 of which he was one of the settlement holders. 
Though he was not entitled, as of right, to settlement of those 
portions of fishery falling within the 2 Pottas out of old Potta 
No, 129, as he was not the settlement holder thereof and had not 
acquired the status of the landholder in respect of the same, yet 
the Settlement Officer determined in the exercise of his own 
discretion to offer him settlement of those portions also on the 
strength of his possession as tho plaintiff has neither any right nor 
any possession of the rest of the lands of the 2 Pottas ; this neces- 
sarily involved the separation of the fishery from these lands. 

The defence of the defendants 2 and 3 is substantially the same 
as that of the Secretary of State, but special defence was pleaded 
with reference to the claim of the plaintiff to 44rd share of Dhola 
Beel by virtue of adverse possession. These defendants main- 
tained that the plaintiff has not acquired any title to Dhola Beel 
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as they have not been in adverse possession of the same |for móre 
than twelve years, 

A further defence was taken that the plaintiffs oDtoined|an 
unjust'and illegal order for temporary injunction in the present 
suit by various devices and the High Court set asice the same 
on appeal These defendants claimed compensation under section 
95 of the Civil Procedure, Code, l 

On this state of the pleadings as many as twenty-five issues were 
framed. See pages rro to rra Book A, The principal contro- 
versy, however, centered round issues 16, 17 (a) (b) (c), 18 and 9. 
The Subordinate Judge of Sylhet after taking oral and documen- 
tary evidence which are voluminous has come to the conclusion 
that plaintiffs are entitled to all the reliefs prayed for except the 
reliefs in the prayer clauses ‘Una’, ‘Chha’ and ‘Ja’, He; also held 
that plaintiffs are entitled to mesne profits against all the defen- 
dants jointly up to the 3rst of March 1925 but he ‘held that 
Secretary of State was not liable for mesne profits after that period. 
As against defendants 2 and 3 it has been held that they are liable 
up to the period of their last fishing before delivery of possession. 

It is against the decree.cf the Subordinate Judge that two 
appeals have been preferred, one by the Secretary of State and 
the other by the defendants 2 and 3. Some of the grounds of the 
two appeals are common and we will deal with them first. It is 
contended for the appellants in both the appeals that the Subotdi- 
nate Judge has done wrong in holding that separate settlement 
of the two Beels without assessment of the rest of the lands} of 
the estate was illegal and wu/Zra vires, and that the joint settlement 
of the two Beels was illegal, It is argued that there .is no! provision 
of the Assam Regulation which prohibits a Revenue Officer 
from assessing revenue on a part of the estate sod nali a 
settlement thereof with the original holders at a particular revenue 
and settling the rest of the estate later at a particular revenue. 
It is also argued that so far as Dhola Beel is concerned the 
plaintiff No. r cannot be regarded as a landholder within the 
meaning of the Regulation because no settlement of Dhola Beel 
was made with him or his predecessor in interest, and it cannot 
be said that the right which the plaintiff acquired by us 
possession in one-third share of the said Beel was a right legally 
derived from a previous landholder within the.meaning of section 
6 (b) ‘of the Assam Land and Revenue Regulation, 1886. It was 
further contended that the Civil Court has no jurisdiction | to 
question the validity of the assessment and that therefore he 
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decree of the Subcrdinate Judge must be: varied if the other 
contentions fail by deleting from prayer ‘Kha’ the words ‘at a 
proper Jama’ in line 4 of the said prayer as also by deleting from 
prayer ‘Ga’ the words ‘or upon the produce’ in line 5 of the said 
prayer. 

In order to understand the contentions raised on behalf of 
the appellant the following facts required to be stated. The lands 
mentioned in the schedule to the plaint along with the Beels 
belonged ‘to Government as waste lands locally known as Ilam 
lands. The history of Ilam lands is given in the admirable intro- 
duction to the Assam Land Revenue Manual at pages xciii to 
‘citi, ` There is one passage in the introduction which may be 
quoted below -—"Certain principles were laid down by the Bengal 
Government in 1869 which among other things declared the pro- 
prietory right in Ilam lands to belong to Government, and that 
Government was at liberty to dispose of them as it thought 
proper.” 

These lands of Baruiari held under an Ilam Potta No, $2274 
referred to later in this judgment as Potta 82 belonged to (1) 
Bama Sundari (2) Rajendra Das (3) Rajendra K. Roy Chow- 
dhury—father of plaintif (4) Bissessari Debya—mother of 
plaintiff and (5) Akhoy Nath Roy. The interest of (ti), (2) and 
(5) i. e. 2/3rd passed by private treaty to Alim Mahi, father of 
defendant No. 2 and Golamdi Mahi,—father of defendant No. 3, 
and 35 devolved on plaintiff No. 1. In 1952 Potta 82 was split up 
into two Pottas Pottas, Nos. 2 and 3 and was settled with plaintiff 
No. r and father of defendant No. 2 and defendant No. 3 for 20 
years ending with 31st March, 1922. With reference to Dhola 
Beel it may be stated that the original Potta was 4391:3/129 
referred ‘to as Potta rag throughout this judgment. It was 
originally held by some persons whose interest was sold in 1877 
for arrears of revenue and went into khas possession of Govern- 
ment. Under Ilam Potta dated 23rd August, 1872, it was settled 
along with other properties by Government with Madhab Kar 
for 17 years from 1285 B.S. to z3or B. S. corresponding to 
1878-79 to 1894-95. After expiry of this settlement in 1895 Settle- 
ment operations were taken up by Government, In 1902 this 
Potta 129 was re-settled with Madhab Kar for 20 years from 
1902 ending on 3rst March, 1922. This Potta was split up into 

“Potta Nos, LAS The disputed lands of Dhola Beel apper- 
tained to this Potta. On the 23rd January, 1903 Madhab sold 
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portions of the lands of Pottasx and 2 including Dhola [Beel 
to Inus Mahi. Iu 1903 Ahin Mahi father of defendant No. a 
instituted a suit against Madhab and his vendees in the |Sub- 
Judge's Court at Sylhet for specific performance of a contract of 
sale which was entered into with Madhab previous to sale. |The 
suit was amicably settled between Inus Mahi by selling the said 
portion to Alim Mahi father of defendant No. 2 and, two others 
on the rsth of February, rgo4. Defendant No. 4, Madan Mahi 
also purchased other lands of Pattas—1r29 (1 and 2) from Madhab 
Kar and both the names of Alim and Madan were registered as 
settlement holders of the potta. Golamdi father of defendant 
No. 3 also acquired a share in Pottas r and 2 by purchase. On 
the 31st March, 1622, the period of settlement of all these Pottas 
expired and re-settlement became due. The re-settlement | was 
started. The Settlement Officer started proceedings under |acc- 
tions 29 and 30 of Regulation (Assam Regulation). The Settle- 
ment Officer submitted general proposal of assessment and sub- 
mitted the same to Government. The regularity of proceedings 
isin question in this suit, The Assam Government approv d of 
the scheme of re-settlement and issued general ordet directing 
that the re-settlement should be made for 3 years from rst April, 
1922, pending decision of tke question of the term of the next 
settlement and provisional Potta should be issued for 3 years 
for the two #ee/s only. The Government decided that the Beels 
be formally assessed as waste lands and should form as separate 
class and should be astes:ed ona percentage of the average|net 
income—so percent of theaversge income, (See lettér—Ex| 'F' 
volume B page 82). Itis contended that the Government could 
make the separate assessment under section 29. Government 
made rule—Rule 61—Settlement Rules f. e. sı new tulé. No, 7o 
A ie. 6r new rule. The Settlement Officer under section | 31 
ascertained the amount of revenue for the said Beels and|he 
fixed Rs. 5co as the revenue forthe two Beels, Then settlement 
was made by defendant No. 1 with defendant Nos. 2, 3 and 4— 
See order sheet in Volume ‘F’—page 1277—Ex. E. A notice 
had previously been issued on plaintiffs and defendants Nos, r, 
2 and 3, to take the settlement—see Ex. 18 page 1285 Vol. F. 
On the issue of the said notice objections were taken ‘by defen- 
dants Nos. 2 and 3 (see page 84 Bk. B.) The ‘objection 
related both to separation and assessment, Defendants a and 3 
objected to assessment. See Ex. 7 page 84 Vol. B. The plaintiff 
was excluded under Section 35—page 1280 Vol F. Defendants 
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Nos. a and 3 and then No. 4 also got the settlement, It is argued 
for the Government that that was a perfectly legal procedure, 
Page 1290 Vol. F. It will- appear from Ex. B 2 Vol, F 1292 that 
the order admitting defendant No. 4 to the Settlement was set aside 
and as tbe settlement was Dhola Beel, it is contended that plain- 
tiff cannot acquire any title by adverse possession. It is contended 
that plaintiff did not appeal to the authorities against the settle- 
ment, The settlement with regard to the rest of the lands other 
than the Beels was made and accepted by the plaintiff in April 1925 
and the settlement was made for 5 years rst April, 1927, to arst 
March, 1932, B.K. B, P. 147 Ex. 2(c) in other words by 
potta 82/2 settlement was made of the Baruiari Beel (147 B) and by 
82/9 ( not printed ) settlement was made of the rest of the lands 
with plaintiff and defendants Nos. 2 and 3. The Beels were 
separated and similar settlement of Dhola Beel by potta 129/1 
and the rest of lands by potta r29/2 on the 19th December, 1923, 
the present suit had been instituted Ly the plaintiff; The plaint 
was subsequently amended on a petition filed on the 25th 
September, 1926, (see p. 60 B.K, A.) anda prayer for mesne pro- 
fits was added. 

At the outset we desire to observe that the Subordinate Judge 
Should not have allowed two letters~-Exs, 9 and gA—pages rra 
and r04—Book ‘B’ which passed between the Government and 
the Commissioner, Surma Valley and the Superintendent and 
the Remembrancer of Legal Affairs of Assam and Surma Valley 
respectively to go into evidence seeing that these letters were 
written in view of a compromise between the Government and 
Brajendra after notice of the suit bad been served by the plaintiff 
for these letters must be taken to be without prejudice to the 
rights of the parties. We can state at once that although the 
Subordinate Judge was considerably influenced in his decision 
regarding the w/íra vires nature of the settlement which is 
impugned in this suit we have kept our mind free from anything 
which has been said in these letters and we propose to deal with 
the legal questions raised by these appeals on a construction of 
the provisions of the Assam Regulation. i 

This leads us to consider the main question in controversy 
in these appeals, as to whether the Settlement of a part of the 
Estates, covered by the pottas 82 and 129 was w//ra vires of the 
statute or not. The question turns on the construction of some 
of the relevant sections of the Assam Land and Revenue Regulation 
( Regulation 1 of 1886 as amended by Regulation a of 1889 
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uio and Regulation 2 of x9os ) Under section 3 clause (b) 
1935. “ ‘Estate? includes (1) any land subject, either immediately or 
Hanifulla prospectively, to the payment of land-revenue, for the discharge 
Brajendra Kishore of which a separate engagement has been entered into.” Under 


Roy Choudhury. section 3 clause (g) “ 'landholder means any person deemed to 
D. N. Mitter, g, have acquired the status of a landholder under section 8,” The 
-—— status of a landholder is acquired in the following manner, under 
section 8 which runs as follows :—"(1) (a) Any person who has before 
the commencement of this Regulation held immediately under 
the Govenmeht for ten years continuously any land not included 
either in a permanently-settled estate or in a revenue-free estate, 
and who has during that period paid to the Government the 
revenue due thereon, or held the same under an express exemp- 
tion from revenue, and (b) except as provided by section 15, any 
person who has, whether before or after the commencement of 
this Regulation, acquired any such land under a lease granted by 
or on behalf of the Government, the term of which is not less 
than ten years, shall be deemed to have acquired the status of a 
landholder in respect of the land.” 

With regard to lands covered by Potta No. 82 there can be 
no question from the facts narrated above that the plaintiff No. x 
has acquired the status of a landholder and this has not been 
disputed. With regard to Potta No. r29 regarding Dhola Beel 
it bas been strenuously contended on behalf of the appellants 
that the plaintiff has not acquired the status of a landholder. On 
the evidence which we shall discuss later when dealing with the, 
special defence, of defendants Nos. 2 and 3 we have no doubt that 
the plaintiff has acquired as against the said defendants a right 
to one-third share of the Dhola Beel by adverse possession for 
more than the statutory period of 12 years, and as such shall be 
deemed to have acquired a right over lands of Potta No. 129 in 
respect of which a separate engagement was admittedly entered 
between the predecessors in interest of defendants Nos, 2 and 3, 
under section 6 clause (b) of the Regulation. It has been strenu- 
ously contended by the Senior Government Pleader that right . 
acquired by adverse possession is not a right legally derived from 
any right mentioned in clause (a) of the said section which includes 
the rights of landholders. We are unable to accept this conten- 
tion. The law does recognise a right founded on adverse posses- 
sion for more than the statutory period to be a legally derived 
tight. Just as ptoperty can be acquired from another by sale, 
by gift, lease or mortgage so property of another can be acquired 
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:by the adverse possessor where he holds the property for more 
than 12 years dispossessing the rightful owner, In the case of 
-Bipratas Pal Chowdhury v. Kamini Kamar Lahiry, (1) the 
Judicial Committee observed that an interest not directly created 
‘by the Taluqdar but allowed to grow up by his sufferance and 
negligence is an encumbrance within the definition of section 161 
of the Bengal Tenancy Act and that there was a current of deci- 
sions in India to that effect, In the case of Mohim Chandra v. 
Peary Lal Das, (2) it was held by Sanderson, C. J. as he then 
was and A, T. Mookerjec, J. that a person in adverse posséssion 
of an entire estate held under the Regulation might-by lapse of 
time acquire a proprietary interest in that estate and would be 
liable for payment of Government revenue. There can be no-ques 
tion on these authorities that a right acquired by prescription is 
a legally derived right within the meaning of section 6 clause (b) 
of the Regulation. The Indian law like the Inglish law practically 
transmutes long possession of real property into ownership by 
bringing to an end that right of the owner. Section 28-of the 
Limitation Act ; statute 3 and 4 W. IV. C. 27 S. 34. 

' Under section 9 of the Regulation, a landholder shall have a 
permanent heritable and transferable right of use and occupancy 
in these lands subject to certain conditions mentioned in clauses 
(2), (b), and (c) if. the Settlement Officer shall offer the settlement 
to such persons (ifany) as he finds to be in possession of the 
estafe.and to have a permanent, heritable and transferable right 
of use and occupancy in the same, or to be in possession as 
mortgagees of persons having such a right. The word “estate” 
is important. Under this section after the expiry of the term of 
two Pottas 82 and 129 on the 31st of March 1922 the Settlement 
Officer: should have offered the re-settlement of the entire estate 
and not of portions of the two estates. The Regulation does not 
contemplate the partition of an estate except in tbe manner 
provided for in the provisions regarding partition as embodied in 
chapter VI of the Regulation. The partition could be done by’ 
consent whicn is not the present case. In making.the temporary 
settlement of a part of the estate namely the Beels the Settlement 


Officer has clearly contravened the provisions of thé Regulation.’ 


The question is whether this contravention makes the action of 
the Settlement Officer ura vires of the Statute. In our opinion 
it has that effect. It. is one of the essentials of the offer of re- 
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settlement that the re-settlement would be of the whole estate ; 
ifsuch offer had been made and the revenue had been increased 
considerably the plaintiff could not have questioned the re- 
settlement in favour of defendants Nos. 2 and 3 on his refusal to 
accept the settlement. Section 154 would have prevented bim 
from questioning the assessment in the Civil Court. That 
section lays down “Except when otherwise expressly provided in 
this Regulation, or in rules issued under this Regulation, no Civil 
Court shall exercise jurisdiction in any of the following matters :— 
(a) questions as to the validity or effect of any settlement, or as to 
whether the conditions of any settlement are still in force.” The 
offer of an estate for re-settlement after partitioning the same was 
in excess of the authority of a Settlement Officer. Section 154 
clause (1) (a) refers to cases where an act of the Settlement Officer 
is in conformity with the essential provisions of the Regulation 
which gives him jurisdiction to act but there has been irregular 
ties in the mode of carrying out the act, As for instance where 
the re-settlement has been offered of the whole estate but the 
assessment of revenue lias been based on a new basis which might 
have increased the assessment considerably, To such a case section 
154 (1) (a) might apply. The following authority which was cited 
at the Bar gives the true limit of the jurisdiction of tribunals whose 
powers are limited by the Statutes, See Zhe Colonial Bank of 
Australasia v. Willan, (1). “Their Lordships understand the 
final judgment of that Court to state, as the grounds upon which 
the order ought to be quashed, that the Judge of the Court of 
Mines who made it had acted without jurisdiction, and that he 
had been misled into doing so by tke fraud of the petitioning 
creditors. The question upon this appeal is whether the materials 
before the Court justified either conclusion. And as these two 
points, want of jurisdiction in the Judge, and fraud in the party 
procuring the order, are essentially distinct it will be well to 
consider them separately. In order to determine the first it is 
necessary to have a clear apprehension of what is meant by the 
term ‘want of jurisdiction’. There must of course be certain 
conditions on which the right of every tribunal of limited juris- 
diction to exercise that jurisdiction depends, But these condi- 
tions may be founded either on the character and constitution 
of the tribunal, or upon the nature of the subject matter of the 
inquiry, or upon certain proceedings which have been made essen- 


tial preliminaries to the inquiry, or upon facts or a fact to be 
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adjudicated upon in the course of the inquiry. It is obvious that Cin. 

conditions of the last differ materially from those of the three 1935- 

other classes," i 
Hanifulla 


If as we hold for the reasons above given that the offer of re- Brajen dra Kishore 
settlement to the plaintiff and defendants Nos. 2 and 3 was not Roy Choudhury. 
in accordance with the Statute it follows that the re-settlement 
of the two Beels in favour of defendants Nos. a and 3 was wfra 
vires of the Statute and on the basis of that re-settlement it was 
not permissible to defendants Nos. a and 3 to dispossess the 2 
plaintiff for under section 34 of the Regulation in so far as itis 03 
material] * When & settlement has been accepted, the revenue 
fixed thereby and no more shall be payable from such date, and 
for such term as the Chief Commissioner may fix in this behalf ; 
or, if at the expiry of that term no new settlement has been made, 
until à new settlement has been made.” ‘The plaintiff was there- 
fore entitled to hold on after the expiry of the term ending with 
the 31st March 1922 on the previous revenue, 


D. N. Milter, F. 


We now proceed to consider the grounds taken on behalf of 
the Government with reference to the decree granted to the 
plaintiff by the Subordinate Judge in respect of prayers ‘Kha’ and 
‘Ga? of the plaint. It is contended that the decree should be 
varied by striking out the words ‘at a proper jama’ from prayer 
‘Kha’ and the words ‘or upon the produce’ in prayer ‘Ga’. We 
think that this contention is well founded for under section 154 
(1) (a) of the Regulation it is not open to the plaintiff to question 
the validity of the assessment, The declarations with regard to 
prayers (Kha) and (Ga) must therefore be varied by striking out 
the words in the two prayers mentioned above respectively. 


Itremains now to consider the question as to whether with 
reference to Dhola Beel the plaintiff has acquired a title to 
one-third share by adverse possession for more than the 
statutory period. This is a defence peculiar to defendants 2 
and 3's appeal namely, appeal No. 56 of 1929. It appears that 
in previous litigation between plaintiff and defendants Nos. 2 to 3 
it was decided by the Munsiff, the District Judge and eventually 
by the High Court that the plaintiff No. 1 had acquired a title by 
adverse possession in the Dhola Beel to the extent of his share 
against Madhab Kar or his successors, and that the plaintiffs 
in that suit claiming through Madhab Kar had no subsisting right 
in the one-third share held by the defendants who were the pre. 
sent plaintiff and others See judgment of the High Court BK, 
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‘B’ page 106 Ext. 10 (g). The decree of the High Court although 
it cannot operate as res judicata against the defendants Nos. 2 
and 3 because the suit in which the appeal to the High Court 
arose was tried by a Munsiff who had no jurisdiction to try the 
present suit, still the finding on the question of adverse posses- 
Sion was the finding of a Court which was dealing with facts 
nearer to their ken than the facts are to the High Court now and 
it certainly creates a paramount duty on the appellants in this 
appeal to displace that finding, Sze Midnapur Zemindary Co. v. 
Naresh Narayan Roy (1) It remains to consider whether the 
appellants have been able to discharge the burden which lay on 
them of showing that the finding was wrong. Very strong reliance 
has been placed on the evidence of Nazabdi, plaintiff's witness who 
isone of the added plaintiffs in the suit where he states ‘My 
father paid rents to Madhab Kar when I was young'—Vol. A. page 
89 ‘but the same witness in re-examination said that Madhab Kar 
had no possession in Dhola Baraiuri Beels. So this admission of 
payment of rent to Madhab Kar cannot help the defendants for he 
has made the position clear in reexamination. Besides the Sub- 
ordinate Judge obseives that Nazabdi’s admission of payment of 
rent to Madhab Kar cannot help the defendants as his lease com- 


prised many other Beels also of potta No. 129 regarding which there 


is no dispute. Page 123 Book ‘A’ The plaintiff has by the produc- 
tion of documentary evidence i. e. Touzis Exts. r to r(z) 21 and 
Jama Kharach—Exts. 2 to 2L from 1281 B. S, up to 1329 B. S. esta- 
blished that he was in possession through fishermen who executed 
Kabuliats in bis favour and that he was dispossessed in Pous 1330 
B. S. by the defendants under the Settlement which is impugned 
in this suit. The Touzis and the Jamakharach papers support the 
Kabuliats Exts. 3, 3J, 3G, 3c and 3h. Far from displacing the 
finding arrived at by the Munsiff the District Judge and the High 
Court in the judgments Exts. roe, rof, and rog that Madhab 
Kar never possessed Dola Beel and that plaintiff No. x and his 
co-sharer in potta No. 82 possessed them all along with Barai- 
uri Beel a duty which was cast on defendants Nos. 2 and 3, the 
plaintiffs have by producing abundant documentary and oral 
evidence shewn that the said’ findings were right. This defence 
of defendants Nos, 2 and 3 must therefore fail. 


It remains now to consider the question of messe profits. The 
Subordinate Judge has made the defendant No. 1 (Secretary of 


(1) (1920) L. R. 48 I. A. 49 (55). 


Vor, LXIV.) HIGH COURT. 


State) liable jointly with defendants Nos, 2 and 3 for mesne pro- 
fits up to the 31st of March rgas. It Has been argued by Dr. 
Basak that Government was not at all liable for mesne profits 
seeing that they made the offer of temporary settlement to the 
plaintiff No. rand he refused settlement because it was not profit- 
able. The liability of Government for mesne profits is now establish- 
ed by the most recent decision of their Lotdships of the Judicial 
Committee in the case of Secretary of State v. Saroj Kumar (1). 
In that case it was held in the circumstances mentioned below 
that the Government was liable in the same way as a trespasser, 
for mesne profits, “In 1890 the Government obtained possession 
under Bengal Act IV of 1868 section 3 of an island char which 
had emerged from the river Padma, and settled and assessed the 
land according to the rules in force. „In 1:902 the respondents 
brought a suit claiming a fourth share of part of the char lands, 
with mesne profits, on the ground that the land in suit was a re- 
formation in situ of-land of which they were co-proprietors, ‘They 
ultimately -obtained possession under a judgment of the Privy 
Council delivered in 1917? and in the appeal before the Privy 


Council in 62 I. A. case the question related to mesne profits 
Only. 


We have no donbt that as the settlement by the Govern- 
ment ‘was wi/ra wires possession of ‘persons claiming under the 
Government ,was wrcngful possession and the Government was 
liable for mesne profits, 


The next point taken is that in any event Governments liability 
should be limited to the revenue which the Government obtained 
for the one-third share of the plaintiff No. r. The Government 
was receiving Rs. soo per year from defendants Nos. a and 3 and 
that may be taken to be the minimum profit which was available 
from the two Beels or fisheries, and plaintiff could have obtained 
one-third of Rs. goo in his share, if he had obtained the settlement. 
The relief of mesne profits as against defendant No. 1 will ‘be 
varied in this way. The plaintiffs are entitled to get their one- 
third share of Rs, 250 for 1330 B. S. as the defendants are liable 
according to the finding of the Judge for half the fish of that 
year. As regards 1331 B. S. defendant No. 1 will be liable to 
pay one-third of Re. 500. 


We now proceed to consider the. objection of defendants 
Nos. 2 and 3 to the amount of mesne profits for which they were 


(à) (1934) L. R. 62 L A. 53; 39 C. W. N. dog. 


413 


Civil. 


1935 
re 
Hanifulla 

v 


Brajendra Kishore 
Roy Choudhury. 


D. N, Mitler, F. 


1935. 
— 
Hanifulla 


v. 
Brajendra Kishore 
Roy Choudhury, 


D. N. Mitter, F. 


THE CALCUTTA LAW JOURNAL, (Vou. LXIV. 


made liable, The Subordinate Judge has held that Re. 2600 
per year would be the net profits from the fisheries in question. 
He has referred to certain evidence which we have examined. It 
seems to us that the claim for mesne profits is exaggerated, and 
the witnesses also have placed before the Court figures which do 
not represent the actual profits, It seems to us that it would be 
right to proceed onthe basis of the finding of the Settlement 
Officer who has held an enquiry with regard to mssne profits du- 
ring the cadastral survey proceedings, which were held in 
the presence of all the parties, and on that basis the mesne pro- 
fits should come to about Rs roso per year. On this basis the 
Subordinate Judge’s decree must be varied in this way. The 
plaintiffs are therefore entitled to get their one-third share of 
Rs. 250 for 1330 B. S. and Rs, 500 for 1331 B. S. as also for the 
period after 133r B. S. up tothe period of the last fishing before 
delivery of possession. 

With regard to the objection of defendants Nos. 2 and 3 that 
they are entitled to compensation for improper injunction under 
section 95 of Civil Procedure Code we think there is no substance 
in it, seeing that the same has been taken into account by the 
Subordinate Judge in the assessment of mesne profits, 

Both the appeals are allowed in part and the judgment of the 
Subordinate Judge must be varied in accordance with the observa- 
tions mentioned in the previous part of the judgment. The costs of 
these appeals will be in the following proportion, The respondents 
will get two-thirds of the costs, that is, two-ninth from the Secretary 
of State and four-ninths from defendants Nos. 2 and 3. The 
defendants Nos, r, 2, and 3 will get one-third of their costs from 
the plaintiff. The order of the lower Court as to costs will stand, 

It has been brought to our notice that notices to the minor 
substituted respondents Nos. 1c/5 to 10/8 and 10/9/3 have been 
duly served but their proposed guardains ad Jitem have not entered 
appearance. It is also reported by the serving peon that respondent 
No. 10/12 is dead. ‘This will not affect our decision seeing that 
these persons were all heirs of defendant No. 4 who as has been 
pointed out before us had no interest in the suit and as such his 
heirs are not necessary parties to this appeal. As a matter of 
fact Dr. Sen Gupta agrees that the decree as against them should 
be discharged, . 

There is a clerical error in the decree of the first Court which 
needs be corrected, In place of the words ‘Dag 81° in the said 
decree the words ‘Dag 431’ should be substituted. This amendment 


VOL, LXIV.) HİGH Court, 


is obviously necessitated-by the clerical mistake occurring in decree 
as will appear from the plaint printed at page 44 of the first of the 
paper-book of Appeal from Original Decree No. 55 of 1929 
i e, Book ‘A’, : 

A table * has been annexed to this judgment as showing the 
reference to the different volumes by the figures of the alpbabet 
for facility: of Court purposes. 

There are also cross-objections on behalf of the plaintiff respon- 
dent which are not pressed and are dismissed. No order as to 
costs is made in the cross-objections. 

Bau, J. :—1 agree in the order proposed by my learned brother 
but would like to add a few observations, 

The settlement of the two Beels for 3 years from rst April, 
1922 to 31st March 1925 was in reality more than a settlement. 
These two beels had previously formed part of two defferent estates ; 
what the Settlement Officer did, in effect, was to partition the two 
estales into 3 new ones and then re-settle one of the three. The 
partition was effected without any application from the landholders 
concerned and was not authorised by any provision of the Assam 
Land and Revenue Regulation. We are therefore concerned here 
not with the validity ofa mere settlement such as is referred to in 
Section 154(1) (a) of the Regulation, but with the validity of a 
composite proceeding which was partly a settlement and partly 
a partition entirely foreign to tbe Regulation, Section 154 of 
the Regulation is no bar to the Civil Court pronouncing such a 
proceeding to be pra vires. 

This is not to say that all the issues framed and decided by 
the learned Subordinate Judge were within the competence of the 
Civil Court. I refer in particular to issues 16 and 17(c) set out 
in his judgment. Issue 16 runs thus :—" Have the plaintiff No. 1 
or other settlement-holders converted the lands into fisheries 
or have they’ effected any improvement in the fisheries in 
dispute? Ifso,ethisa legal bar to the Government enhancing 
the revenue of the fisheries settled as estate or part of the 
estate ?"; and issue 17(c) thus:;—" Is the assessment of the 
fisheries at other than dfgha rate illegal as beyond the power 
of Government?” Both these issues were decided in plaintifi’s 
favour ; but it is clear that under Section 154 (1) (b) of the Assam 
Land and Revenue Regulation the Civil Court has no jurisdiction 
to decide either, since they are questions as to the amount of 
revenue to be assessed or as to the mode or principle of assess 


* This is omitted In this report—Rep. 
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ment. I may also point out that in the decision of these issues, 

the learned Subordinate Judge: appears to have treated certain 

executive instructions in the Assam Land Revenue Manual regard- 

ing enhancement of revenue ` as if they were statutory rules not to 

be broken on pain of illegality. : 

A. T. M. : . Appeals allowed in part-: 

i Decree varied-5 

Cross-objections dismissed, 


JBeforo. Mr. Justice M. N, Mukerji, and Mr. Justice R. E. Jack. 


MIDNAPORE ZEMINDARY COMPANY, LTD 
v. 


RADHIKANATH BISWAS.* 


Incumbrance—Bengal Tenancy Act (VUI of 1885) Sec. 161— Tenant. not 
put in possession—Title of landlord by adobzse possession—Furchaser 
at a rent execution sale, if can defeat the title of landlord. 


The word 'incumbrance' as defined in section 161 of the Bengal Tenancy 
Act, 1885, includes not merely such interests as have b-en directly created 
by the tenant but also interests of the nature described therein which have 
been allowed to grow up by his sufferance or negligence. It does not include 
the case of lands of which the tenant had nevér been put’ in possession and 
in respect of which the landlords themselves by means of adverse possession on 
the strength of their own title, either real or supposed, have acquired an inde- 
feasible title against the whole world. 


: The provisions relating to annulment of incumbrances as contained in 
Chapter-XIV of the Bengal Tenancy Act, 1885, are intended primarily for 
the benefit of the landlord and the purchaser at a rent execution sale cannot 
utilise these provisions to defeat the title of the landlord himself. 


The plaintiff brought this suit for recovery of has possession of land 
together with mesne profits from the Darputnidars after service of notice under 
section 167 of the Bengal Tenancy Act, 1895, alleging that they had been in 
wrongful possession of the lands. In execution ‘of a rent decree obtained by 
the Darputnidars, plaintiff purchased the Seputni with power to avoid all 
incumbrances.. Tbete was -no allegation, neither there was any evidence, ` 


“that the disputed lands were. ever in the possession, of the Seputnider at any 


*Appeal from. Origloal Decree No. 105 of 1933, against the decree of 
Babu Surendra Nath Roy, Additional Subordinate Judge of Nadia, dated the 


goth January, 1933. 


Voi, LXIV.] . "i BidW coU. 


‘time since the creafién of ' the Seputni Although the Seputni Poila"and 
Kabuliyat included ‘these ‘lands, the Seputnidar was ;nevér put in pev 
of them : . 


Held, m the procedure resorted to by the plaintif, iion idis A 
as, forming an iņcumbrance upon the Seputni and proceeding to annul it by 
service of notice. under section 167 of the Bengal Tenancy Act, 1885, and 
hence seeking to recover Possession of them by instituting the present suit, was 
entirely misconcieved. 


That on construing the dacumeaty in the case the lands did'not at all form 
Part of the Seputni. 


That the “Durputni created in 1852 was tot compulsorily -registrable under 
‘the then law. — ' 


Appeal by the Detendant. 
The material facts are stated in the judgment. EET 


-Mr. U. N.. Sen Gupta and Mr. Manmatha: Nath Das Gupta 
for the Appellant. - | 


Messrs. Panchanan Ghose and Dusgadas E for the Res- 
Pendens ! Eu e 


E A ý, 
.. The following judgment was. delivéred:: 


The plaintiff i is the purchaser -of a Seputni at a rent execution 
sale "With power to annul all incumbrances. He inatituted the 
suit for recovery of -khas possession of certain lands together. with 
smesne profits fromthe Darputnidars, the Midnapore Zemindary 
Co. Ltd. after service of notice under Section 167 of the Bengal 
Tenancy Acton them alleging that they had been, in, wrongful 
possession of the lands. The Subordinate Judge. having decreed 
the suit, the defendant company has preferred this appeal, : 

The history of.the creation of the tenures has been ‘get out in 
detail in the judgment: of the Court below, For the purposes of 
this appeal, the facts necessary to be stated are the following ; 
The :Putni under which the tenures are held was created in 
1842. The deed ‘of its creation is not on the record but there 
is evidence that it consisted of 96 Mouzas, In 1852, the Darputni 
was created in respect: of 3r.out of the said 96 Mouzas, two of 
which -were _Monoharpur and Nischindipur, It is an admitted 
fact-that the lands of _ these different villages did not lie all'in one 
block but lay scattered:at different places within the Taraf. -.The 
patta in respect of this-Darputni- has -not been’ produced but the 
kabuliat is in evidence. In-1857, the Seputni concerned -in this 
suit wascreated in. faveur of. the then’ Putnridat by n Potta and 
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‘a Kabuliat, both of which are in respect of Mouza Monoharpur 
and ata rental of Rs. 432 per annum. In 1866, the Putnidar 
granted an Ijara of the Seputni to the Darputnidar for a period 
of 15 years; and in 1867 during the currency of tbis Ijara the 
Seputni was sold to certain persons called the Dutts After 
several successive devolutions, into the details of which it is not 
necessary for us to enter, the Putni as well as the Darputni 
eventually passed to the Midnapore Zemindary Co. Ltd, in 1916 
and in 1918. 

The company instituted a suit for rent, No. 21 of 1928, against 
the Dutts and obtained a decree. In execution of that decree 
the Seputni was put up to sale and on the 6th June, 1929, it was 
purchased by the plaintiff with power to avoid all incumbrances, 
Now, iu the revenue-survey maps of i853,21he Darputni hav- 
ing, as already stated, been created in 1852 and the Seputni 
created later on in 1857,—the lands of Movza Monokarpur were 
shown on the east of a river named Bhairab ; and on the west 
of the said river certain lands were shown as comprising Monohar- 
pur Chak, And in the revenue-survey map of Movza Monoharpur 
certain quantities of land lying within the ambit of Mouza Mono- 
harpur were shown as Nischindipur Inthe Thak map of that 
year, however, there was no mention of Mouza Niscbindipur. 
Inthe Cadastral Survey Settlement Operations which began about 
the year 1918 and ended sometime in 1922 or ‘théreabouts thé 
‘lands of the Mouzi and of the Chak were recorded in this way : 
(1) Monoharpur Mouza No. 46 within Khatian No. 177, area 
306'02 acres, rental Rs. 452, consisting of a Seputni in the posses- 
sion of the Dutts and Khatian No, 34, area 261-80 acres forming 
part of a Darputni in “the possession of the Company. (2) Chak 
of Monoharpur Mouza No. 1, Khatian No. 93, area 100°83 acres 
with no separate jama but referable to Khatian No. 177 ‘and so 
forming a part of the Seputni and Khatian No. 13, area 99°38 
acres forming part of Darputni of the Company. The plaintiff's 
case in the plaint was that the lands of Khatians Nos, 34 and 13 
appertained to the Seputni, that the Company were in wrongful 
possession of the lands as included. in their Darputni and that 
accordingly he had served notice on the Company under Section 
167 of the Bengal Tenancy Act for annulling the incumbrance 
in respect of the lands and was entitled to recover possession of 
them. Various defences were taken by the company in their 
written statements amongst which it is necessary to mention 
only afew, namely the following :—That the suit was not maintain 
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able in the form in which it was brought; that it was barred 
by the principles of acquiescence, waiver and estoppel; that the 
Seputni purchased by the plaintiff never included the lands for 
which the suit had been brought, the said lands lying with Chak 
Monoharpur and Mouza Nischindipur and that the title under 
which the company held the lands was notan incumbrance whiah 
could be annulled in accordance with the provisions of Section 
167 of the Bengal Tenancy Act; and that the plaintiff's 
claim for Khas possession and also for mesne profits was not 
sustainable, l 

As already stated, the Subordinate Judge made a decree in 
.plaintiffh favour. He found that the plaintiff had purchased 
the entire Seputni whatever may have been its extent, that the 
Chak Monoharpur or Mouzi Nischindipur had no separate 
‘existence but they formed part of the original Mouza Monoharpur 
and that the adverse possession of the Company and their 
predecessor was an incumbrance which: the plaintiff as purchaser 
at arent execution sale was entitled to avoid under the law. The 
case has been argued in great detail and in all its aspects by the 
learned Advocates on both sides and after considering all. the 
materials that there are on the record, we have come to the 
conclísion that the decision of the Court below is wrong. And 
it seems to us thatin arriving at this decision the Court below 
has entirely mis-directed itself in construing the extent of the 
Darputni grant in the light of a series of documents which are 
more or less irrelevant for that pnrpose, namely, the Thak and 
the Revenue Survey maps, the Mabalwar Register and the General 
Register and it has entirely overlooked the terms .of. the Sepatni 
grant itself which is the document primarily to be looked into 
for this purpose and it bas also failed to take into account the 
ceffect of such documentary evidence as are on the record and as 
have a real bearing on the matter. ; 

The first question to be considered in this connection is, 
what is it that the plaintiff has purchased at the rent execution 
sale? Now, on this point the plaint of Rent Suit No. 21 of 1928 
isthe first thing that has got to be looked into. In paragraph 
2 of the plaint the acquisition of the Seputni right of Mouza 
_Monoharpur by the predecessors of the present plaintiff is referred 
to and the fact that the company is entitled to recover rent of 
the Seputni is also set out. In paragraph 3 of the; plaint the 
terms of the Seputni Kabuliat are recited and the details of the 
arrears are also given: Waat, ‘howevar, is important in the’ plaint 
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in connection with the question that we ‘are now consideritg is 
‘the ‘description -of the property in arrears given in the schédule, 
In that schedule this is what is stated: “Within District: Nadia, 
Sub-division' and: Sub-Registry: and Thana Meherpur, Movza 
Monoharpore, -Seputni Mehal, No. 46 of the Settlement map, 
appettaining to Mahal Dihi Meherpür included within Towzi 
‘No. 3i7° of: the-said District’ Khatian No. 177." If this descrip- 
‘tion is strictly construed, "the property that was treated. being 
‘the property in arrears was the land of Khatian No.” 177 lying 
within Mousa Monoharpur No. 46 of the Settlement Map and 
it is -this property which was designated as the Seputni- Mehal 
-for which the suit for rent was instituted. "But reading. this des- 
cription with the Khatian No. 93 of Chak of' Monobarpur Movzi 
‘No. 1 in which Klistian, as has been already stated, reference is 
‘given to Khatian No. 177 and seeing that the. lands comprised 
in Khatian -No. 93 are not recorded as bearing a separate rental, 
dt is not -unreasonable to hold and, im fact on this point there is 
-nó dispute between the parties, that the tenancy in arrears was 
‘not? only. Khatian No, 177 but also the lands of Khatian No. 93. 
‘Then we have the.decree that was passed in- the said suit for 
‘rent. ` But the’ decree does not throw any further light on this 
‘question, because it merely states that the claim that was decreed 
was in respect of thé Seputni Mehal held in Mouza Monoharpur 
‘with ‘Touzi No. 317 of the Collectorate of District Nadia, at tlie rate 
of Rs. 432’per year. The sale proclamation that. was issued-in'exe- 
cution proceedings relating to this decree is a document of consider- 
able importance. In describing the property that was to-be sold it 
states thus:: “Within District Nadia, Sub-division, Sub-registry 
and Thana Meherpur, Movza Monoharpur No. 46 of the settle- 
ment, appertaining to T ouzi Mehal No.'317." The sale certificate 
also gives the same description. These are the documents that 
have got to be primarily looked to for the purpose of determining 
what was it that was sold and what was it that was purchased by 
the plaintiff. - We are unable to see that there is anything con- 
tained: i+ any of these documents which would indicate that any 
lands, which had been recorded as the lands appertaining to the 
‘two Khatians, namely Khatian-No, 34 and Khatian No. 13 and ds 
forming -part -and parcel of the Darputni in the possession of the 
‘Company, passed under the sale: and were -purchased by the 
plaintiff. : We are unable, therefore, to-uphold the learned Judge's 


finding’ that as a matter of fact: the lands for which the-suit-has 


béeh instituted by the plaintiff were lands to which he had ‘acquired 
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any itle ;unler his purchase. But the plaintifs. case is that 
whatever miglit have been purchased by bim, these lands originally 
formed part of the Seputni and inasmuch as, tbe Company and their 
predecessors had kept him and his. predecessors out of possession 
in respect of. these lands under some sort of an adverse title, such 
Possession on: the part of the Company: and, their predecessors 
‘amounted in law to an incumbrance within the meaning of Section 
16r of the Bengal Tenancy Act and which under the law is entitled 
to be annulled inasmuch as he has purchased the Seputni at a rent 
execution, sale with power to annul all incumbrances. The 
definition of incumbrance as given in Section 161 of the Bengal 
Tenancy Act is in these. terms; ‘‘Forthe purpose of this 
Chapter — the term ‘incumbrance’ used. with reference to a 
ienancy, means any lien, sub-tenancy, easement or other right or 
interest created by the tenant on his tenure or holding or in limita- 
tion of bis own interest, therein, and not being a protected interest 
as, defined in Section 16>.” "There is a current of decisions of this 
Court that this definition includes not merely such interests as 
have been dirsctly created by the tenant but. also interests of the 
nature described, in.the definition which have been allowed to 
grow up by his sufferance or negligence, The question as to 
whether the interpretation which this Court has thus put upon 
the meaning of the word ‘incumbrance’ as defined in section 161 of 
‘the Bengal Tenancy Act arose for the consideration of the Judicial 
Committee in the case of Bipradas Pal Chowdhury v. Kamini 
Kumar Lahiri (:), but it was not found necessary by their 
Lordships to decide that question. Assuming that the interpreta- 
Mon which this Court has given as aforesaid to the definition 
‘of 'incumbrance' as given in section 16r of the Bengal Tenancy 
Act is correct, that meaning can by no stretch of imagina- 
tion, can be taken to include the case of lands of which 
the tenant had - never been put in , possession and in. respect 
of which lands the landlords themselves by means of. adverse 
possession on the strength of their own. title, either real or supposed, 

have acquired an indefeasible title against the whole world, The 
provisions relating to ‘annulment of incumbrance as contained 
in Chapter XIV of the Bengal Tenancy Act are provisions intended 
primarily. for the benefit of the landlord ‘and it is difficult to see 
how these provisions . -can aver be utilised by a purchaser at a rent 
execution ‘sale in order to defeat the title of the landlord himself. 
It may be stated here that nowhere on. the record is to be 


- (1) (1921) L. RB A. 499. Zu AE Bolus Qn 
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found any allegation, far less is there any evidence, to suggest 
that the lands were ever in the possession of the Seputnidars, at 
any time since the commencement of the Seputni and that on the 
‘other hand the whole case of the plaintiff seems to be this that 
although the Seputni Potta and Kabuliat, as a matter of fact, 
included these lands, the Seputnidar was never put in possession 
‘of them. We are of opinion that the procedure that was resorted 
ito. by: the piaintiff, treating these lands as forming an incumbrance 
"iponthe Seputni and proceeding to annul the incumbrance by 
service of notice under Seétion' 167 of the Bengal Tenancy Act and 
thereafter seeking to recover possession of them by instituting.the 
present suit, was entirely misconceived. . 

What we have said -above is perhaps sufficient for the 
disposal of the claim which has been put forward in the suit. But 
it hag been argued that whatever may have been the procedure 
adapted by the plaintiff, the plaintiff was a purchaser at a rent 
execution sale and so did not derive his title from the defaulting 
tenant and wag not barred by any rule of estoppel or limitation, 
and thérefore, there is notbing to stand in the way of his recovering 
‘possession in respect of these lands, once it is found that the lands 
‘formed part of the Seputni grant. We think, we ought to consider 
the merits of thé case in order to see whether the lands can be 
regarded as having at all formed part of the Seputni. 


In the first place, it is to be mentioned that the record of 
rights, in which the suit lands have been recorded as forming part 
vf the Darputni in the possession of the Company and not forming 
part of either of the two Khatians in which the lands of the Seputni 
have been recorded is a document which stands in need of 
rebuttal before its evidentiary value which, of course, is presump- 
‘tive, can be held to have been de&troyed. We may say at once that 
we do not find any material on the record which can really go 
to rebut this presumption. Then there is the Kabuliyat creating 
the'Darputpi which is the first document that has to be looked 
into in order to consider the present question, That document 
purports to be a demise in respect of 31 Mouzas of which Nischin- 
dipur and Monoharpur were two Mouzas separately mentioned 
init, The learned Judge has placed no reliance on this document. 
His observations in this connection may well be reproduced. He 
has said thus: "It has been said that Nischindipur is men 
tioned in’ the Darputni Potta, But this document has not beeh 
produced. An unregistered Kabulyat for the Darputni has’ been 
produced. It was not brought to my notice that it js an. nnregis- 
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tered document at the time when it was exhibited. It came to 
my notice at the time of argument. This document affects 
property worth over Rs. roo and as-such registration is compulsory. 
Again this document shows internal evidence which leads one to 
doubt about its genuineness. In the body of the Kabulyat men- 
tion is made of 35 Mouzis, while in the Schedule 31 Moujas are 
mentioned and some are erased. The document itself is of 
dubious origin and thé mention of Nischindipur in it does not 
affect the case.” It is seldom that one finds go many errors 
huddled together in one single passage in a judgment. In the first 
place, the document having been of the year 1852 it was one which 
under the law as it then stood was not compulsorily registrable. 
Nextly, an inspection of the document made ás carefully as 
possible does not discl;se to us any matter which may be regarded 
as internal evidence leading one to doubt about its genuineness 
or show that there are'any erasures in the document, certainly none 
in connection with Mouza Nischindipur in the place in which it 
is written init, The stamped paper in which the docurnent is 
written appears to have been sold’ from the Collectorate on the 
5th January, 1852, the very day on which the document was 
written, and it bears the endorsement of one Mr. Holmes as the 
vendor, not at one but at two places, Wè are unable to see any 
. Suspicion attaching to this document. ' We are clearly of opinion 
that no Court would be justified in treating the mention in it of 
Mouza Nischindipur as a separate Mouzi one of the 31 Movzas 
in respect of which the Darputni was being created, as a fact 
which should not be given due weight to. Itis true that towards 
the beginning of the document, 34 Mouzas are mentioned but a 
careful perusal of the passage where it o¢curs shows that it only 
states that an application had been made for taking a Darputni 
in respect of 35 Mouzas and that the application was being granted 
in respect of a Darputni as consisting of 31 Mouzas specified in 
the document. There can be no doubt that on the date when 
the Darputni was created Mouzi Monoharpur was treated as a 
separate entity from Mouzi Nischindipur. Indeed, the Revenue 
Survey Maps of 1853 to which reference has already been "made 
also. show that there was in those days a quantity of land or rather 
two quantities of land lying within the ambit of Mouza Monobarpur 
which used to go by the name of Nischindipur. The learned 
judge has referred to an expression occurring. in the Seputni 
Potta and Kabuliat which means that the entire land comprised 
within the boundaries was. being demised. That expression can 
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only mean that all lands lying within the boundaries of the' Mouza 


and forming part of the :-Mouz2-itsélf but not-lands belónging to 
some other Mouzi-or village, which: were’ tobe taken as being 
included within the demise; We find next that in the Seputni 
Potta the recital that was made was that the grantor was in. posses 
sion of Mouzi Monohdrpur in Dárputni right: and that a settle- 
ment of Seputni in respect of the said Mouzi Manoharpur had 
been applied for and was being, granted. Mouzi.Monoharpur as 
mentioned in the Seputni documents: could therefore, be only the 
same Mouzi in respect of which Darputni grant had bean obtained 
and inasmuch as- Nischindipur. had been: treated as a separate 
Mouza under the latter grant, in granting.the Seputni the lands of 
Nischindipur could never have: been intended to be included 
within the expression Mouza Monoharpur. "There are a number 
of. documents to which our attention has been drawn. in which the 
existence of Nischindipur as a separate. Mouzi is mentioned. But 
these documents are of‘comparatively less importance. What is more 
important is a mass pf-documents consisting of Chittas, Khatians, 
Utbandi- Chittas, Utbandi, Khatians, Kobalas, Jama Wasil Baki 
papers, etc., of the Darputnidars, dating from 1875 and running right 
up to the'time of thé settlement operations- and als5 thereafter; 
showing conclusively that the Darputnidars were in possession. of 
Mouzi Nischindipur as'a separate Motzi by collection of rents 
and otherwise. The facts that they had been in such. possession 
not surreptitiously but openly is also demonstrated by the fact: that 
one of-the Dutts happened during some part.of this period to be 
a Tahsildar in the service of the Darputhidars, This is the position 
of documentary evidence with regard to Mouz2 Nischindipur. As 
regards Chak Monoharpur, wa do not find that theré is any paper 
produced on the side of the Company: which specifically refers 
to the possession of the Darputnidars in’:respect. of -the- lands that 
ate within the Chak; and on the- other-side also, that is to.say, 
on the side of the plaintiff, there, is' no documentary evidence 
showing the possession of this 'Seputnidar at any time in respéct of 
any part of the. lands di have . been récordéd as pe of the 
Darputni >» EL 

-, Some reliance has been lied on behalf of the plaintif s upon 
the judgments that were passed by the Courts in a previous suit 
for rent, namely, Suit No. 28 of 1921. "That was a: suit instituted 
by- the Company against the Dutts for recovery of: rent of 
the Seputni for the years 1324; to Pous Kist of 1327.' The. Dutts 
pleaded that.the entire rent-shoull.be suspended as they had 
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not got possession of all the lands of Mouza Monaharpur comprised 
within their Seputni and that considerable portion thereof was in 
the possession of the Company, In that suit, the "Munsif found 
that there were no Mouzis known ag : Nischindipur of Chak 
Monoharpur as distinguished from Mouzi Monoharpur itself and 
on that finding he allowed suspension of rent. This decree of the 
Munsif was upheld by the Subordinate Judge who found that it was 
pretty clear that there was no separa‘e village known as Nischin- 
dipur within village Moroharpur but that the plaintiff had been in 
possession of some lands of village Monoharpur styling them to 
appertain toa Para known as Nischindipur. When the case came 
up in second appeal to this Court, this Court set aside the deci- 
Bion of the two Courts below and made a decree in plaintiff's 
favour and although this Court proceeded on the basis of findings 
of fact that had been arrived at by toth the Courts below, there 
is an observation to be found in the judgment of this Court which 
runs in these words: “ The inference from this long submission 
ofthe defendants to be kept out of possession of these lands, 
while they were paying tbe full rent would lead to an inference 
„tbat these lands were never meant to be given to the defendants’ 
predecessors,” The remark implies that, inthe opinion of this 
Court, the lands which were in the possession of the Company 
and which had never been in possession of the Seputnidars were 
lands which were never intended to form part of the Seputnis. 
These are all the materials to which our attention has been drawn 
in connection with this case; and having considered them as 
carefully as we could we have come to the conclusion that nothing 
has been established which would entitle the plaintiff to the decree 
that he has obtained nor to any‘ decree that he has claimed in 
the present suit. - : 

The result is that the appeal will succeed and the decision 
of the Court below will be set aside, The plaintiff's suit will be 
dismissed with costs in both the Courts. In calculating the costs 
of this appeal, the costs of preparation of Volume II of Part 2 
of the Paper-book will not be allowed to the appellant. 


A T. M. Appeal allowed, 
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` Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


as RAM RANJAN MULLIK axp orsers, SHEBAITS OF 
^ Cii. 


Lo ; . SREE SREE ISSUR SRIDHAR THAKUR 
1936. . ; : 
Spent v. 
May, 5 6, . i 
= t d : JAMINI SUNDARI DASSYA.* 


Revenue sale—Suit fo set aside—Nature of—Hardship—Kists of revenue, 
when in arrears—Statement contained in memorandum of appeal to the 
Commissioner, if evidence against the person making i-—Amalgamation 
of duss for cesses and arrears of revenue—Revenue sale; if legal—Sale 
notification in the Gasette, if to be made within co days—Irregularity. 


The allegation of the plalotiff in his suit for setting aside the revenue sale, 
under Section 33 of the Revenue Sale Law, 1859, that he suffered extreme 
hardship owing to telegraphic money order not being delivered to his agent on 
the date of revenue sale by the Post Office, cannot be the basis of a ground for 
holding that the sale was not in accordance with law, 


The Kists mentioned in the Deul Kistibandi, dated the 14th December, 1813, 
were 12 in number according to the 12 Bengali months. The Pous, Magh and 
Falgun Kists become arrear on the Ist Chaitra, that is, the 14th March, and 
under the Revenue Sale Law of 1859, the latest day of payment was 28th 
March. : d 

Jt was contended that the revenue payable for the estate which was sold 
on the 24th June, was payable in four Kists, and the Kist of the 28th March, 
became arrear on the Ist April, and the sale could not, under the law, be held 
before the next Kist day, the 28th June and that as the sale was held on the 
agth June, it was illegal and ultra vires : 


Held, that the sale was not illegal and without jurisdiction, as the Kist did 
not become an arrear on the 1st April. ` 


That the plaintiff knew and considered that the Kist became arrear on the 
1st Chaitra, that is, the 14th March. 


s That the statement contained in the memorandum of appeal to the Commis- 
sioner did not amount to an admission operating as an estoppel against him; 
it was a relevant piece of evidence indicating the date when the Kist became an 
arrear according to the plaintiff. 


^ Ina case of amalgamation of dues on account of cessés with revenue payable 
in respect of an estate, a sale for arrears of revenue cannot be set aside on the 
ground that it was illegal or ultra vires, 


The mention of the amount of cesses due along with the arrears of revenue 
in the sale notification, in pursuance of which the revenue sale was held, does not 
Hos make the sale illegal under the law. 


* Appeal from Original Decree No. 184 of 1934, against the decree of 
Nilendra Nath Basu, Esq, Subordinate Judge of Rajshahi, dated the a3rd 
April, 1934. 
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The provision of Section 6 of the Revenue Sale Law, 1859 is not applicable 
to the puhlication of the sale notification in the Gazette. Hence the publica- 
tion of the sale notification in the Calcutta Gazette leaving a period of 28 days 
dad not 30 days befora the sale for arrears of revenue could be held, was 
hot irregular. ! 


' Even, if it, be conceded, that such publication in the Gazette contravened 
the provision of Section 6 of the Revenue Sale Law, 1859, it was an irrégu- 
larity and -the plaintiff failed to make out that he suffered substantial injury by 
such irregularity. ; 


Semble: A suit for a declaratory decree in respect of a revenue sale on the 
24th June — — after having the same determined to be bad and inoperative 
(illegal and ultra vires) and of no force and effect, could not be maintained 
in the absence of any prayer for consequential relief, that is, for setting aside 
the sale held for arrears of revenue. 


Appeal by the Plaintiffs, 


t 


Suit for declaration.. 

The material facts appear from the judgment. 

. Drs, Sarat Chandra Basak and Bijan Kumar Mukherjea for the 
‘Appellants. 

Messrs. Biveswar Bagchi and Jatindra Mohan Sanyal for the 
Respondent. 

The following judgment was delivered : 


This appeal has arisen out of à suit for a declaratory decrea 
in respect of a revenue sals held on the 24th June, 1932, of Mehal 
Taraf Ratahar and others, appertaining to Touzi No. 365 of the Raj- 
‘sabi Collectorate, after having the same determined to be bad and 
inoperative (illegal and s/éra vires), and of no force and effect. In 
the plaint, there was also a prayer for temporary injunction against 
‘the defendant respondent, restraining her from taking possession 
of the disputed property till the disposal of the suit. The prayer 
‘for temporary injunction was withdrawn during the pendency of 
the suit. The case of the plaintiffs before the Court was that the 

‘revenue payable in respect of the Tou7i in question for the March 
Kist of 1932, became arrear only on the 1st April, 1932 ; and as 
such the sale that was held on the 24th June, 1932, was illegal 
‘and ultra vires; it was further stated by the plaintiffs that the 
‘revenue payable for the Mehal in suit was payable in four Kists, 
namely, rath January, 28th March, 28th Juné, ani 28th September, 
‘and that the plaintiffs paid the revenue in the said manner all along 
and could not pay the revente for the March Kist on account of 
the world wide economic depression. ‘It was the case of the plain. 
tiffs that the Mehal in question was advertised for sale not only for 
arrears of revenue but also for cesses due, and that as such the sale 
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Civit. held on he 24th of June, r932, was not legal, It was asserted by 
1936. the plaintiffs that fhe sale notices and the sale proclamations 


Ram. Ranjan Mullik required to bs served under the provisions of sections 6 and 7 
v. of the Revenue Sale Law, were not served in the locality 
: ai un and were not duly published in the Calcutta Gazette in the 
aaa manner provided by law. It was the case of plaintiffs also 
that owing to irregularity referred to in the plaint, the property 
having an annual income of Rs. 1,744, and worth Rs, 17,009, was 
sold at an inadequate price of Rs, 1,100 only, and that thereby 
the plaintiffs suffered substantial injury. It was further stated 
by the plaintiffs that they had suffered extreme hardship as a 
Telegraphic Money Order for Rs. rooo was not delivered to their 
agent on the date of.the sale by the Post Office, and that as such 
the arrears of revenue could not be deposited in the Collectorate 
on the date of the gale. The last of the above allegations of fact on 
which the plaintiffs’ case before the Court rested,relating to hardship 
could not be considered to be the basis of a ground for holding 
that the sale was notin accordance with law. The evidence in 
case does not establish the position that the telegraphic money 
order arrived at the Post Office on the 24th June, and that the 
amount covered byit could not be paid by the Post Office to 
the plaintifis’ agent on account of shortness of fund. “The ground 
of hardship as aforesaid, was not made out ; and no question of 
irregularity or illegality arose on the facts alleged, relating to 
non-deposit of arrears on the date of sale. The claim made by 
the plaintiffs in the suit was resisted by the defendant, The 
allegations of fact made in the plaint on which the plaintiffs! case 
before the Court was based were denied; and it was asserted -by 
the defendant that notices of the sale were properly served and 
published inthe manner provided by law, In addition to the 
denial of the allegations made in the plaint, there was the definite 
Statement made by the defendant in ber written statement filed in 
Court that. the suit was not maintainable in the form presented 
in the plaint, without any prayer for setting aside the sale. On 
the pleadings ofthe parties, various issues were.raised for deter. 
mination in the cage, The learned Subordinate Judge in the Court 
below gave his decision against the plaintiffs on the material issues 
arising for consideration in the case, and the plaintiff? suit was 
> dismissed. The plaintiffs have appealed to this Court against the 
decision and decree of dismissal passed by the trial Court on the 
.a3rd April, 1934. | p uus ae" 
In support of the appeal to this Court, the main questions 
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raised by the Senior Government pleader appearing for the plaia- 
tiffs appellants may be dealt with under the following heads :— 

I- Inthe first place it was urged in consonance with the state- 
ment made in the plaint that the revenue: payable for estate No. 365 
which was sold on the 24th June, 1932, was payable in four kists, 
and the kist of the 28th March, became arrear on the rst April, 
and that the sale could not; under the law, be held before the 
next kist day, the-28th June ; and that as the sale was held on the 
24th June, 1932, it was illegal and ultra vires. The question thus 
raised hasto be decideJ, and the date on which the revenue 
payable by the plaintiffs for.a particular kist became arrear has to 
be determined with reference to the materials placed on the re- 
cord. The most relevant evidence -on this part of the case was that 
afforded by the Doul Kistibandi, Ext. C in the case, in respect of 
Touzi No. 365, dated the r4th December, 1813. Jt was appa- 
rent from that document, that the 28th March could not be the 
relevant date for a particular kist, inasmuch as the kists men- 
tioned in the Doul kistibandi "were twelve in number according 
to the twelve Bengali months, The a8th March was not the date 
when any kist was payable: the Pous, Magh and Falgoon kista 
became arrear on the rst Chaitra, the r4th March ; and the latest 
day of payment under the Revenue Sale Law was therefore the 
28th March. This view of the matter is established on other 
materials placed on the record, namely the Arrears List Ext. 7 
and the sale notices, Exte, E (6) and E (7) series. That the plaintiffs 
themselves knew, and considere] that the kist in question became 
‘arrear on the rst Chaitra, i, e. 14th March, is apparent from their 
statement in Ext. A, the memorandum of appeal filed by them 
before the Commissioner, for setting aside the revenue sale that 
had taken place on the 24th June, 1932. It may be that the state- 
ment contained in Ex. A does not amount to an admission opera- 
ting as an estoppel against the plaintiffs ; but there is no doubt that 
it was a relevant piece of evidence which, went to indicate clearly 
what the date was when the kist in question became in arrear, 
according to the plaintiffs themselves, On the materials before us, 
we are unable to come to the conclusion, as we are invited to do, 
that the trial Court was wrong in not coming to the conclusion 
that 28th March, 1932, was subsequently fixed for payment of 

“the kist in question, and it became arrear on the rst of April, 
“1932. The Doul Kistibandi, Ext. C, taken along with the other 
evidence on the record, establishes the position as indicated above, 
that the sale held on the 324th of June, 1932, was not 
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illegal and without jurisdiction. It was suggestcd in the course of 
argument that the sale for arrears of revenue in the case before us, 
having been held not only on account of arrears of revenue but 
on account of arrears .of cesses due in respect of the estate ‘in 
question, it could not be said that the sale was one for arrears of 
revenue. The contention was not however preased, in view of the 
position, well established now, that in a case even of amalgamation 
of dues on account of cesses with revenue payable in respect of 
an estate, a sale for arredrs of revenue could not be set aside on the 
ground that it was illegal or ultra vires, In the case before us, 
the amount due on account of cesses waa mentioned in the sale 
proclamation ; but it was not amalgamated with, or included in, 
the revenue ; the amount of revenue in arrear and the amount of 
cesses due were separately mentioned. In this view of thé case, 
-there can be no question that the mention of the amount óf cesses 
‘due along with the arrears of revenue in the sale notification, 
-in pursuance of which the revenue Bale in question was held, did 


..not make the sale illegal under the law. - 


$ 


II. The next question raised before us related to the non-ser- 
‘vice or nompublication of the sale notifications and notices, as 
required by sections 6 and 7 of the Revenue Sale Law. -The 
ground of irregularity in the matter of actual service of processes 
was not urged before us ; and on the facts proved in the case, there 
can be no question that the conclusion arrived at by the Court 
below that the allegation of non-service of sale notification or 
notices, as required by law, had not been established, is correct. 
The ground urged before us on this part of the case related to 
the position that there was no publication in the Calcutta Gazette, 
of the sale in proper time as mentioned in section 6 of the Revenue 
Sale Law. The position is this, the notification of the sale was 
published in the Calcutta Gazette at a time when there was remain- 
ing, not the full period of thirty days before the sale, but only 
twenty-eight days. It was urged that the law enjoined publica- 
tion of the notification in the Gazette leaving a full period thirty 
days before the sale for arrears of revenue could be held. It 
has to be noticed in this connection that the provision of section 
‘6 of the Revenue Sale Law does not prescribe a period of thirty 
‘days in the matter of publication in the Gazette, of the notifica- 
tion of salé; and it cannot be said that the provision relating 
^to affixing the sale notification at certain places, which precedes 
the one relating to the publication of the sale notification in the 


, Gazette, fixing périod of thirty days, was applicable also to the 
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publication of the sale notification in the G.zette. Even if it 
were conceded in favour of the appellants that there was an 
irregularity in the matter of publication, of sale proclamation in 
the Gezette, within the time prescribed by the law, that amounted 
to an irregularity ; and for the purpose of avoiding the sale on 
the ground of irregularity, it had to be made out by the plaintiffs 
that they had suffered substantial injury by reason of the irregularity 
complained of. 

HI. The next question therefore was whether it had been 
established in the case before us that there was substantial injury 
attributable to any irregularity in the matter of publishing the 
sale. The evidence inthe case to which detailed reference has 
been made by the learned Subordinate Judge in the Court below, 
does not establish the case of inadequacy in the price fetched at 
the sale, as alleged by the plaintiffs, or that the inadequacy of 
price was attributable to the irregularity or illegality in publishing 
the sale ; amd that substantial injury had resulted by reason of 
the same. That the property sold used to fetch a net annual 
income of anything like Rs.170o was not at all established in 
evidence, and it was made out that in view of the economic 
depression in the country, the price at which it was sold atthe 
sale for arrears of revenue, at which sale prices are almost always 
low, was altogether inadequate. Evidence on the record went 
to show that properties in the locality have been sold at sales 
for arrears of revenue at their annual net profits or even at half 
of that. The position, therefore, is this, that conceding in favour 
‘of the appellants that there was any irregularity in the matter of 
publication of the notification of sale, although there was none 
established, no case of substantial injury, as contemplated by 
Section 33 of Revenue Sale Law, having been made out, the 
plaintiffs were not entitled to avoid the revenue sale. 

The conclusions arrived aton the different points raised in 
the appeal:before us, as indicated above, disposed of the appeal; 
and on those conclusions the appeal must be dismissed. 


_ It may be mentioned that in view of the defence raised by the 
“contesting defendant in the suit, respondent in this appeal, that the 
'suit was not maintainable ín the present form without a prayer for 
‘setting aside the sale, decision was given by the Court below on 
‘the question of the maintainability of the suit, It is not necessary 
'to express any opinion on that question, in view of the conclusions 

we have atrived aton the merits of the case, The inclination of 
our opinion however is that the suit as framed merely for a declara» 
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tion that the revenue sale was illegal and s//za vires and without any 
force and effect, was not maintainable under the law, in the absence 
of any prayer for consequential relief, The relief that had to be 
applied for jn the case was one for setting aside the sale held for 
arrears of revenue, that. was not done and the suit with a prayer 
for a declaration, pure and simple, presumably for the purpose of 
avoiding payment of proper court-fees, was nota suit which was 
contemplated by the Revenue Sale Law. 


In the result, the appeal fails ; and it is dismissed with costs. 
A. T. M, Appeal dismissed. 


CIVIL REFERENCE. 
Before Mr. Justice M. C. Ghose and Mr. Justice B. K. Mukherjea. 


UMESH CHANDRA DE AND ANOTHER 
Sov v. 
MAHIM CHANDRA SAHA AND OTHERS.* 


Custody fee, unspent—Deposited in Court in court fee stamps - Value of the 
court-fee, if can be refunded— Procedure to be followed — Paragraph 790 
Note (5) of the Rules and Orders—Court-Fees Act (VIL of 1870), Section 20. 
The unspent amount of custody fee deposited in Court in court-fee stamps 

can be refunded and the procedure laid down in paragraph 790 Note (3) of the 

Rules and Orders should be followed : Indu Bhusan Roy Choudhury v. Secretary 

of State for India in Council (1); In the matter of Kumud Nath Das Saka 

and others (2). 

Reference under Order XLVI, Rule 1 of the Code of Civil 
Procedure made. by the Subordinate Judge of Tippera in the 
matter of an application for refund of the value of unspent court- 
fee stamp deposited as custody fee in an Execution Case. 

The relevant facts will appear from the following 

Letter of Reference. 

"I have the honour most respectfully to seek the opinion of the 
Hon'ble High Court on a point of law which has arisen in connec- - 
tion with an application for refund of the value of court-fee stamps 

* Civil Reference No. 3 of 1936, made by Babu Dwarkanath Dey, Subordinate 
Judge, and Court, Tippera, in connection with an application for refund of value 
of court-fee stamp in Money Execution Case No. 120 of 1935 of his Court. 

(1) (1935) 62 C. L. J. 258 ; 40 C. W.N. 309. 
(2) (1935) 39 C. W. N. 1074. 


Vor, LXÍV.] ' — HIGH COURT. 


to the extedt of Rs, 7-8a3 in Money Execution Case No, 120 of 
1935 © ofthis Courtand beg to request you to be so good as to 
place the matter before the Hon'ble Court for favour of the Court's 
Opinion thereon. Whatever order I may pass on the application 
for refund would not be appealable. 


. “In the aforesaid’ Execution case Rs. 7-8as. had been paid by 
the decree-holder in court-fee stamps as custody fee in connection 
with the execution of a writ Of attachment of the judgment-debtor a 
moveables, ` No attachment was however made and the execution 
case was dismissed on aoth December 1935. Decree-holder now 
prays for refund of Rs. 7-8as. representing the value of the 
court-fee stamps filed for custody fee but not spent. Rule 790 
of the Civil Rules and Orders of the Hon’ble High Court lays 
down the procedure for dealing with an application for refund of 
unspent process-fee, custody fee etc. Note 3 to the said rule 
expressly says that such unspent custody fee etc. may be refunded, 
The custody fee paid by decree-holder in this particular ' case has 
not been spent and hence the refund prayed for.is prima facie 
admissible. But a doubt has arisen on account of the Hon'ble 
High Court's General Letter No. 43 (civil) of 1935 dated roth 
December 1935 in which refunds of poundage fees allowed in 
certain cases under the Old High Court Rules and Circular Orders 
(Civil) were held to be ultra vires, Of course the percentage or 
poundage on the proceeds of a Court sale realised as it is always 
after the sale, can in no case remain unspent whereas custody fee 
or process-fee is realised in advance and may in some cases be 
not spent at all or in full and as such there can be no objection 
to the refund of such fee or portion of such fee if remaining 
unspent. There is this distinction between a case of refund of 
poundage fee and a case of refund of custody fee or process fee. 
But in thé General Letter under reference (No. 43 of 1935) 
objection to the refund of poundage fee is grounded not exactly 
on this point of distinction but on the absence of any power of 
the Hon'ble High Court to make rules under section 20 of the 
Court-fees Act, 1870, allowing refund’ of court-fees at all, Thus 
the rule contained in Note 3 to Rule 790 of the Civil Rules and 
Orders, providing’ for refund of unspent custody fee or other 
process fee is not in a better position than the prévious rule 


made by the Hon'ble High Court for refund of poundage fee, 


i ünder certain circumstances but would seem to be equally ultra 
vires. This view of Rule 790 (note 3) may not however be 
- decisive of the question of.refund. Irréspective of this rule the 
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Court may possess an inherent power to order refund of the 
unspent portion ef custody fee for other process fee. It is well 
established by case iaw that apart from the specific cases provided 
in the Court Fees Act where court-fees paid in stamps by a party 
may be refunded, there may be other cases where a court may 
under its inherent power refund such court-fees. Difficulties 
however arise in deciding as to in what cases such inherent 
power of the court should be exercised. In the latest of such 
cases decided by the Homole Calcutta High Court [Jadu 
Bhusan Roy Choudhury v. The Secretary of State for India in 
Council (1)] their Lordships seem to lay down that such inherent 
power is limited to cases where fees, not warranted by the statute, 
have been realised or paid by mistake or inadvertence, If apart 
from mistake or inadvertence no other case of refund of court- 
fees is admissible in exercise of the inMerent power of the court, 
no refund would be permissible in the present case because 
this is not a case of mistake or inadvertence. A case of 
unspent court-fees was not considered by their Lordships in 
the case (1) and so it is at least doubtful if their Lord- 
ships intended to exhaust all cases of permissible refunds 
under Courts inherent power by mention of cases of mistake or 
inadvertence. On reason it seems that a case of unspent custody 
or process-fee ia a proper case for refund of such fee under Court's 
inherent power because the fee is realised in anticipation on the 
understanding that it would be spent for some specific purpose, 
vig. serving or executing a process, However I do not consider 
the point free from doubt, "Though the amount involved in this 
particular case is very small, such cases would frequently come 
before the Court and it is therefore desirable that the opinion 
of the Hon'ble High Court should be judicially obtained in this 
fiscal matter. The facts are therefore submitted for being laid 
before the Hon’ble High Court for favour of an expression of 
the Hon'ble High Court's opinion whether the unspent amount 
of the custody fee in this case may be refunded and if so, whether 
the procedure laid down in Rule 790 of the Civil Rules &nd 
Orders should be followed for such refund." 

Dr. S. C. Basak and Sir Saadullak, Kt. in support of the 
Reference. 

The following judgment was delivered : 

Mukherjea, J. :—This is a reference made by the Subordinate 
Judge, 2nd' Court, Tipperah under Order 46 rule (7) of the Code 

(1) (1935) 62 C. L. J. 298 yar 7. W. N, 309. 


` 


Vor. LXIV.] HIGH COURT, 


of Civil Procedure and involves determination of a short point 
of law, There was an execution' proceeding started by a decree- 
holder wherein he prayed for attachment of certain movables 
belonging to the judgment-debtor. In that execution case a gum 
of Rs. 7-8as, was paid by the decree-holder as custody fee, and 
these fees are always realised in advance under the rules framed 
by this Court under section 23 Court-Fees Act, Ultimately the 
decree-holder did not proceed with the execution case and the 
amount remained unspent. The decree-holder then prayed for 
refund of this amount and the controversy centres round the short 
point as to whether tbis claim for refund is tenable, As the 
amount was not spent at all, there is apparently no justification 
for refusing the claim for refund ; and the learned Senior Govern- 
ment Pleader appearing in. support of the Reference has fairly stated 
that the cliam cannot be resisted on any ground of justice or equity, 
The Subordinate Judge seams to be of the same opinion and there 
is a specific provision in paragraph 790 note (3) of the Civil 
Rules and Orders issued by this Court for the guidance of the 
subordinate Courts, which lays down the procedure for obtaining 
such refund. The learned Subordinate Judge, however, felt 
difficulty in granting the application for refund, because of a 
letter (being General letter No, 43 (Civil) of 1935, dated roth 
December, 1925) issued by this Court by which all District Judges 
were informed that refund of poundage fees was slira vires of this 
Court as section 20,0f the Court-Fees Act gives power to fix fees 
only and not to refund them. The letter obviously does not touch 
the present point ag it relates to poundge fees which are invariably 
realised after the sale and cannot remain unspent as is the case 
with cuatody fees, but ag the matter is put on the larger ground thal 
the rules are sifra vires of tbis Court, the.learned, Subordinate 
Judge entertained reasonable doubt as to whether or not the same 
pringiple would hold gopd with regard to custody fees also, It is 
necessary, therefore, to examine the matter a little more in details 
in order to find out whether the General Letter issued by this 
Court does really stand in the way of granting a refund in this 
case, 

Now section 20 of the Court-Fees Act empowers the High 
Coprt to make rules inter alia relating to fees chargeable for serving 
and executing processes etc., issued by Civil Courts, Custody 
feea come undoubtedly within the purview of the section, as 
they are charges levied upon the decree-holders to meet the 
costs of person or persons sent out to ensure safe custody of the 
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moveables attached in execution proceedings, Under the rules of 
this Court framed under the said section, the custody fees are 
payable at the time of obtaining the processes and the minimum 
amount prescribed is Rs, 7-8as, being the remuneration of a custody 
peon ‘for rs days at the rate of 8as. per diem (Part IT Art. 3 of 
the Rules). There isno rule framed by the High Court under 
section 20 of the Court-fees Act’ relating to the refund of such 
fees but there isa provision for refund of poundage fees under 
article 7 of the Rules, if the execution sale is afterwards set 
aside, Now poundage fees are paid invariably after the sale and 
constitute a sort of percentagé or commission upon the gross 
amount realised by the sale. There would be no question of their 
being spent or not spent, and -it'may be said that ‘section 20 of 
the Court-Fees Act did not authorizs the High Court to legislate 
through the rules, as to under what circumstances the auction 
purchaser could demand back these fees. The case of custody 
fees, however, stands on a different footing, they are ‘taken in 
anticipation, and if the anticipated circumstances do not happen 
there is a clear duty to refund on the plainest and most elementary 
principles of law. There is no rule framed by the High Court 
felating to the custody fees, under section 20 of the Court-Fees 
Ad and no question of ura vires at all arises. The provision 
in paragraph 790 note (3) of the Rules and Orders issued by this 
Court, is not: framed under section 20 of the Court-Fees Act. 
it comes under the heading of "Payment of Money” im chapter 
XXX, and simply lays down the procedure for quick realisation 
of these deposits, if lying unspent. This paragraph does not 
cteate the right to“ get refund, but * "presupposes it to be already 
existing. But apart from any rules, and we may assume that Xheré 
is no “provisio#! directly - bearing oh the point, ^ We think that the 
Court has‘inherent jurisdiction to grant refund in such cases, and 
the ‘decision ir Zundu Bhusan Roy Choudhury v. The Secretary of 
State for India in Council (1) referred toby the Subordinate Judge 
does ‘not say anything ` which militates against this view. - The 
decision reiterates what was'held in many previous cases eg, Jn i fhe 
matter of Kumud Nath Das Saha & others., (2) that there can be’ 
a refund of 'court-fees ‘under the inherent powers of the Court, 
see from “the provisions of sections 13 and 14 of the Court: Fees 
; but that the power is limited to'cases where fees not warran- 
a up the statute hds been paid or realizaa: by mistake: or iive 
` Gy (1595) 62 C. L. J. 298 ; 40 C. W. N. $9. 
© (a2) (3935) 39 C, WENS 1074, ~ 


Vor, LXIV] HIGH COURT 


tence. We may say at once that the present case is quite different 
and here strictly speaking no question of refund of court-fees 
under the Court-Fees Act arises. The Court-Fees Act provides 
for payment of court-fees in respect of documents described in 
the schedules to the Act. Custody fees might be paid in court-fea 
stamps asa matter of convenience, but they are not court-fe.s 
prescribel for any particular document under the Act. The 
money was legally payable in advance and hence no question of 
mistake or inadvertence comes in. The payment was a con- 
tingent payment, and if the contingency does not happen, the 
purchaser is entitled to get the money. In our opinion the 
answer to the question referred to us would be that the unspent 
amount of custody fee can be refunded, and the procedure 
laid down in pargraph 790 note (3) of the Rules and Orders 
should be followed. 


WM. C. Ghose, J. :—I agree. 


P. R, . f Question answered in the 
afirmative. 


APPELLATE CIVIL. 


Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


LOKE NATH DAS PURKAYESTHA, ON HIS DEATH 
HIS HEIRS AND LEGAL REPRESENTATIVES 
MONMOHINI DAS PURKAYESTHA 
AND OTHERS 


v. 


BEHARI SHAHA AND OTHERS.* 


Revival—Original suit, whan revives —Decree declared. null and void and 
inoperative in subsequent proceeding and decree set aside ina sub.equent 
‘proceeding—Decree against minor declared null and void—Defectivs 

» procedure. 3 


Ifa decree passed against a person was set aside by a decree -pafsed ina 
suit brought to set it aside, the original suit was revived and must be proceeded 
with, 


*Letters Patent Appeal No. <7 of 1935, against the. judgment of Mr. Justice 
R. C, Mitter, ia Appeal from Appellate Decree No. 590 of 1933... * 
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There is no difference in substance or principle between a case in which a 
decree passed against a person isset aside bya subsequent proceeding, and 
a case in which the decree is declared null and void and inoperative in a 
subsequent proceeding, and the suit in which the inoperative decree was passed 
can be revived against a defendant in whose favour such a decree 1s passed ina a 
subsequent proceeding. : 


The Court which followed a procedure held to be defective In the matter 
of appointment of guardlan-ad-litem, in a subsequent proceeding, bas juris- 
diction to revive the suit so as to restore the minor to the sime position in 
which he was on the date when the suit was filed against him. The minor 
should be regarded as a party to the suit, when it was instituted. 

Bhagwan Dayal v. Param Sukk Das (1) followed. 

Rashidunnessa v. Muhammad (a) distinguished. 

Appeal by the Plaintiff Respondent. 

Suit for possession on declaration of title, 

The material facts appear from the judgment, 


Mr. Birendra Kumar De for the Appellant ad in 
Appeal from Appellate Decree). 


Dr. Bijan Kumar Mukherjea, Messes. Nripendra Chandra Das 
and Nikunja Behari Roy for the Respondents (Appellantsin Appeal 
from Appellate Decree). 


The following judgment was celivered : 


This is an appeal from the decision of our learned brother Mr. 
Justice R. C. Mitter, 


The plaintiff appellant instituted a suit, Title Suit No. 2149 
of 1909, in the Court of the Munsiff at Sungmgunj inthe district 
of Sylhet, for possession, on declaration of his title, and there 
were other incidental and consequential reliefs prayed in the suit, 
which was filed in Court on the 16th July, 1909, against nineteen 
persons impleaded as defendants to meet the objection on the 
score of defect of parties, raised by the defendants, fifty two more 
persons were added as defendants. Ofthese defendants subse- 
quently made parties to the suit, defendants No. 41 to 43 were 
minors at the time when they were made defendants to the suit ; the 
mother of these three defendants was proposed as their guardian, 
and the order of the Court relating to the matter of appointment of - 
guardian of the defendants Nos. 41 to 43, passed on the rzth June, 
1910 was this: “Service of notice made on 16-4-10. No objection 
petition filed yet. The proposed guardian be appointed guardian 


G) (1916) I. L, R. 39 Al, 8 i 
* (a) (1903) L. R. 36 I. A. 168 ; L L.R 31 All. 572 ; 10 C. L. J. 318. 
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for the minor defendants to conduct the case.” There was no 
appearance by any of the defendants in the suit, and the suit was 
decreed in favour of the plaintiff. The decree of the Court of the 
first instance was ultimately affirmed by this Court, on the 23rd 
April, 1914, on a second appeal preferred by some of the defen- 
dants in the suit. In the year 1918, the defendants Nos. 41 to 
43 in the suit instituted a suit, Title Suit No. 47 of 1918, subse- 
quently registered Title Suit No. 12 of rọrọ, for a declaration 
that the decree passed against them in Title Suit No. 2149 of 
1909 was invali] and inoperativs against them, on the ground 
that there was no proper appointment of a guardian to represent 
them in the suit. The aforesaid suit No. 47 of 1918 was decided 
in favour of the defendants Nos. 41 to 43, the plaintiffs in that 
suit, on the ground that the mother proposed as guardian had not 
consented to her appointment, as the guardian-ad-litem of her 
minor sons, and that it wassetilel law that no person could be 
appointed guardian-ad-litem of a minor without express consent. 
It was held that the decree passed in the suit being ineffectual 
and inoperative against the defendants Nos. 41 to 43, they were 
not bound by it. The decree passed in Title Suit No. 2149 of 
1909 was declared null and void and inoperative against those 
defendants, by the decision ani decree passed by the Additional 
Subordinate Judge, Sylhet on the 2oth September, 1919. There- 
after on the gth January, 1928, the plaintiff filed an application 
in the Court of the Munsiff at Suiamgunj praying that the Title 
Suit No. 2149 of 1909 be proceeded with, as against the defen- 
dants Nos. 4t to'43; and the application was allowed, the suit 


‘being revived. 


The result of the hearing of the suit after its revival was that 


‘the suit against the defendants Nos. 4I to 43 was decreed in 


part on contest by the said defendants. The decree passed by 
the trial Court on the 16th December, 1931, was affirmed by the 
Subordinate Judge in the lower appellate Court, on the goth 


December, 1932, With certain modifications, as mentioned in the 


ordering portion of the judgment of the Subordinate Judge. On 
appeal by tbe defendants Nos, 41 to 43 to this Court, the deci- 
sion of the lower appellate Court was reversed, and the decree 
passed by the lower Courts directed against the defendants Nos. 
4t to 43 were discharged by our learned brother Mr. Justice 
R. C Mitter, on the ground that the suit against the order of 
revival'of the suit against the defendants No. 41 to 43 was without 


jurisdiction. It may be noticed in this connection that the de- 
* 
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eii. cision of Mr. Justice Mitter is in favour of affirming the decision 


1936. of the lower appellate Court on the other questions relating to 
Monmohini Das tbe merits ofthe case before us, and the question of limitation ari- 
Purkayestha sing in the same. 

Behari Shaha, In the appeal before us preferred by the plaintiff, the first ground 
—— urged was that the learne l Judge of this Court was not right in 
the view taken by him that the rule was well settled that if a 

decree passed against a person, was set aside by a decree pas- 

sed in a suit brought to set it aside, the original suit was revived 

and must be proceeded with, could not be extended or applied 

to a case where the decree passed is null and void, on 

the ground that it was passed against the minor who was not re- 

presented by a guirdian-ad-litem, In the case before us the Court 

made an order appointing a guardian-ad-litem without express con- 

sent, there having been no objection to the proposal for appoint- 

ment of guardian; this was not strictly in accordance with law, 

in view of the provisions introduce] sometime before the order in 

question was made in the year :9gro that “no person shall without 

his consent be appointed guadian for the suit" [O. 32 R. 4(3) of the 

Code of Civil Procedure]. A decree followed after the order de- 

fective under the existing law, was made. The defendants Nos. 4t 

to 43 instituted a suit fur avoiding the decree and relief was given 

to them in terms of the prayer made by them. The decree, passed 

in Title Suit No. 2149 of 1909 was declared null and void and in- 

operative as against them, on the finding that they were not bound 

by it. The expression that the decree was set aside was not used 

in view of the position that the defendants Nos. 4r.to 43 prayed 

for a declaration only and not for a conseqential relief, which they 

could very well have done in the circumstances of the case before 

us, The effect of the decree of the suit of 1918, brought by the de- 

fendants Nos. 41 to 43 was that there was a declaration that the pro- 

cedure adopted in the matter of appointment of guardian was de- 

fective and the decree passed in the suit was inoperative so far as 

those defendants were concerned. There is no difference in substance 

as between declaration that a decree is null and void and inopera- 

tive as such, and setting asice the same in a case in which the only 

prayer was for a declaration that a decree was inoperative. The 

distinction was far too technical to be appreciated properly ; and 

‘it could not, in our judgment be allowed to stand in the way of 

justice being done in a case. The authority of decisions of this 

Court are, as has been poimted oüt by our learned brother, in 

favour of the position that the original suit is revived and must be 
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proceeded with, in the case of a decree being set aside in a suit 
brought for the purpose of setting aside the same ; and no authc- 
rity of any deciled case wis pointed out to us that there is any 
difference in substance as between a decree declaring a decree 
null and void and inoperative as such, and a decree setting aside a 
decree previously passed on the ground thata procedure followed 
was defective under the law. In our judgment, there is no differ- 
ence in substance or principle between a case in which a decree 
passed against a person is sst aside by a subsequent proceeding, 
anda case in which the decree is. declared null and void and 
inoperative in subsequent proceedings, and the suitin which the 
inoperative decree was passed can be revived'against a defen- 
dant in whose favour such a decree is passed in su sequent 
proceeding. 

The question next raised in support of the appeal was whether 
Mr. Justice Mitter was right in his decision that the defendants 
Nos. 41 to 43 were not parties to tha suit in the eye of the law, 
and the suit could not for that reason be revived later on, against 
persons who were not parties to it at all, at the time when the de- 
creo was passed in it. So far as this question was concerned, it would 
appear that Mr. Justice Mitter has dissented from the view taken 
not only by the Courts below, but from the decision in the case of 
Bhagwan Dayal v. Paran Sukh Das (2). Yt appears to us however 
thatthe position indicated by the learned Judges of the Allahabad 
Hizh Court is sound ; and we see no difficulty in giving effect to the 
same in the case before us.- The suit was instituted, and could be 
instituted against the defendants Nos. 4r to 43 by name. The 
institution of the suit was complete, and was not defective under 
the law; and it was the duty of the Court to appoint a proper 
person to be guardian for the suit for the minors (Order 32, Rule 3 
Civil Procedure Code). Tne Court did appoint such a guardian 
but the procedure followed was defective under the law, anda 
decree followed,* to avoid the effect of which a suit was instituted 
by the defendants Nos. 4r to 43. The decree was ultimately 
declared null and void and inoperative, so far as the minor defen- 
„dants Nos, 41 to 43 were concerned. The Court which followed a 
procedure held to be defective ina subsequent proceeding, and 
whose duty it wasto see that a proper guardian was appointed, 
had jurisdiction to revive the suit so as to restore the minors to the 
same position in which they were on the date on which the suit 
was filed against them. This is the position indicated in the judg- 

(1) (1916) I. L. R. 39 All, 8. 
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mentin Bhagawan Dayal’s case (i) referred to above; and we 
unhesitatingly follow the same. It would not be right to hold, 
and it would amount to denialof justice in the case before us, if 
we hold that the defendants Nos. 41 to 43 were not to be regarded 
a8 parties to the suit when the suit was instituted by the plaintiff, 
and hold further that the suit could not be revived at the instance 
of the plaintiff after the decree that was passed against the defen- 
dant was declared to be null and void and inoperative as against 
them for the reason of a defect of procedure followed by the Court, 
in the matter of appointment of their guardian for the suit. If any 
case of prejudice so far as the def-ndants Nos. 41 to 43 were 
concerned were made out, the position might have been 
different. 

We are not unmindful of the decision of their Lordships of the 
Judicial Committee of the Privy Council, and of the decision of 
Courts in this country, that in certain cases and in certain circum- 
stances it has to be held that a minor not properly represented by 
a guardian must be treated ag a person who was never a party to 
the suit. The observations of the Judicial Committee in the case of 
Rashidunnessa v. Muhammad (2) related to a case in which a 
guardian appointed by the Court had an interest adverse to that of 
the minor in question ; and those observations in support of the 
position that inthe case of an inherent defect in the matter of 
appointment of guardian, the minor should not be deemed to be 
party to a suit, could not be held applicable to a case like the one 
before us, in which the defect in the appointment of guardian was 
purely a formal one, arising out of the position that the mother 
proposed as guardian not having objected to her appointment, was 
taken to have consented to her appointment. The fact remains 
that in the suit not only the guardian of the minor defendants 
Nos. 41 to 43, appointed by the Court after an erroneous procedure 
was followed, but none of the defendants in the suit, appeared to 
contest the same. 

The conclusion we have arrived at, as indicated above, is that 
the suit was rightly revived in the year 1928, on the application of 
the plaintiff appellant before us. The defendants Nos. 41 to 43 
who had attained majority by the time that the suit was revived 
defended the suit, and the decision of the final Court of fact sub- 
stantially in favour of the plaintiff appellant, has been affirmed by 
the learned Judge of this Court on appeal. 


(1) (1916) L L. R, 39 All. 8. 
(a) (19c9) L. R. 961. A. 168 ; I. L. R. 31 All, 572 ; 10 C. L. J. 318. 
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The decision of the learned Judge, Mr. Justice R. C. Mitter on 
the question of the Court's jurisdiction to revive the suit being 
reversed by us, the decision and decree of the Subordinate Judge 
in the Court of appeal below are restored. The plaintiffs appellants 
in this appeal will get their costs in all the Courts from the defen- 
dants Nos. 41 to 43, respondents in the appeal before us. 


The cross-objéctions filed in this Court are dismissed. There is 
no Order as to costs in the cross-objections. 


A.U. M I. P. Appeal ailowed : Second appeal 


dismissed + Cross-objections dismissed. 


Before Mr. Justice S. N. Guha, Mr. Justice C. Bartley 
and Mr. Justice R, C. Mitter, 


THE COLLECTOR OF DACCA 


v. 


GOLAM KUDDUS CHOWDHURY, ON HIS DEATH, 
HIS HEIR AND LEGAL REPRESENTATIVE, 
` GOLAM AJAM CHOWDHURI 
AND OTHERS.* 


Apporlionment—Land, acquisition of-—Appeal—Award-—Fudgment—Letlers 
Patent, Clause (15) —Land Acquisition Act (I of 1894, as amended by Act 
XIX of 1921), section 26—Land Acquisition Act, section 23—‘Market valus’ 
— Speculation on the value — Procedure to be followed—Different interests— 
Landlord and tenant—Tenant accepting the valuation~~Landlord question- 
ing the valuation but not apportionment—Valuation increased —Landlord's 
shage—Tenant, an occupancy raiyat. 


A judgment ina land acquisition case is a judgment within the meaning of 
clause 15 of the Letters Patent. The judgment in clause 15 means a decision 
which affects the merits of the question between the parties by determining some 
right or liability. . i 


* Letters Patent Appeals Nos. r to 5 of 1935, against the judgment of 
Mr. Justice M. N. Mukerji, differing from Mr. Justice M. C. Ghose, in Appeals 
- from Original Decrees No. 242 to 247 of 1930, against the decrees of J. W. 
Nelson Esq., District Judge of Dacca, dated the 15th May, 1930. 
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Civit. The Fustices of the Peace for Calcutta v. The Oriental Gas Company (1) 
1956. followed. 
—— By the Amending Act XIX of 1921, the award of a Court made ina land 


The Collector of 


aor acquisition case was placed in the same category asa decree, and award is now 


as a decree or order of a Civil Court, and the statements of the grounds of such 
Golam Ajam awards are judgmects within the meaning of the Code of Civil Procedure. 
Chowdhurl, The market value of lands acquired is to be determined as it was at the time 
of the publication of the notification under section 4 of the Land Acquisition 
Act, 1894. 
Speculation on the value likely to be conferred on the lands taken for a parti- 
cular project by the completion of the project itself, is to be excluded. 





In all valuation, judicial or otherwise, there must beroom for Inference nnd 
inclinations of opinion, which being more or less conjectural, are difficult to 
reduce to exact reasonlog or to explain to others; there is more than ordinary 
room for guess work ; and it wou'd be very unfair to require an exact exposition 
of reasons for the conclusions arrived at. 


Secretary of State for Foreign Affairs v. Charlesworth, Filling & Co (a) 
followed. 

Wherein proceedings under the Land Acquisition Act, 1894, the owner of 
the land has objected under section 18 to the amount awarded, but not to the 
apportionment between himself and tenants, who*had accepted the compensation 
awarded to them, the owner is not entitled to an increased amount resulting trom 
his objection less the compensation accepted by the tenants, but only to such 
portion of the increased amount as accords with the apportionment awarded, 
the Government and not the owner is entitled to the benefit arising from the 
tenants having accepted compensation upon a lower value, 


Prag Narain v. The Ccllector of Agra (3) followed, 


There is no rule of general application, applicable to apportionment between 
a landlord and a tenant with a permanent right of occupancy ; rough and ready 
method has to be adopted. ‘ 

The lands acquired under the Land Acquisition Act, 1894, bad tenants having 
rights of occupancy on them and their landlords the Lakheraj right. The 
Collector valued the tenants’ interest in the lands at Rs. 275 per bigha and the 
Lakheraj right of the landlords at 25 times the annual rent, and § years’ pur- 
chase in addition for the loss of selami of the net annual profit from rent paid 
by the tenants, The total valuation of all interests in the lands acquired was 
about Rs. 450 per bigha. The tenants accepted the Collector's award. Ona 
reference by the landlords under section 18 of the Land Acquisition Act, 1894 
the Special Land Acquisition Judge increased the valuation to Rs. 1150 per bigha 
and held that the landlords claimants were entitled to get the full valüe of the 
land less the value of the tenants’ interest as valued by the Collector, that is, 
the landlords were to get Rs. 875 per bigha as their shares of the values of the 
lands. The Collector preferred appeals to the High Court against these 
decisions. 


(1) (1872) 8 B L R. 433 (452). 
(24 [1901] A. C. 375 ; L. R. 38 I. A. 121. 
e (3) (1932) L. R. 591. A. 155; 55 C. L. J. 318. 


Vou. LX1V.] _ tion Gout. 


There was difference of opinion as between Judges, and the five appeals were 
dismissed in view of the provision contained in section 98 of. the Code of Civil 


Procedure. The Collector preferred these appeals under clause 15 of the Letters 
Patent 1 7 mE 


Held, that the ippa were maintainable under clause r5 of the Letters 
Patent, as the decisions were judgments, 


Rangoon Botoatung Company Limited v. The Collector of Rangoon (1) is no 
longer law in view of the amendment of section a6 by Act XIX of 1921. l 

The Court accepted the valuation of Rs. co. per bigha arrived at by the 
Division Bench relying upon the basis‘of valuation afforded by certain transac- 
tions and oral evidence. 

That the landlords were not entitled to extra amount which the ,tenantà 
might have received if they had not accepted the lower valuation ; the landlords 
were, therefore, only entitled to their shares of the compensation money, so much 
of the value of the lands acquired, as represented their interests in the same. 

That in view of all the circumstances the landlords, claimants for compen: 
sation, were entitled to get two-fifths of the value of the entire interest in the 
lands acquired viz., Rs. G60 per bigha, the statutory compensation of 15 per cent 
to be ad ded to the same. 

Appeals by the Opposite Party. 


Drs. Sarat Chandra Basak and Bijan Kumar Mukherjea ‘fot 
the Appellants, 


Messrs. Atul Chandra Gupta, Nurul Hug and Hamidul Aug 
Choudhury for the Respondents in Nos, 3 and 4. 


Mr. Shamsuddin Ahmed tor Respondents in Nos. r and 5. 
Messrs, Rajendra Chandra Guha and Mahendra Kumar Ghose 
for Respondents in No. 2. 


C. Ar V. 
The following judgment was delivered : f 


These five appeals are under section 15 of the Latters Patent, 
and have arisen out of proceedings under the Land Acquisition Act. 
In pursuance of a declaration dated 17th December, 1928, lande 
were acquired for a project named "Landing grounds for aeroplanes 
at Dacca, in the village of Dhanmandal, Zillah Dacca.” The 
village is just outside the municipal limits, and the lands acquired 
were near the other lands in the village purchased by private owners 
for residential purposes. The lands acquired had tenants on them, 
having rights of occupancy ; their landlords had Lakheraj right in 
the same. The Collector valued the tenants’ interest inthe lands 
acquired at Rs, 275 per bigha and the Lakheraj right of the proprie- 
tors at twenty-five times the annual rent, and five years’ purchase in 


(1) (1912) L: R. sg L A 197 ; L LR. go Cale at 5 16C. L, J 24$. o 
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addition for the loss of Selami of the net annual profit from rent 
paid by the tenants to the propietors; the total valuation of all 
interests in the lands acquired was about Rs. 450 per bigha. The 
tenants accepted the Collector's award; there were, however, 
references under section 18 of the Land Acquisition Act to the 
Special Land Acquisition Judge, on application made by the pro- 
prietors claiming increment of the valuation of their interest in 
the lanis acquired. The proprietors claimed that the lands acquired 
should have been valued by the Collector at Rs. 5,000 a bigha, 

'The learned Special Land Acquisition Judge, on consideration of 
the materials placed before the Court, increased the valuation of 
the lands acquired; the value of the lands was estimated by the 
Judge at Rs. 1,150 per bigha. The increase in valuation was based 
on three transactions subsequent to the notification under which 
the lands in question were acquired. The two Mirash Pottas, 
Exhibits r and 2 in the case, according to which the value of the 
lands covered - by the document worked out at Rs, 1,350 ; a deduc- 
tion was made from that valuation, for the reason that the lands 
acquired were ata greater distance from the town of Dacca, and 
therefore slightly less favourably situated. The third transaction 
relied upon by the Judge was an offer of which, as it appears from 
the Judge’s judgment itself, the exact terms were not in evidence 
and in regard to which negotiations had not been completed. The 
evidence relating to this transaction was oral, coming from a witness 
examined on the side of the Government ; from the particulars given 
by the witness in his deposition before the Court, the learned Judge 
came to the conclusion that the total value of the land in regard to 
the granting of a permanent lease negotiations had not been com- 
pleted, was Rs, 1,150 per bigha. This plot of land comprised an 
area of five bighas adjoining tbe lands acquired. It may be noticed 
also, while referring to the judgment of the Special Land Acquisition 
Judge, that according to the Judge, the landlords claimants before 
the Court were entitled to get the full value of the land less the 
value of the tenants’ interest as valued by the Collector. The 
landlords were to get Rs. 875 per bigha as their share of the value 
of the lands acquired. 


: The Collector of Dacca preferred appeals to this Court, directed 
against the decision of the Special Land Acquisition Judge, to 
which reference has been made above. The appeals (Appeals from 
Original Decrees Nos. 242 to 247 of 1930) directed against that 
decision, were heard by two learned Judges of this Court ; one of 

e the six appeals (No. 247) was dismissed by the learned Judges, 


Vot, LXIV.] HIGH COUR, 


while in the other five (Nos, 242 to 246), there was difference: of 
opinion as between the Judges, and those appeals were also dis- 
missed in view of tlie provision, contained in section 98 of the Code 
of Civil Procedure. The Collector of Dacca preferred these appeals 
under section r5 of the Letters Patent, in those five cases in which 
the opinion of the senior Judge of the Division Bench prevailed. 

It is necessary at this stage to give our decision on the question 
of competency of these appeals, raised by way of preliminary 
objection. It was urged cn behalf of the respondents in these 
appeals that no appeal was permissible under the Letters Patent, 

-inasmuch as the decision of the High Court in a land acquisition 
‘case was not a judgment within section 15 of the Letters Patent, so 
*as to enable a party to file a further appeal to the High- Court 
under that provision of the law. In support of this position, reliance 
was placed on the decision of the Madras High Court given in the 
year 1918, in the case of Manavikraman Tirumalped v. The 
Collector of the Nilgiris (1), based principally on the judgment of 
their Lordships of the Judicial Committee of the Privy Council, 
delivered in the year 1912, in the case of Rangoon Botatoung Com- 
pany v. The Collector of Rangoon (2), and on the observations of 
Lord Macnaghten in a case decided by the Judicial Committee in 
the year-1913 [Zhe Special Officer Salsette Building Sites v. Dasa 
bhai Besani Motiwala (3)]. The provisions in the Land Acquisition 
Act contained in section 26 of the Act, were however amended in 
the year 1921, by the Amending Act XIX of 1921. Every award 
under the Land Acquisition Act was to be deemed to bea decree, 
and the statement of the grounds of every such award, a judgment 
within the meaning of section 2 clause (2) and section 2 clause (9) 
respectively of the Code of Civil Procedure 1908, (section 2 of the 
Amending Act); consequential changes were also introduced in 
section 54 of the Land Acquisition Act providing for appeal to His 
Majesty in Council, subject to the provisions contained in 
section 110 of the Code of Civil Procedure(section 3 of the Amend- 
ing Act), The reasons for the amendments referred to above, was 
to remove the anomaly created by the decision of the Judicial 
Committee in the case of Rangoon Botatoung Company Limited v. 
The Collector of Rangoon (2), and to meet the observations made in 
that case by their Lordships, based on Lord. Bramwell’s dictum in 
the Zn re Arbitration between Sandbach Charity Trustees and North 
(1) (1918) I. L. R 41 Mad. 643. 3 - 
(2) (1912) L. R. 39 I. A. 197 ; LLL. R, 49 Cale ar; 166, L. J. 245.: 
(3) (1913) 17 C. W. N. 421, EE 
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Strafordshire Railway Company (1), that an appeal did not exist in 
the nature of things ; a right of appeal from any decision of any 
tribunal must be given by express enactment ; such a right could 
not be implied. By the Amending Act of 1921, the awards of Courts 
made in Land Acquisition cates were.placed in the same category 
as decrees, and awards are now, after the passing of the Amending 
Act, decrees or orders of Civil Courts ; and the statements of the 
grounds of such awards are judgments within the meaning of the 


. Code of Civil Procedure. The question for consideration now is, ` 


whether a judgment ina land acquisition case is a judgment as 
mentioned in section 15 of the Letters Patent, and the question, 
in our judgment, must be answered in the words used by Couch, C. 
J. in The Justices of the Peace for Calcutta v, The Oriental Gas Co. 
(2): " The judgment in clause 15 means a decision which affects 
the merits of the question between the parties, by determining some 
right or liability, " The definition of ‘judgment’ in the case of 
The Justices of the Peace for Calcutta (2), must be taken to have 
received the approval of their Lordships of the Judicial Committee 
of the Privy Council by their decision in the case of Aurrish 


-Chunder v, Kali Sunderi (3), which affirmed the decision of this 


Court in the case of Kally Soondery Dabia v. Hurish Chunder 
Choudhkry (4), in which the definition of the word ‘judgment 
contained in the case of Zhe Justices of the Peace for Catcutta (2), 
was adopted. A judgment in a Land Acquisition Case is now 
under the Code of Civil Procedure, appealable as such, and we 
do not see any reason to give a limited meaning of the word as 
used in the Letters Patent, The view taken by the Lahore High 
Court in Zar Dial Shak v. Secretary of State for India (5), was that 
the Land Acquisition Act (XIX of rg21) did not in any way affect 
the right of appeal from the judgment of one Judge ofa Division 
Bench under the Letters Patent, the scope of the amendment was 
to extend the right of appeal, and not to curtail any existing right. 
As it was pointed out by the learned Judges in the above case, 
section 111 of the Code of Civil Procedure prohibits an appeal to 
His Majesty in Council from the judgment of a single Judge of a 
High Court established by the Letters Patent, and the reason of 
the prohibition was that an appeal from such a judgment is pro- 


. (0 (1877) L. R. 3 Q. B. D. t. 
(2) (1872) 8 B. L. R. 433 (452). 
(3) (1882) L. R. 10 I. A. 4; L L, R, 9 Cale, 483, 
(4) (1881) I. L. R, 6 Calc. 594. 
(5) (1922) I. L, R. 3 Lab, 420. 


Vor. LXIV.] HIGH COURT, 


vided for in the Letters Patent; that an aggrieved party should not 
be permitted to appealto His Majesty in Council, but that he 
should in the first instance appeal under the Letters Patent, to the 
other Judges of the High Court. As indicated above, the word 
‘judgment’ as used in section x 5 of the Letters Patent, must, in our 
judgment, be held to include all judgments affecting the merits of 


the question between parties before the Court, by determining some ° 


right or liability ; and by the express provision contained in the 
` Amending Act of 1921, a judgment includes a judgment in a Land 
Acquisition case, The appeals preferred by the Collector of Dacca 
in the case before us are competent. 

On the merits of the appeals, it must be stated at the outset 
that one of the learned Judges of this Court was of opinion that 
the decision of the Special Land Acquisition Judge, valuing the 
lands acquired in the cases before us, at Rs. 3,150 per bigha, 
should be accepted. In the opinion of the other Judge, it would 
be amply generous to the landlords claimants for compensation, 
ifthe market value of the lands was fixed at Rs. 960 per bigha. 
Regard being had to the position indicated above, the appellant 
before us cannot be allowed to challenge the valuation of the 
lands acquired at the rate of Rs, 960 per bigha. It must becon- 
ceded, as it has been conceded bythe learned senior Govern- 
ment Pleacer, that there was agreement as between the learned 
Judges of the Division Bench to this extent that the Collector's 
valuation of the lands must be increased from Rs. 450 to Rs, 
960 per bigha. 

The question arisirg for conticeration in these appeals is 
whether on the materials on the record, any [further increase in 
the valuation of lands as mentioned above, could be allowed. In 
our judgment, no such increase would be justifiable. In the first 
place, there is no reason why the market value as indicated in the 
documents, Exts. A and B in the case of lands lying immediately 
to the north of the acquired lands should be kept out of considera- 
tion, and preference given to the value of lands deducible from 
the two other transactions evidenced by Exts, r and 2, and from 
an offer of a permanent lease of which the exact terms were not 
in evidence, and relating to which there is no evidence other 
than the statement by a witness examined in Court, a transaction 
which admittedly was nct complete even after more tkan a year 
after the date of the publication of the declaration . for acquisition 
of lands. The transaction evidenced by Exis. rand 2 relate to 
a time more than a month after the publication of declaration 
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oe under the Land Acquisition Act, for the acquisition of lands, in 
1936. the case before us. The law requires thatthe market value of 

The Collector of ands acquired is to be determined asit was at the time of the 
Dacca publication of the notification under section 4 of the Land Acquisi- 
Golm Ajam tion Act. [Section 23 (1) of the Land Acquisition Act]; and 
Ghowdburi. inthe case before us, there was no special reason for relying on 


transactions after the publication of \the declaration for acquisi- 
tion of lands, and giving them preference over Exts. A and B on 
which the Collector's valuation was based. Itis however unneces- 
sary to pursué' the matter any further, as both the learned Judges 
consütuting the Division Bench must be presumed to have relied 
upon the basis of valuation afforded by transactions to which 
reference has been made above, and the increase in valuation to 
the extent cf Rs. o60 per bigha must be accepted by us, based 
presumably upon these transactions, and the oralevidence in the 
cases before us. In accepting tLe figure Rs. g60, as we are bound 
to do, we desire to express our opinion, in the words used by 
Lord Hobhouse in the case of the Secretary of State for Foreign 
Affairs v. Charlesworth, Pilling and Co. (1), that both the learned 
Judges of this Court appear to have admitted into their minds, 
those very consicerations which,the law directs to exclude, namely 
speculation on the value likely to be conferred on the lands 
taken for a particular project, by the completion of the project 
itself. The position however must be recognised, as was pointed 
out by their Lcrdships of the Judicial Committee of the Privy 
Council in the case mentioned above, that in all valuation, judi- 
cial.or otherwise, there must be room for inference and inclina- 
tions of opini.n, which being more or less conjectural, are difficult 
to reduce to exact reasoning or to explain to others; there is 
more than ordinary room for guess work; and it would be very 
unfair to require an exact exposition of reasons for the conclusions 
arrived at. Oan the materials before us, we fix the market value 
of the lands acquired in tbe cases before us, at the rate of Rs. 
960 per bigha, as mentioned in the judgment of one of the learned 
Judges of this Court, as, in our opinion, no increase on that figure 
could be held to be justifiable. : 

The valuation of Rs. 960 per bigha as mentioned above, 
represents the value of the proprietors’ interest in the lands 
acquired, on the one hand, and that of the tenants on the lands 
on the other. The value of the lands being determined as a 
whole, the question of the apportionment of the compensation 


7 (1) (1901) L. R, 981. A, rat ; L L. R, 26 Bom. 1. 


Vor, LXIV.] HIGH COURT. 


awarded had to be taken into consideration with reference to the 
interests of different degrees as amongst the claimants. The 
Collectors basis of calculation of the two different interests in 
the cases before us shows that the valuation of the tenants’ share 
ofthe compensation money based on average price paid on lands 
in the immediate neighbourhood asrepresented by the transac- 
tions evidenced by Exts. A and B was Rs. 275 per bigha, out 
of the total valuation of about Rs 450 per bigha as a whole, 
representing the value of the two different interests in the lands. 
The Special Land Acquisition Judge increased the valuation as 
a whole, from about Rs. 459 to. Rs. r,150 per bigha : and as the 
tenants had not applied for any reference under section 18 of 
the Land Acquisition Act, against the valuation by the Collector, 
the landlords were held, by the Judge, to be entitled to get the 
full value of the land, less the value of the tenants' interest, 
namely Rs. 275 per bigha, ie. Rs. 875 per bigha, as their share 
ofthe compensation money for the lands acquired. 

One of the learned Judges of this Court affirmed the decision 
of the learned Special Land Acquisition Judge mentioned above, 
while the other learmed Judge of the Division Bench expressed 
the opinion that the view taken by the Judge in the Court below 
was not sound. In our judgment, the question arising for con- 
sideration on this part of the case must be decided in accordance 
with the rule- laid down by their Lordships of the Judiclal Com- 
mittee of the Privy Council in the case of Prag Narain v. Collector 
of Agra (1), that where in proceedings under the Land Acquisition 
Act, the owner of the land has objected under section 18 to the 
amount awarded, but has not objected to the apportionment be- 
tween himself and tenants, who had accepted the compensation 
awarded to them, the owner is not entitled to an increased amount 
resulting from his objection less the compensation accepted by 
the tenants, but only to such proportion of the increased amount 
as accords with the apportionment awarded; the Government 
and not the owner is entitled to the benefit arising from the tenants 
having accepted compensation upon a lower value, The above 
rule is in consonance with what was held in the case of Rokan 
Lal v. Collector of Efah (2) Inthe cases before us, there was, 
in the words of Lord Russell of Killowen in Frag Narain's case 
(1) no foundation for the landlords’ claim to be entitled to extra 
amount which the tenants might have received if they had not 


(4) (1932) L. R. gg I. A, 1553 55 C. L. J. 318, 
(2) (1929). L Ll. R. 51 Alt, 765. 
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accepted the lower valuation, and the landlords were, therefore, 
only entitled to their share of the compensation money; so much 
ofthe value of the lands acquired, as represents their interest in 
the same. - 

In the matter of determining the value of the two different 
interests, the landlords and the tenants, the position that the 
tenants on the lands acquired, had right of occupancy in the same 
has to be taken into consideration. There is no doubt that 
there is, and can be no rule of generalapplication, applicable to 
apportionment between a landlord and a tenant with a permanent 
right of occupancy ; and what is sometimes called a rough and 
ready method of settling the matter of apportionment, has to be 
adopted. In view of allthe circumstances that have to be taken 
into consideration in the matter of rights conferred upon raiyats 
with rights of occupancy, it is not, in our judgment, unreasonable 
to hold in the cases befor? usthat the landlords claimants for 
compensation who applied for a reference under section 18 of 
the Land Acquisition Act for increased validation, were entitled 
to get two-fifths of the: value of the entire interest in the lands 
acquired, which is fixed at Rs. 960 per bigha. . 

In the result, the appeals are allowed in the manner indicated 
above, The Collector's valuation of the lands acquired in the 
cases before us is increased to Rs. 960 per bigha, representing 
the valuation of the landlords and tenants’ interests in the same. 
The landlords claimants. are held entitled to get two-fifths of the 
increased valuation of Re. 960, the statutory compensation 15% 
allowed by law being added to the same. , 

The appellant is entitled to get his costs in these appeals and 
in the appeals heard by the Division Bench of this Court, as also 
in the Reference cases before the Special Land Acquisition Judge, 
in proportion to his success. 


A. Te BM. . Appeals allowed, 


Vor. LXIV.] HIGH COURT. 


Before Mr. Justice D. N. Mitter and Mr. Justice 
D. C Patterson. 


BIJOY KUMAR BHATTACHARJEE AND ANOTHER 
v. 


THE FIRM UNDER THE NAME AND STYLE OF 
SATISH CHANDRA NANDI AND OTHERS,* 


Limitation—Fleadings, construction of —Variance between plaintifs pleadings 
and the case alleged at the trial —Limitation Act (IX of 1908), Schedule I, 
Article 85—Mutual, open and running accounts—Discharge of obigation— 
Plea of limitation faintly urged tn primary Court ~ Last paymont— Suficient 
material not put before the Court to sustain the plea of limitation — 
Limitation plea not entertained in appellate Court—Wrong application of 
Article of Limitation Act, effect of—Costs. 


** Pleadings should not be construed too narrowly, and therefore in dealing 
with the question whether there has been a variance between a plaintiff's plead- 
ings and the case alleged at the trial, the Court must look not to the mere 
wording of the plaint, but to the issues which were settled for trial and to the 
manner in which the case was deliberately fought out by both the parties in the 
trial Court. ” 


Sagarmull Nathany v. John Carapiet Galstaun (1) followed. 


A plea of limitation can be urged atany stage having regard to sectlon 3 of 
the Limitation Act, but when a party does take the appropriate defence and does 
not put before the Court materials to sustain that defence, it becomes difficult 
for the Court sitting in appeal to give effect to the defence contention. 


The defendants purchased from the plaintiff bricks and other materials for 
Rs. 12674-7 annas between 24th February, 1925 and a7th October, 1928. The 
defendants made payments from time -to time of the sum of Rs. 8725-9-7 ples 
between the oth April, 1925 and the 27th February, 1929. The plaintiff sued 
on the sth May, 1931 for the balance and interest. Some of the goods, the prices 
for which were sued for delivered beyond three years of tho date of institution of 
the suit: It was not possible, having regard to the state of account books avail- 
able to the Court to arrive ata figure which would show the amount that was 
barred by limitation. On the question of limitation, which was faintly urged in 
the primary Court, the latter held that as the suit was instituted within 3 years 
of the last payment, it was within time and that Article 85, Schedule I of the 
Limitation Act, 1908, was applicable : 

Held, that Article 85, Schedule I of the Limitation Act, 1908, was not applic. 
able to the ease, as the transaction was one where there were obligations on one 
side, those on the other being merely partial discharge of those obligations, 


* Appeal from Original Decree No, 264 of 1932, -against the decree of 
Dhirendra Kumar Mukherjee, Esq., Subordinate Judge, 2nd Court, of Hooghly, 
dated the 4th August, 1952. 

(1) (1930) 52 C. L. J. |n 
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applied, . 


That the ground of limitation could not be given effect to, having regard to 
the paucity of material on the record of the case. 


The lower Court's wrong application of Article of Limitation Act, 1908, had 
its effect on the question of costs. 


Appeal by Defendants Nos. r, 5 and 6. 
Suit for recovery of money. 


Messrs, Amarendra Nath Bose and Lait Mohan Sanyal for the 
Appellants, 


Messrs. Sarat Chandra Roy Chowdhury and Pannalal Chatterji 


(for Nando Gopal Banerjee) for the Plaintiff Respondent. 


C, A. V. 
The following judgments were delivered : 


D. N. Mitter, J. :— This is an appeal by defendants Nos. 1, 5 


and 6 from the decision of the Subordinate Judge, Hooghly, dated 
‘the 4th August, 1932 by which he decreed the suit of the plaintiff 


for recovery of a certain sum of money. Defendant No. r died 
during the pendency of the appeal and his five sons, who are defen. 
dants Nos, 2 to 6 to the suit, have been substituted in hia place as 
the heirs and legal representatives under the law. The case stated 
in the plaint isthat the defendants purchased from the plaintiff 


‘pricks and other materials for the construction of cooly line of the 


Brahmanberia Jute Mills. It is alleged in the plaint that the defen» 
dant took material of the value of Rs. t2674-7 annas from the plain- 
tiff between the a4th February, rg25 and the 27th October, 1928. 


.The defendants made payments from time to time of the sum of 
.Rs. 3725-9-9 pies between the gth April, 1925 and the 27th Febru- 


ary, 1929. The plaintiff accordingly sued for the balance of Rs, 
3948-13-3 pies arid to their claim they added the sum of Rs. 1777- 


'8 annas for intetest at the rate of 18 percent. per annum The 


total claim was laid at Rs. 5726-5-3 pies. On the 17th August, 1928 
defendant No. 1 wrote a letter in favour of the plaintiff in which 
he agreed to be bound as a surety for the debt of the 
partnership. 

The suit was contested by defendant No. r and his two sons, 
defendants Nos, 5 and 6, who by their written defence denied liabi- 
lity on the ground that they are not partners of the firm which took 
the materials and were not liable. They also pleaded limitation of 
a portion of the claim, They further contended in their written 


(1) (1930) 52 C. L. J. 314. 


Vor, LXIV.] HIGH COURT. 


defence that the interest at the rate of 18 per cent. per annum was 
excessive and unconscionable, 


Several issues were joined in the suit. The Subordinate Judge 
after taking evidence came to the conclusion that all the defendants 
were partners and were liable as such. On the question of limita- 
tion he reached the conclusion that as the suit which was instituted 
on the 5th May 1931 was within three years of the last payment it 
was within time and he decreed the plaintiffs claim in full, 


Against this decision defendants Nos, 1, s and 6 have taken this 
appeal to this Court and defendant No. r having died during the 
pendency of the appeal the appeal is being continued by his 
heirs. 

Several points have been argued before us in support of the 
appeal It is argued in the first place that in finding that defen- 
dants Nos, r, 5 and 6 were partners the Subordinate Judge has 
gone against the pleadings as the case in the plaint is that defen- 
dant No. 1 was the sole partner and that all these defendants have 
been made liable because the articles were taken by them and there 
is absolutely no evidence on the record to show that the defendants 
Nos. 5 and 6 were partners. As against defendant No. 1, it is next 
contended, the claim on the basis of suretyship cannot stand for the 
case of the suretyship was not pleaded and even assuming that the 
case of suretyship is made out the plaintiff cannot get a decree 
against defendant No. r on that footing as the plaintiff did not get 
payment from the principal debtor and the suretyship was con- 
sequently discharged. It is argued by the appellant that the claim 
includes the price of the material after the letter of suretyship was 
given ; and it is argued further that a good portion of the claim was 
barred by limitation ; and lastly it is argued that the question of. 
interest was not properly dealt with by the Subordinate Judge, 


We will take tbe grounds in the order in which we have stated 
them, In so far as ground No, 1 is concerned which really rests on 
the argument that there is a variance between the pleadings and 
proof on the question as to who are really the partners, our atten- 
tion has been drawn by Mr. Bose, who appears for the appellant, 
to paragraph No. 1 of the plaint, where it is stated that the defen- 
dants are a firm of contractors and their firm is known under the 
name and style of Pelley Brothers. It is also stated there that 
defendant No. x is the father of defendants Nos. 2 to 6 and they 
live jointly as members of a joint family and the real owner of the 
firm of Pelley Brothers is defendant No, y and the sons being 
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capable manage the business. Itis argued that the Subordinate 
Judge’s finding that all the six defendants were partners of the firm 
of Pelley Brothers is clearly inconsistent with the statement made 
in paragraph No. 1 where the allegation is that the real owner of 
the firm is defendant No. 1. It appears, however, that when the 
matter came before the Subordinate Judge several issues were 
framed of which issue No. 4 was to the following effect: ‘ Who are 
the proprietors of firm of Pelley Brothers? Have defendants Nos. 1, 
5 and 6 any interest in it? If not, are they liable for debts due to 
the plaintifl?" Upon this:issue evidence was directed and the issue 
was deliberately fought out in the Court below. In such circum- 
stances it would not be right for us to hold that the Subordinate 
Judge was wrong in arriving at the conclusion that all the defen- 
dants were partners of the firm even in view of the case as laid in 
paragraph No. 1 of the plaint. In cases of this kind one has to bear 
in mind certain observations of their Lordships of the Judicial 
Committee of the Privy Council bearing on the question in the 
case of Sagarmull Nathany v. John Carapict Galstaun (1). In that 
case it was pointed out by their Lordships that pleadings should 
not be construed too narrowly, and therefore in dealing with the 
question whether there has been a variance between a plaintiff's 
pleadings and the case alleged at the trial the Court must look not 
to the mere wording of the plaint, but to the issues which were 
settled for trial and to the mannerin which the case was deli- 
berately fought out by both the parties in the trial Court. What- 
ever the statement be in paragraph No. x of the plaint it appears 
clear that the parties understood thatthe real issue was whether 
all the defendants, including the appealing defendants, were part- 
ners or not. In the case before the Judicial Committee Lord 


‘Tomlin pointed out this.* “ Their Lordships, so far as the first guit 


is concerned, see no reason to differ from the main findings of facts 
ofthe trial Judge and are of opinion that the High Court founded 
themselves upon too narrow a ground in dismissing the suit for 
variance. Their Lordships are satisfied that, notwithstanding the 
form of the plaint the suit was fought by the parties deliberately 
upon issues substantially as framed by the trial Judge and fought 
upon that footing to be determined.” We do not think therefore 
that there is any substance in the ground which is raised as to the 
variance of the pleadings and.proof having regard to the course 
which the trial took after the issues were framed. We do not think 


(1) (1930) 5a C. L. J. 1. 
* See page 7, 53 C. L, ] —Rep. 


Vor, LXIV.] HIGH COURT. 


that there has been any prejudice in so far ns defendants Nos. 1 to 
6 are concerned. 

The next point taken is that there is absolutely no evidence 
to show that defendants Nos. 5 and 6 are partners, We do not 
think that the ground is sustainable seeing that there are a few 
outstanding facts which leave no doubt in our mind that the 
partnership consists of the father defendant No. r and his five 
sons One of such outstanding facts is that it is admitted by 
defendant No. 1 the father when he deposed before the commis- 
sioner that he gave a sum of about 274 lacs of rupees in order 
to enable the sons including the appealing defendants to start 
this business, We are asked having regard to the evidence given 
before the commissioner that he was giving this sum to the other 
defendants, namely defendants Nos. 2,3 and 4 for starting this 
business, But as has been pointed out by the Subordinate Judge 
that the right construction to be put upon the evidence of defen- 
dant No. 1 given before the commissioner is to hold that he was 
giving it to all his sons for it is not likely that he should invest 
a sum of 2% lacs of rupees depriving his two younger sons from 
the benefit of the partnership. This also appears to be the case 
from certain correspondence which has been referred to by the 
Subordinate Judge—certain letters and post cards Exts, 5 and 5(a). 
‘There defendant No. r was writing to the other plaintiff Satish 
Nandy fur taking time to adjust the accounts, This is only con- 
sistent with the circumstance that defendant No. r was a partner. 
Anattempt was made therefore, both in this Court as also in the 
Court below to show that neither Ext. $ nor Ext. 5(a) contain 
the genuine signature of defendant No. x and this attempt failed 
before the Subordinate Judge who had no hesitation in rejecting 
this contention. He held that the signatures on these two letters 
were genuine. The two letters Ext. 5 and Ext. 5 (a) are to be 
found printed at pages 32 and 33 of the second part of the 
paper book. It is true that defendant No. r has given a denial 
to these signatures but the Subordinate Judge is of opinion that 
the evidence of defendant No. r is of a shifting and prevaricating 
kind, and that he was unable to place any reliance on it after a 
careful perusal of it, and it seems to us that the whole 
object of defendant No. 1 was to shield defendants Nos. 2, 3 and 4 
and to make it difficult for the plaintiff to realize his money. We 
are in entire agreement with the Subordinate Judge after having 
gone into the entire evidence on this point, 

With regard tothe ground about the liability on the basis of 
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suretyship it is not necessary to come to any conclusion in view 
of our finding that defendant No. r's liability as partner has been 
established to our satisfaction. The real question on which we have 
heard the respondent and thought that the case calls for a reply was 
the plea of limitation. It appears from the finding of the Subordinate 
Judge on this question of limitation that the issue of limitation 
was not urged or made out by evidence. It appears that the Sub- 
ordinate Judge negatived the plea of limitation on the ground, as he 
puts it, that the suit was instituted on the 22nd Baishakh 1338 B. 
S. corresponding to the sth May, 1931, and that the claim was with- 
in time because the date of. the last transaction was Kartick 1335 
B.S. This finding of the Subordinate Judge would undoubtedly 
be justified if the case was treated as one of mutual open and 
running accounts within the meaning of Article 85 of the schedules 
to the Limitation Act. Having regard to the evidence which 
has been given in this case it cannot be said that the transaction 
in this case disclosed the case of mutual open and current account 
where there has been reciprocal demands. The present: case 
appears to beone in which goods were purchased and payments 
made in discharge of the price of the said goods. The true test 
in cases of open and mutual accounts has been discussed in a, 
very elaborate judgment of Sir George Rankin, Chief Justice 
(as he then was) in the case of Zhe Tea Financing Syndicate Ltd..v, 
Chandra Kamal Bes Barua (1). After an exhaustive review of the 
authorities Sir George Rankin summarizes his conclusion as 
follows ;* “There can I think be no doubt that the requirement of 
reciprocal demands involves, as all the Indian cases have decided 
following Holloway, A. C. Je, transactions on each side creating 
independent.obligations on.the other and not merely transactions 
which create obligations on one side those on the other being 
merely complete or partial discharge of such obligations,” The 
present case is really a case where there are obligations on one 
side. Those on the other side being merely partial discharges of 
the obligation. The goods were purchased and were paid for. . In 
this view it appears that Mr. Sharat Chandra Roy Chowdhury who 
appears for the respondent does not contest the argument of the 
appellant that Article 85 does not apply to this case but concedes 
that the real article applicable to the present case is Article No. 52 
for the price of the goods, and that the suit is to be instituted 
within three years from the date when the goods were delivered. It 
(1) (1930) 52 C. L. J. 314. 
* See page 335—Rep. 
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appears from the evidence that some of the goods the prices for 
which were sued for were delivered beyond three years of the date 
of institution of the present suit, that is beyond three years of the 
sth May 1931, and we are told that it will be possible from an 
examination of the accounts to arrive at a figure which will show 
the amount that is barred by limitation. But it was not possible, 
having regard to the state of account books the only material 
available to the Court, for the learned Advocates on either sile to 
arrive at a very definite figure, In these circumstances we have no 
other alternative but to hold that this ground cannot be sustained 
and this contention cannot be given effect to, having regard to the 
paucity of materialon the record of tbis case The defendants 
appellants are to blame in this matter and to some extent. It is 
true that the plea of limitation can be urged at any stage having 
regard to section 3 of the Limitation Act, but when a party does 
take the appropriate defence but does not put before the Court 
materials to sustain that defence it becomes difficult for the Court 
sitting in appeal to give effect to the defence contention. Before 
‘the Sub-Judge the point of limitation was faintly urged for the 
learned Judge remarks—" Issues Nos, 2 and 3 were not urged or 
‘made out by evidence.” It seems to us that the trial Judge must 
have felt the same difficulty which we have felt viz. paucity of 
materials to sustain the defence. On these grounds we must reject 
the contention of the appellant on the question of limitation. In 
this view the ground which is based on the plea of limitation must 
also fail. Having regard to the circumstance that the Subordinate 
Judge seems from his very brief finding on limitation to have 
applied a wrong article of the schedules to the Indian Limitation 
Act to the present case we are of opinion that that circumstance 
really bears on the question of costs, The defendants had fair 
reasons for preferring this appeal. 

In these circumstances we dismiss this appeal but we do not 
allow any costs to the plaintiffs respondents either in this Court or 
in the Court below. We affirm the decree of the Subordinate Judge 
except with regard to costs. 

Patterson, J. :-—I agree. 


A. T, M, Appeal dismissed. 
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CIVIL REFERENCE. 
Before Mr. Justice M. C. Ghose and Mr. Justice B. K. Mukherjea. 
MUNSHI MAHAMMAD ABDUL KERAM 


v. 
DUBIRUDDIN MAHAMMAD.* 


Bengal. Village Self Government Act (V B.C. of 1919), section 79—0Order of 
dismissal of suit filed in Union Court, if bars fresh suit, 


An order of dismissal of a suit in the absence of the plaintiff but In the 
presence of the defendant under section 79 of the Village Self Government Act, 
does not bara fresh suit, and such a fresh suit can be instituted elther in the 
Civil Court or in the Union Court according to the choice of the plalatiff, 

Reference under Order XLVI Rule x of the Code of Civil 
Procedure. 
The material facts will appear from the following 


Letter of Reference. 


* As Lam in doubt on a question of [aw arising in Small Cause 
Court Suit No. 256 of 1936 of my Courtin which the decision is 
not subjected to appeal I have the honour to make a reference 
under Order, XLVI, Rule 1, Civil Procedure Code, for the opinion 
of their Lordships of the High Court. 

The matter giving rise to the occasion for the reference arises 
in this way. The plaintiff in the suit instituted a suit against the 
defendant in the Union Court of Chandanbari within the local 
limits of the jurisdiction of this Court for money alleged to be due 
on a handnote, dated oth Magh 1341, The suit was dismissed for 
default in the absence of the plaintiff but in the presence of the 
defendant. Thereafter the plaintiff applied to set aside the order of 
dismissal and for restoration of the suit. Tbe application was heard 
on contest and rejected. The plaintiff has now brought the present 
suit andthe claim is within time, The defendant contends that 
the suit is barred by reason of the order of dismissal made in the 
suit brought in the Union Court on the same cause of action since 
the order was made in the defendant's presence. 

If the Code of Civil Procedure applied the order of dismissal 
made in the circumstances stated above would bar a fresh suit. It 
isso laid down in rule 8, order 9, Civil Procedure Code. But 
section 93 of the Village Self-Government Act under which Union 


* Civil Reference No. to of 1936; by Babu Sudhansu Chandra Ghose, Munsiff, 
Iplpaiguri, dated the sth June, 1936. 


Vot, LXÍV.] High Count, 


Courts are constituted makes the Code of Civil Procedure inapplic- 
able to any trial, suit or proceeding before a Union Court. So the 
sections Of the Village Self-Government Act have to be looked to 
for seeing if a fresh suit lies. 

The order of dismissil has been made under section 79 of the 
Act. It does not state in terms whether such an order bars a fresh 
suit. The section does not state separately the effect of an order 
of dismissal when itis made inthe absence of both parties and 
when it is made in the presence of the defendant but in the absence 
of the plaintiff. In the analogous provisions under order g of the 
' Civil Procedure Code it is so done, the order when made in the 
absence of both parties allowing a fresh suit and when made in the 
presence of the defenlant barring it, The language cf section 79 
is not at all clear whether it contemplates a case where defendant 
appears but the plaintiff does not. The finality to decision of a 
Union Court as between the parties to a suit is given by section 88. 
Unless the order-has the effect of a decision it cannot be final, It 
is argued thatin order that a decision may be final it must be given 
after trial according to the procedure laid down in section 86, 
Tested in the light of the provisions of this section, the order of 
dismissal cannot be consilered a decision which is made final by 
section 88. As there is no other section making an order of dis- 
missal final or giving it the effect of barring a fresh suit there is 
considerable forze in ths plaintiff's contention that a fresh suit lies 
and that in a Civil Court. Section 82 makes provision fora suit 
being heard ex parte. It also lays down how an ex parte decree can 
be set aside. There can be no question that an ex parte decree is 
final even though it is not made following tbe procedure laid down 
in section 86 and the defendant cannot avoid the effect of it except 
in the manner laid down in section 82. The order of dismissal made 
in the presence of the defendant cannot be hell to be final and 
to bar a fresh suit on the analogy of an ex parte decree as there is 
a great distinction between the two in principle. It is manifest that 
the ex parte decree is passed after trial on the merits while in dis- 
missing a suit for default even though the defendant is present no 
trial on the merits takes place. Of course it may be said that no 
trial is necessary because the denial of liability for the claim as 
made by the defendant has to be accepted in the absence of evi 
dence for the plaintiff on whom the onus lies. But still on con- 
sideration of the reasons stated above it may be argued with very 
great force and the argument appeals strongly that an order of 
dismissal in the circumstances stated does not bar a fresh suit. 
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But there is another side to the shield. By rection 74 the Civil 
Court and the Union Court are given concurrent jurisdiction in 
respect of certain suits. The plaintiff ia given the right of choosing 
the forum. The defendant is given the right of having the suit 
transferred to the Civil Court and the procedure for the purpose is 
laid down in section 81, Once the plaintiff has chosen the forum 
and has brought the suit in the Union Court he has no manner of 
altering the decision. Now if the order of dismissal in the presence 
of the defendant do not bar a fresh suit, the plaintiff can adopt the 
advise of allowing his suit to be dismissed for default even when 
the defendant appears with evidence in order to be able to bring a 
suit in the Civil Court on the same cause of action. Such a course 
seems to be against the scheme of the Village Self-Government Act. 
Iam therefore in doubt whether dismissal of a suit in the presence 
of the defendant bars a fresh suit and if such a suit is not barred 
whether it has to be brought in the Union Court, 

The points referred for decision are as follows :— 

1t, Whether an order of dismissal of a suit in the presence of 
the defendant under saction 79 of the Village Self-Government Act 
bars a fresh suit, 

2. Ifa fresh suit is not barred, whether it can be brought either 
in the Civil Court or in the Union Court according as the plaintiff 
likes, 

The hearing of the suit has been stayed pending the receipt of 
their Lordships’ decision, The record of the case will be sent on 
its being called for, ” 

The judgment of the Court was as follows : 

Mukherjea, J. :— This Reference has been made by:the Munsiff 
of Jalpaiguri under Order 46, rule 1 of the Code of Civil Procedure. 
The question referred to, turas upon the construction of certain 
section of the Village Self-Government Act and arises in the follow- 
ing manner. The plaintiff filed a suit in the Union Court of . 
Chandanbari for recovery of money due ona note of hand. On 
the date of hearing the plaintiff was absent, and the suit was dis- 
missed for default, in the presence of the defendant, on that date, 
under the provisions of section 79 of the Village Self-Government 
Act. There was subsequently an application for restoration which 
was also rejected. The plaintiff has now instituted another suit on 
the same cause of action in the Court of the Munsiff at Jalpaiguri. 
The whole question is as to whether the subsequent suit is barred. 
Now under section 93 of the Village SelfGovernment Act, the 
operation of the entire Civil Procedure Code is excluded from suits 


Vot LXIV.] HIGH COURT, 


tried by an Union Court. The provisions of Order g rule 9 of the 
Civil Procedure Code has consequently no application, We have, 
however, a corresponding provision in section 79 of the Village 
Self-Government Act, which reproduces the main features of order 9 
rules 8 and 9 of the Civil Procedure Code but without that clause 
which precludes a subsequent suit on the same cause of action. 
The departure is deliberate, and it seems that the legislature did 
not make any distinction between suits dismissed for default in the 
presence of the defendant and those dismissed in his absence, when 
such suits are tried by Union Courts. The provision of Order 9 
rule 9 is after all in the nature of a penalty clause and ig a measure 
of repose, not of absolute justice and there could not be any bar 
to a suit by implication or analogy. Nor can the general principle 
of res judicata, which is recognised, independently of the provisions 
of section 1x of the Code of Civil Procedure, b» invoked in this 
case, as the suit was not decided at all. What is meant by a deci- 
sion is clearly indicated in section 86 of the Village Self-Govern- 
ment Act and it is to such decisions which are arrived at on hearing 
the parties and considering the evidence, that finality is attached 
under section 88 of the Act. "The fact that the plaintiff could, in 
this view of the law, get his suit dismissed for default in the Union 
Court and try his chance in a Civil Court, is wholly irrelevant ; for 
the plaintiff has always the right to select the forum and it isto the 
defendant that a right to get the suit transferred to the Civil Court 
is given under section 8r. 

We are therefore constrained to hold that the order of dismissal 
in the presence of the defendant under section 79 of the Village 
Self-Government Act does not bar a fresh suit; and the fresh suit 
can be instituted either in the Union Court or ina Civil Court as 
the plaintiff chooses, It is for the legislature to introduce the 
provisions of orderg ruleg in section 79 of the Village Self- 
Government Act, if it so chooses. As the law stands, we cannot 
say that the suit is barred. 


M. C. Ghose, J.:—I agree. 
POR. Suit not barred, 
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CRIMINAL REFERENCE. 
Before Mr. Justice M. C. Ghose. . 


THE EMPEROR, ON THE COMPLAINT OF 
CHAIRMAN, KOTRUNG MUNICIPALITY 
7 


- KRISHNA CHANDRA BANERJL* 


Bengal Municipal Act (XV of 1932), Section 370(1) (1X), offence under— 
. Burning ef bricks without license-—Resolution of Commissioners, if would 
apply to the whole limits of the Municipality— Intention. 
Where the resolution of the Commissioners passed at a meeting ran thus; 
* [t was unanimously resolved that the following rates, taxes and fees be in force 
within the limits of the Municipality under section 123 of the Bengal Municipal 
Act, 1932 and at the rate and scale specified against each. 
* *[t was unanimously resolved that under section 570 of the Bengal Municipal 
Act licenses ke leviable for the following purposes at tho scale mentioned against 
each eem EO 


Held, that it was clear from the resolution passed by the Municipal Commis- 
sloners that it was the Intention of the Municipal Commissioners that section 370 
of the Bengal Municipal Act would apply to the whole of the Municipality and 
as such the burning of bricks within the limits of the Municipality without taking 
out license would constitute an offence under section 370 (1) (ix) of the Bengal 
Municipal Áct. 


It was highly reprehensible for the Vice Chairman of a Municipality to violate 
dehberately the Municipal rules. 
Reference under Section 438 of the Code of Criminal 
Procedure. 


The material facts will appear from the following reference :— 
* 4 brief analysis of the case s~ 


“One Kishori Mohan Banerjee and his son Krishna Chandra 
Banerjee were charged by the Kotrung Municipality under section 
370 (x) (ix), Bengal Municipal Act, 1932, for having, it is alleged, 
without license burnt at different premises bricks, which is con- 
sidered to be an cffensive and dangerous tiade. They were tried 
separately and convicted. Each of them was sentenced to pay 
fine of Rs. 100. The deferce taken includes amongst other points 
the contention that the Municipality had not ata meeting fixed 


* Criminal References Nos, 78 and 79 of 1936 by S. Sen, Esq., Sessions 
Jadge of Hooghly, dated sth May, 1996, recommending that the order of 


B. C. Chatterjze, Esq, Deputy Magistrate of Serampore, dated 2nd March, 1936 
be set aside. j 


Vor, LXIV,] ` HIGH COURT 


any limits within which the different kinds of oflensive and dan- 
gerous trades, cccupations or processes must not be carried out 
without license. 

"4, The order recommended for revision :— 

“The orders of conviction and the sentences passed on the two 
accused persons are recommended to be set aside. 

u 
a point of law to exist ; and 

“4, the grounds upon which the order should be reversed :— 

"Section 261 of the cld Municipal Act was the corresponding 
Section before the present Act was enforced. Under that Section 
also, the Commissioners of the Municipality were required to 
fix at a meeting the locallimits within which these trades etc. 
were not to be carried out without license. Prosecution has not 
been able to prove that the Kotrung Municipality at any time 
fixed such limits under the old Act. The only resolution on 
the point appears in the proceedings of a meeting of the Commis- 
sioners held on 27-8-16, The proceedings run as follows :— 

‘PROPOSITION. RESOLUTION. 

-I. To revise the scale of After some discussion it was 
fees for burning bricks etc. resolved that the following scale 
under Section: a6r of the Bengal of fees be adopted and the Divi- 
Muncipal Act. : sional Commissioners be applied 

: for sanction under Section 26r 
of the Bengal Municipal Act.’ 

“Then follows the scale of fees under different heads. This 
resolution does not purport to fix any limits expressly nor does 
itdo so. -No limits were fixed impliedly either by the above 
resolution. Apparently, however, licenses were granted and fees 
"collected on the strength of the above resolution, When the new 
Municipal Act of 1932 came into force, the commissioners in 
their meeting held on 31.1. 33 considered this question over 
again. 'The proceedings as recorded in the proceeding book 
run as follows :—‘Proposition r. To determine the imposition 
‘of rates, taxes, ‘fees etc. under sections 123 and 370 of the Bengal 
Municipal Act XV of 1932 and the percentages and scales 
thereof? — — 

“Resolution zr. ‘After lively discussion it was unanimously 
resolved that the following rates, taxes and-fees be in force within 
the -limits of the- Municipality under Section: 123 of the Bengal 
"Muncipal Act 31932 and at the rate and scale specified against 
“ACD aeseeees TP NN 
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3. The particular portion of the order containing an error on 
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"It was unanimously resolved that under Section 370 of the 
Bengal Municipal Act licenses be leviable for the following 
purposes at the scale mentioned against each...’ It will be 
observed that although the entire limits of the Municipality were 
fixed for the operation of Section 123 of the Act, no limita were ex- 
pressly fixed for the operation of Section 370 of the Act. It may 
be noted here that Section r23 (1) itself provides that the rates, 
taxes etc. are to be imposed within the limits of the Municipality 
and no choice is left to the commissioner of fixing any special 
limits under the Section. That, however, is not the case with 
Section 370 which can be enforced only after the commissioners 
have fixed the lcal limits within which licenses are necessary for 
carrying on a particular trade, occupation etc. 

"It follows therefore that unless such locallimits are fixed, no 
licenses are necessary for carrying on these trades etc. A considera- 
tion of the above resolutions quoted by me would show that no such 
limits have at any time been fixed by the Kotrung Municipality, 
On behalf of the Municipality it was urged before me that in the 
resolution of 31st January, 1933 the words * within the limits of the 
Municipality’ appearing in para r areto be taken to qualify the 
entire paragraph 2 of the resolution, In my opinion thisis nota 
natural or reasonable interpretation of the resolution, It is pointed 
out on behalf of the Municipality that sub-section 2 of section 123 
ofthe Act makes a reference to fixing by the commissioners of the 
scale of fees for the issue and renewal of licenses under other provi- 
sions of the Act apart from sub-section 1 of séction 123 and it is 
contended that section 123, therefore, more. or less embraces 
section 470 of the Act and accordingly, the limits fixed for tha 
operation of the section z23 of the Act must be taken to be the 
limits for the operation of section 470. This contention is thorough- 
ly unsound, in my opinion. As I have already pointed out, the 
statute itself lays down that section 123 is to have operation within 
the entire limits of the Municipality, But for section 470, specific 
limits (which may or may not be conterminous with the whole of 
the area of the Municipality) have to be fixed for its operation. 
The construction of the two paragraphs of resolution No. 1 of 3rst 
January, 1933 does not also support the Municipality’s contention. 
Another consideration that may be pointed out in this connection 
is that section 123(2) of the Act does not authorise or require the 
commissioners to fix any limits for the operation of the scale of 
fees to be charged under the section. On the other hand, it pro- 
vides, ina general manner, the commissioners with the authority 
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and jurisdiction to charge the fees according to a ecale which is to 
be approved by the Local Government, The contention, therefore, 
that the limits fixed under section 123 by pära t of resolution r of 
31at January, 1933 must be held to apply by implication to para 2 
of the resolution which lays down the scale of fees under section 370 
of the Act cannot be accepted. It is also significant that the pro- 
position for the consideration of the commissioners, as enunciated 
in the record of the proceedings, does not make out that the fixing 
oflimits was also one of the matters for the consideration of the 
commissioners From the previous history of the administration 
of this branch of the Municipal law it would appear, on the other 
band, that it was taken for granted that the limits had already been 
fixed by the Municipality under the old Act and naturally therefore, 
the fixing of any fresh limits was not a matter for the consideration 
ofthe commissioners at their meeting held on 3tst January, 1933. 
It is, therefore, clear, in my opinion, that no such limits were fixed 
under section 370 and as such, the provisions of that section cannot 
operate within the limits of the’ Kotrung Municipality. In the 
absence of clear positive evidence it cannot be presumed either that 
the Municipality impliedly fixed the limits to be the entire area of 
the Municipality. Such presumption would be against the interests 
of the accused persons in a criminal trial and cannot be made in 
order to convict them. Reference may be made in this connection 
to the cases reported in v7 C. W. N. $31 and 56 C. L, J. 583 as 
regards the illegality of making such presumptions, 


“The accused persons cannot, therefore, be convicted even if 
they burnt bricks without licenses. 


“I accordingly recommend that their convictions and sentences 
be set aside. The explanations submitted by the Magistrate are 
enclosed herewith.” 

Messrs. D. IN. Bhattacharyya and Apurbadhan Mukerji for the 
References, 

Messrs. Se K. Sen and Sambhu Nath Banerji against the 
References, 


The judgment of the Court was as follows: 


These are two References by the Sessions Judge of Hughly 
recommending that the convictions of the two petitioners under 
section 370(r) (ix), Bengal Municipal Act, 1932, be set aside. One 
of the two men Kishori Mohan Banerji has also filed a petition to 
this Court against the conviction. The facts are that Kishori Mohan 
Banerji and his son Krishna Chandra Banerji were charged by the 
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CRIMINAL Kotrung Municipality for having without license burned on different 
1936 remises bricks and thereby committed an offence . under 
Frenne P * y 


section 37o(1) (ix), Bengal Municipal Act, 1932. Each of them was 


Emperor 
v. sentenced to pay a fine of Rs. roo each. Tbe point on which the 
Krishna Chandra 1 A 7 i a K 
Banerji. earned Sessions Judge recommends the setting aside of the con- 


— .victions is that the Municipality had not at a meeting fixed any 
limits within which different kinds of offensive and dangerous trades 
etc., coming under section 370 must not be carried out without 
license. Section 370 is in these terms :—' No person shall use or 
permitto be used any place within such local limits as may be 
fixed by the Commissioners at a meeting without a licenss from the 
Commissioners for any of the following purposes, namely....... swiss 
(1X) for burning or baking bricks, tiles, pottery or line, whether for 
trade or private purposes." The facts on which the Magistrate 
convicted the two men were that petitioner Kishori Mohan Banerji 
had taken a license under section 370(1) (ix) for a certain area but 
that he bad extended his operations beyond that area and not taken 
a license for the"additional area. , The case against his son Krishna 
Chandra Banerji was that he proceeded’ to make and burn bricks 
on a piece of land witbin the Municipality without taking a license 
under the section though he was directed to do so. Krishna 
Chandra Banerji had no defence on the merits. He admitted that 
he made and burnt bricks at the place within the Municipality 
without obtaining a license. The Magistrate found that he did 
80, that he had been told by the Municipal officers to take a license, 
that he acted in open defiance of law. The defence of Kishori 
Mohan Banerji was that he only burnt bricks in holding No. 4 for 
which he had duly obtained a license but that in holding No. 3 
be only made bricks and dried them in the sun and transferred 
them afterwards to holding No. 4 for burning them and he was not 
liable to take a license for the additional land, that is holding No. 3. 
This plea was rejected by the trial Court as also by the learned 
Sessions Judge on the ground that according to the resolution the 
license was to be taken for the entire area covered by the 
operation. 

The only ground for consideration is whether they are entitled to 
be acquitted on the ground that the Municipality had not fixed any 
limits within which brick burning must not be carried out without 

. a license, that ifthe Municipality did not fix any limits then their 
fixing of license fee was entirely u/fra vires. The learned Sessions 
Judge has quoted the resolution of the Commissioners passed at a 

„ Meeting on 3rst January, 1933. Itis marked as Resolution No. 1 
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and it is in two paragraphs. In the first paragraph the relevant 
words are these :—" It was unanimously resolved that the following 
rates, taxes and fees be in force within the limits of the Municipality 
under section 123 of the Bengal Municipal Act, 1932 and at the 
rate and scale specified against each. " Then begins the second 
paragraph :—" It was unanimously- resolved that under section 370 
of the Bengal Municipal Act licenses be leviable for the following 
purposes at the scale mentioned against each........." The 
learned Sessions Judge observed that although in the first part. of 
the resolution the words 'within the limits of the Municipality' 
were used the sail words were not used in the second part of 
the resolution and therefore the conclusion follows that no limits 
were fixed for the operation of section 370 and ifthat be so the 
levying of fees was ultra vires. This view was also urged with great 
force by the learned Advocate appearing for the petitioner Kishori 
Mohan Banerji that the fact that in the second part of the reso- 
lution the words ‘within the limits of the Municipality’ were not 
used is a fatal omission which renders the resolution invalid. On 
the other side it is urged that on a fair interpretation of the reso- 
lution, which though in two parts is one resolution, it is clear that 
it was the intention of the Municipal Commissioners that section 
370 of the Bengal Municipal Act would apply to the whole of the 
Municipality, and ona plain reading of the resolution the mean- 
ing is apparent and there cannot be any doubt about the matter ; 
that fees for burning bricks and other things were levied under 
the old Municipal Act fromthe year 1916 and all along the Muni- 
cipal Commissioners have been levying. fees for burning bricks 
from all persons carrying on such transactions within the limits 
of the Kotrung Municipality ; that the Municipality is very small 
in area barely 134 square miles and that the major part of its reve- 
nue is derived from fees levied for burning bricks; that the peti- 
tioner Kishori Mohan Banerji had been himself Vice-Chairman for 
&term and he was well aware of the rule that section 370 was 
extended to the whole area of the small Municipality. 

The case of Syed Mokram Ali v. The Cuttack Municipality (1), 
was quoted in support of the petitioners. There a certain person 
stored hides in his premises with a license taken from the Cuttack 
Municipality but on a certain date the Commissioners informed him 
that no more storing of hides would be permitted within the Cuttack 
Municipality and called upon him to remove his business He did 
not do so and was convicted. It was held in the High Court on 

, (1) 0913) 17 C. W. N. 531. 
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CRIMINAL. the facta of that case that as the Commissioners bad not fixed the 
1956. limits within the Municipality within which the :stcring of bides 
Emperor required a license the conviction was bad. The-facts of this case 
hee as are entirely different. Here these petitioners were directed by the 
** *Banerji- Municipal officers: to take licenses but they omitted to take the 
pori licenses They proceeded to make bricks and burn them and make 
prcfit.thereby without taking licenses which they were required 
hy the Commissioners to take. On the merits they have no defence 
at all, One was a Vice-Chairman of the Municipality and the other 
-was his son, Itis highly reprehensible that men of such position 
should deliberately violate the Municipal rules. 
The References are rejected and the convictions are upheld. 
RRO ' References rejected, 
 APPELLATE CIVIL. 
Before Mr. Justice M. C. Ghose and Mr, Justice 

B. K, Mukherjea. - . 
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l Record of righis, what should be menticned in—Amount of rent payable for the 
land or whether it is assessable to rent~The word “Chirasthayi’’ in the 
settlement record—Remark of the Lower Appellate Court, if uncalled for— 
Bengal Tenancy Act (VII of 1885), section 106. 


In a reccrd-of-rights finally published it is not wrong to mention the amount 
of rent payable for the land or whether it is assessable to rent. 


When a suit is instituted under section 106 of the Bengal Tenancy Act for 
correction of the entry “ fit for rent" to be replaced by the entry “held ata fixed 
rent of Rs. 58 annas per annum according to a potta”, the remark of the 
Lower Appellate Court that the expression " Chirasthayi ” in the settlement 
record connot be supported in this case is uncalled for and should be deleted. 


* Appeal from Appellate Decree No. 1228 of 1934 against the decree of 

T H. Ellis; Esq, Special Judge of 24-Parganas, dated the goth February, 1934, 

affirming that of Khalil Abmed, Esq., Assistant Settlement Officer, Alipore, 
, dated the r1th July, 1933. 
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. Appeal by the Plaintiffs,’ 
. The material fals will appear from the judgment. 


Messrs. Amarendra Nath Bose and Satindra Nath Matinee 
for the Appellant, 


- Mr. SPENGE Bhattacharjee for the CE 


; C, A, V. 
$ Fhe judgment of the Court was as follows: 
This is an appeal by the plaintiff company who were recorded in 
the record of'rizhts as in possession of certain land in permanent 
right but that there was no rent paid or agreed upon to be paid and 
it was fit for assessment to rent, The plaintiff company instituted 
the suit under section 106 of the Bengal Tenancy Act for correction 
ofthe record alleginz that the expression "fit for rent" was wrong. 
It should be replaced by the term “held at a fixed rent of Rs. 5-8-0 
per annum according to a patta, " "The suit was resisted by the 
landlord defendant who contended that the plaintiff company wera 
holding the land without any payment of rent and without the defen- 
dant's knowledge until the settlement operations began. The 
Assistant Settlement. Officer on hearing the, parties dismissed the 
suit, The decree was affirmed in appeal, 

The main question is whether the record of rights is shown to 
be incorrect in this case. It is admitted on both sides that the land 
in suit is residentialland and not connected with agriculture and 
horticulture and that the proviso at the end of section roz of the 
Bengal Tenancy Act applies to the facts of this case. According 
to the proviso, it is sufficient to record the fact that it is residential 
land together wi.h the prescribed particulars .relating to the occu- 
pant, the landlord and the tenancy. 

Upon hearing the arguments, it is, in our opinion, not wrong for 
the settlement authorities to state ‘the amount of rent payable for 
the land or whether ‘itis assessable to rent. 'On the point that 
the plaintiff -company- held thé land “at a ` pérmarent jama of 
Rs. 5-8-0 on the basis of a potta t of. the year 1906, both the Courts 
below have resisted the plea on the ground that the party who had 
granted. the potta was a- ‘Shebait and there was. nothing to show 
„that there was any legal necessity for granting a.leaseat a fixed rent 
-Dra time and further the Courts found that there was no evidence 
atallto show that the rent was ever paid.at the: rate of Rs, 5-8-0 
per annum and there was no proof that the potta was .ever acted 
"upon: These findingsof fact cannot be disputed | in second appeal 
and, in our opinion, they conclude the point at issue. - : 
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A point was made by the learned Advocate forthe appellants 
that the Ccurt of appeal below made a remark to the effect that 
the expression “Chirasthayi” (permanent) in the record of rights | 
cannot be supported in this case. This remark cf the Court of 
appeal below was uncalled for. The suit was instituted by the 
plaintiff company for correction cf the record. The defendant 
landlord did not ask for any correction of the record. She did not 
ask that the expression “Chirasthayi” (permanent) should be 
omitted. There is nothing in the deciee upon tke deletion of the 
word "Chirasthayi" (permanent). The observation of the Court 
of appeal below will be deleted. 
` With the above observation, the appealis dismissed with coste, 


P, R Appeal dismissed, 


- 


CRIMINAL MISCELLANEOUS. 


Before Mr. Justice S. K, Ghose and Mr. Justice 
A. G. R. Henderson. 


HEMANTA KUMAR SARKAR AND ANOTHER 
vU". 


EMPEROR AND NANDA KUMAR SINGH.* 


Transfer—Frinciple—Criminal Procedure Code (Act V of 1898), section 526 
clauses (a) and (c)—Ends of fustice—Standard of propriety. 


Per S. K. Ghose, $.: The principle upon which transfer may be ordered by 
the High Court is in the words of Lord Hewart, C. J. In Rex v. Sussex Fustices 
(1) as follows ~‘' It is of fundamental importance that justice should not only be 
done, but should manifestly and undoubtedly be seen to be done. ” 


In the matter of transfer the Court has to consider not merely the question 
whether there has been any real bias in the mind of the presiding Judge against 
the applicant, but also the further question whether incidents may not have 
happened which, though they may be susceptible of explanation and may have 
happened without there being any real bias in the mind of the Judge, are never- 


* Criminal Miscellaneous Case No. 140 of 1956, against the order of R. Gupta 
Esq., Additional District Magistrate of 24-Perganas, dated the 8th October, 1936. 
(1) [1934] 1 K. B. 256. 
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theless, such as are calculated to create in the mind of the applicant a justifiable CRIMINAL, 
apprehension that he would not bave an impartial trial, ‘ 1935. 
. 7 — 
. Amar Singh v. Sadhu Singh (1) and Kali Charan Ghose v. Emperor (2) Hemanta Kumat 
followed. Sarkar 
The ‘standard which the High Court has'to place before itself in order to p o aoi ind Nanda 


decide the propriety cr otherwise of transfer is the standard of the petitioner for Zumar Singh. 

transfer, j Xu 
Per Curiam: It was admitted in this case that a son of the trying Magistrate 

was a salesman attached to a firm with which the complainant was carrying on 

business. It was disputed whether in fact any particular business was done 

between the complainant and this gentleman. The case of the petitioners was 

that it was and in support of that case they filed an affidavit. The opposite party 

filed a counter affidavit : ` . 
Held, that aH this question had been agitated so seriously and the objection 

had been raised on personal ground, the learned Magistrate would be placed in 

an embarrassing position if he were asked to go on with the case and decide it 

himself. As the trying Magistrate would be placed in an embarrassing position, 

an order for transfer would be expedient for the ends of justice. 


Fer Henderson, F.: The important point was not whether the affidavit was 
true or false but whether the petitioners themselves belleved it. 


That it would be highly undesirable for this particular Magistrate to try this 
case, unless there were other more weighty considerations in favour of the oppo- 
site party. 


The contention on bebalf of the complainant thatan undertaking given by 
the Advocate of the petitioners that they did not want a de novo trial, was not 
binding upon the accused and that once the High Court ordered a transfer it 
could do nothing more, was not given effect to. 

Application fer transfer by the Accused under section 526 
Criminal Procedure Code. 


The material facts appear from the judgment. 


Messrs. N. K. Bose, Probodh Chandra Chatterjee, Sudhansu 
` Shekar Mukherjee and Bireswar Chatterjee for the Petitioners. 


Lhe Advocate-General and Mr. Hiralal Ganguli for the Com- 
plainant. 


Mr. Satindra Nath Mukherjee for the Crown. . 
C. A. V, 


"The following judgments were delivered : 

.S. K. Ghose, J. :—This is an application for transfer under 
section 526 Criminal Procedure Code the relevant facts being 
these. : . 

The petitioner No, 1 wasthe Managing Director of a certain 


November, 20. 


4 


(1) (1925) L L. R. 6 Lah. 396. 
(2 (1906) I. L. R. 33 Calc. 1183; 3 C. L. J. 637. e. 
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Limited Company, and the petitioner No. 2 was another employee. 
On the 9th December 1935, one of the Directors Nanda Kumar 
Singh filed a complaint before Mr. L. K. Sen, Suburban Police 
Magistrate, Alipore, alleging that the petitioners have misappro- 
priated the funds of the Company. The result of this was that after 
certain preliminary proceedings a case was started against the peti- 
tioners, on 25th May 1936 charges were framed under section 406/ 
Y30B, 424 Indian Penal Code, on the rst September 1936 the two 
accused were examined under section 312 Criminal Procedure Code 
and the case was adjourned to 15th September. On that date the 
defence asked for the recall of certain witnesses for further cross- 
examination. The learned Magistrate allowed the prayer in regard 
to some witnesses and rejected it in regard to others, Thereupon 
the accused asked for an adjournment to file a petition under 
séclion 526 Criminal Procedure Code for the transfer of the case 
from the file of the trying Magistrate, Mr. L, K. Sen. They first 
moved the Additional District Magistrate, 24-Parganas, who refused 
the prayer by his order dated 8th C euonn 1936. Thereupon the 
petitioners moved this Court. 

In the petition various grounds are stated and the main grie- 
vance of the petitioners would appear to be that the learned trying 
Magistrate was prejudiced against them inasmuch as he was given 
facilities to the prosecution for the production of evidence, while 
refusing similar facilities to the defence. A further ground was 
stated in paragraph 2 of the petition which runs as follows :—'T'hat 
on or about 15th September 1936 your e have obtained 
informations regarding the following matter :— 


‘P, W. 20 the complainant is the proprietor of. the Salkia 
Transport Agency and has several Motor Buses and Lorries for 
carrying on his business. One Babu Ajit Sen, is a son of the learned 
Magistrate and acts as a salesman of Messrs. D. M. G. Limited, 
Agents for Mercedes Benz cars for Bengal, Bihar & Orissa, Your 
pe'itioners have information that Babu Ajit Sen was negotiating 
with P. W. 2o for purchase through bim of motor cars and chassis 
from the said Company and as a result of the negotiations P. W. 20 
the complainant purchased through Babu Ajit Sen one chassis. 
Your petitioners are appending hereto copies of registration certi- 
ficàte showing purchess of chassis by P; W. 20 from the D. M.G., 
Limited, and an affidavit sworn by one Sukumar Bose.’ 

In.support of this allegation the petitioners annexed to the 
petition a copy of a letter from the Deputy Commissioner of Police 
Pyblic Vehicle Department, bearing date of 23-9-36, going to 
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show that the motor car .was registered in the name of-Nanda 
Kumar Singh on the 4th' August, 1936, “and also an affidavit 
bearing the same date namely 23-9-36 and sworn by:one Sukumar 
Bose. DERE iun 
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The present Rule was issued upon paragraph No. 24; and'so Emperor and ‘Nanda 


we are now confined to the definite ground alleged therein. “The 
petition. is resisted in this Court both by the complainant. appear- 
ing through the learned Advocate General and by the Crown. 
The complainant has filed a counter affi Javit traversing the grounds 
alleged in thé petition ani also the affidavit. filed in support 
thereof and the learned trying Magistrate has also submitted an 
explanation. d t 

In this -Court the matter has been argued upon the' footing 
that a fair and impartial trial cannot be bad in the Court of. Mr. 
L. K. Sen, Suburban Police Magistrate of Alipore. The principle 
upon which transfer may be-ordered by this Court on this ground 
is well known. . To quote the well-known words of Lord Hewart 
C. J. in. Rex v. Sussex Justices (1). ‘It is of fundamental impor- 
tance that justice should not only be done, but should manifestly 
and undoubtedly be seen to be done.’ To the same effect are the 
words of Lush. J. in Sesfeant v. Williams (a). "One important 
object; at all events, is to clear away everything which might 
engender suspicion and distrust of the tribunal, and so to promote 
the feeling of confidence inthe administration of justice which 
is so essential to social order and security". The principle has 
been discussed so often in such a variety of cases ‘that I cannot 
do better than refer to the plain words of the section itself namely 
clause (a) of sub-section (1) of section 526 which states. as a 
ground “that a fairand impartial enquiry or trial cannot ba had 
inany criminal Court’ subordinate thereto”. Along with this I 
wil refer to clause (e) which is to this effect :—“That such an 
order is expedient forthe ends of justice, or is required by any 
provision of this code”. It has always been held that the standard 
which the High Court has to place before itself in order to 
decide the propriety or otherwise of transfer is the standard of 
the petitioner. .I may content myself by referring to two cases 
-the case Amar Sing v. Sadhu Singh (3), where Shadilal 
C. J..remarked as follows:—What the Court has to. consider is 
not merely the question whether there has been any ‘real bias in 
the mind of the presiding Judge against the applicant, but also 


(1) [1934] 1 K. B. 256. (a) (1878) aQ. B. D, 458." 
(3 (1925 J. L. R. 6 Lah. 396. 
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the further question whether incidents may not have happened 
which, though they may be susceptible of explanation and may 
have happened without there being any real bias in the mind of 
Judge, are nevertheless such as are calculated to create in the 
mind of the applicant a justifiable apprehension that he would not 
have an impartial trial" To the same effect are the words of 
Mitra J. in the c:se of Kali Charan Ghose v. Emperor (1). Now, 
in the present case, having perused the affidavit and the counter 
affidavit, and having heard the arguments of both sides and also 
having perused the explanations of the learned Magistrate, the 
relevant facts to which we are at present confined would appear 
to be as follows :~-The complainant dil enter into a transaction 
for the purchase of a motor car from the D. M. G. Ltd., Company. 
He did purchase the car on favourable terms and he completed 
the transaction. and got the car registered. It would appear that 
apart of this happened after the complaint had been filed. The 
complaint was filed on the oth December, 1935. Itis stated by 
the learned Advocaté General on behalf of the complainant . that 
the agreement for the: purchase was signcd by the complainant 
on 23-3-36 and the last payment was made in June following. It 
also is a fact that a son of the learned Magistrate isa salesman 
in the employ of the Company from which the complainant pur- 
chased the car. In the affidavit fled by Sukumar Bose in support 
of the petition itis asserted that Babu Ajit Kumar Sen,. a son of 
the trying Magistrate, went to the house of Babu Nanda Kumar 
Singh, the complainant, in June last, and that Babu Ajit Kumar 
Sen succeeded in selling a Chassis to the said Babu Nanda Kumar 
Singh. On the other hand, itis stated in the counter affidavit 
that negotiations for the purchase started on 2nd December, 1935, 
and agreement was actually signed on the 23rd March, 1936. 
Leaving aside the explanation of the Magistrate who had no per- 
sonal knowledge of the facts, and relying on the two affidavits it 
cannot be said that it is demonstratively. proved that Babu Ajit 
Kumar Sen could not have gone to see the complainant in June 
last or that Babu Ajit Kumar Sen could not have taken some-part 
in this matter for the purchase of the chassis. The learned 
Magistrate in this explanation relies on the counter affidavit of the 
complainant. But so far as his own knowledge goes he says.that 
he knew nothing at all about the transaction until the transfer 
application was filed. I wish to make it quite clear that we 
entirely accept the explanation of the learned Magistrate and we 
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also do not see- anything from which it can. be said that if Babu 
Ajit Kumar Sen did take any part inthe transaction bis conduct 
was anything but bonafide, I wish:ta make it perfectly clear 
that we do not attach any blame eithé?ttoithe Magistrate or Babu 
Ajit Kumar Sen. But, at the same time, we are not prepared to 
hold that the offilavit filed by the petitioners is entirely false on 
the sole ground that it is inconsistent with the counter affi javit 
filed by the other sile. The learned Additional District Magis- 
trate says that in course of his order of the 8th October 1936 
“I would not have been prepared to impute to him (the trying 
Magistrate) the motives the petitioners alleged, because I know 
him very wellto be a judicial officer of unquestioned integrity 
and fairness, The allegation made is less than fairto the learned 
Magistrate and does .not reflect any great credit on the petitioners’ 
lawyers”. We appreciate the force of this remark and for our- 
selves we are not prepared to take a different view of the judicial 
impartiality of the trying Magistrate. Butthis does not completely 
dispose of the-matter before us. It appears to us that after all 
this question has been agitated so streneously and the objection 
has been raised upon a personal ground, the learned trying 
Magistrate however unwittingly, would be placed in an embarras- 
sing position, if he were asked to go on with the case , and decide 
it bimself, From that point of view we are sure that the learned 
Magistrate himself would not like to try the case. We do not 
overlook the factthatin his explanation he does not aay that he 
has no objection to the transfer of the case from his file, It 
seems to us thatin the explanation he has confined himself to 
the grounds allegei in the petition. We do feel that the trying 
Magistrate would be placed in an embarrassing position 
and that on that ground an order forthe transfer would be 
expedient for the ends of justice. We also do not overlook 
the fact that the trial of the case is very nearly finished and 
thatthe accused have been examined under section 342 Criminal 
Procedure Code. Mr. N. K. Basu appearing for the petitioners 
has given an undertaking that „his clients would not ask for 
a de novo trial and that the case might be taken up from 
the. stage which was reached on the 15th September, 1936, when 
the petitioners moved for adjournment in order to apply for 
transfer, The fact that such an undertaking was given by Mr. 
N. K. Basu in this Court has been taken into consideration by us 
in making the order. 

Upon these grounds we direct that the case be transferred from 
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- Causnan. the. file of Mr. L. K- Len to that of some other Magistrate to be 

- 1996. nominated by the District Magistrate of 24-Parganas, ^. 

: Hemanta Kumar The Rule is made absolute + 

E) : Henderson, J: It is admitted that a son of the trying 
Emperor and Nanda Magistrate is a salesman attached to a firm with which the com- 
Kumar Singh. pliinant. was carrying on business transactions. It is disputed 
S. K. Ghose, F. whether in fact any parliculir business was done between the 
mS ‘complainant and this gentleman,. The case of the petitioners is 


that it was, and in support of that case they filed an affidavit 
sworn by one Sükumar Bose. There can be no question, unless 
this gentleman has told deliberate lies, that business transactions 
‘were going on belween the complainant and the trying Magistrate’s 
son. On behalf of the complainant the learned Advecate General 
invited us to say that this affidavit was false. I find it quite 
-impossible to say any such thing with regard to it. When these 
allegations were brought to the m tice of the learned Magistrate 
‘he proceeded to make enquiries and he nowhere says that he 
‘asked his son whether these allegations were tfue and that the 
son denied’ them; nor is there any affidavit from the son. On 
the other hand, the more important point is not whether Sukumar’s 
affidavit is true or false but whether the petitioners themselves 
‘believed it." I see no reason whatever to suppose they do not, 
Now, my learned brother ‘has pointed out that we have power to 
ordér a transfer of the case, if in our opinion such an order is 
expedient for the ends of justica.. Iam bound to say that in my 
opinion in circumstances such as'these it will be highly undesira- 
‘ble for this particular Magistrate to try this case, unless there are 
ther more weighty considerations in favour -of the opposite 
“course. ` i 
Tbe trial has been extremely lengthy, and it is now nearing 
.completion." I can. well understand that the District Magistrate 
‘would object to the waste of public time, which might result 
from ‘a De Novo trial- Similarly, the complainant might well 
object tothe additional expenses to be incurred and the incon- 
venience he would be put to. In their "application before the 
‘Additional District Magistrate the petitioners themselves stated 
‘that they did not wanta De Novo trial, and before us Mr. Ne K. 
"Basu'gavean undertaking that no such demand would be made, 
e -Jn reply'to this Mr, Mukherjee, who appeared on behalf of the 
‘Crown, objected that ‘this undertaking was not binding upon the 
accused and once we order a transfer we can do nothing more. 
: Now, I -absolutely declie to say, that in this improbable event 
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of the . pétitioners. deelining. to honour -theit- learned Advocate’s 
undertaking: the powers: of the - Court are'such that’ it would be 
“‘impossitile * for us to pass a suitablé ordér. As at present advised I 
“must palatal decline to accépt that Contention, E 
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‘Trade mark and commercial designs, counterfeit of—Frosecution —Action, whan 
| -to be brought in a Criminal Court and when in a Civil Court —Diligence'in 
. bringing the attion—Test to be applied. 

~.. One of the tests which-is always applied as-to whether a dispute between the 
‘parties.over trade marks and commercial designs should be allotted on the one 
hand to a Civil Court, on the other hand „to a Criminal Court, is the question of 
diligence i in bringing the action. ; 

Another point which has to be considered i is the a dination of abandonment of 
user, ; 

The real practical test, as to the difference contr olling prosecutions with 
"regard to statutory crimes for counterfeiting ' ‘trade marks in civil actions is this, 
that the Criminal Procedure Code is only to be used in simple and clear cut cases 

. Where a very speedy relief is required by. the prosecution. In all cases where com- 
- plicated matters of registration, abandonment of user and somè sort are cüncern- 


„ed, it is very much better that the dispute shuld be. given .to the' Civil Courts. 


! 3X Criminal Revision Case No’ 395 ‘of 1936, against the order of J. De, Es). 7; 
iAdditional Sessions Judge of Howrah, dated 14th December, 1938, reversing the 
„order of B. K. Ghosh, Esq., eu ete ‘Howrab, AER 28th Angul 
_1935)-and acquitting the accused, - i Po, EIOS M M DE 
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The complainant inherited business from his father— a concern of manufactur- 
ing weights and measures with a special trade mark stamped on the various 
articles of welghts and measures with the father's name incorporated in the 
design. The complainant carried on the business for a short while and then he 
abandoned it owing to extreme competition. The trade mark on the weights 
and the measures had been registered as far back as 1897. The abandonment 
by the son of the business.persisted for about 20 years, but alter tbat lapse of 
time he recommenced the business in welghts and measures only to find that the 
accused was carrying on trade, having adopted his father’s own trade mark 
stamped upon the weights and measures, On a complaint being made by the 
petitioner for counterfeiting trade mark ; 


Held, that the laying by on the part of the complainant ought ordinarily to 
have driven him from the Criminal Court into the Civil Court. 


Application under sections 435 and 439 of the Code of Criminal 
Procedure, by the Complainant. 


The material facts. will appear from the judgment. 


Messrs. Santosh Kumar Basu and Debabrata Mookerjee for the 
Petitioner. 


Mr. D. N. Bhattacharyya for the Opposite Party. 


C. ^. V. 

The judgments of the Court were as follows : 

Cunliffe, J.:—The opposite party in this case was convicted 
and fined in the Magistrate's Court under section 483 of the Indian 
Penal Code for counterfeiting a trade mark, When the matter 
came on appeal to the Sessions Judge of Howrah, for the reasons 
which commerded themselves to him, he ordered the acquittal of 
the opposite party and reversed the conviction and sentence. The 
learned Sessions Judge took the view that the dispute between the 
parties (the complainant and the accused) wasin reality a civil 
dispute and not a criminal one. 


The facts revealed in the trial Court were somewhat curious. 
The complainant, it appears, inherited a business from his father— 
a concern of manufacturing weights and measures with a special 
trade mark stamped on the various articles of weights and measures 
with the father’s name incorporated in the design. It appears that 


. the complainant carried on the business for a short while and then 
- he abandoned it owing to extreme competition. The trade mark 


on the weights and measures had been registered as far back as 
1897. The learned Sessions Judge found that the abandonment 
by the son of the business persisted for about 20 years, but after 
that lapse of time he recommenced the business in weights and 
measures only to find that the accused was carrying on trade, 
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having adopted his father's own trade mark stamped upon the 
weights and measures, 

There is some evidence to show that there were other traders 
who had done the same thing. One of the tests which is always 
applied as to whether a dispute ‘between the parties over trade 


marks and commercial .designs should be allotted on the one hand 


to a Civil Court, on the other hand to a Criminal Court is the 
question of diligencs in bringing the action. It has been held in 
a number of cases that if the Criminal Courts observe that there 
has been a delay in asserlíng proprietory rights in designs, they 
will rot entertain prosecutions of that kind. From this point of 
view, I think it can be said that the laying: by on the part of the 
complainant ought ordinarily to have driven him from the Criminal 
Court into the Civil Court. 

Another point which has to be considered is, of course, the 
question of abandonment of user. Abandonment of user for such 
a lengthy period would militate very much against the success of 
the plaintiff ina Civil Court from obtaining damages or injunction. 
I do not say that it would ba an insuperable obstacle to obtaining 
such relief, because it might be shown that there were stocks in 
existence of the articles which were still on the market in the hands 
of other people, but ordinarily it would do so. The real practical 
test, in my opinion, asto the difference controlling prosecutions 
with regard to statutory crimes of this character in civil actions is 
this, that the criminal procedure ‘is only to be used in simple and 
clear-cut cases where a very speedy relief is required by the prose- 
cution, In all cases where complicated matters of registration, 
abandonment of user and some sort'are concerned, it is very much 
ketter that the dispute should be given to the Civil Courts, Con- 
sequently, this Rule must be discharged. 

- Henderson, J. :—In my opinion it would be against the long 
and settled practice of this Court to interfere in revision in a matter 
‘of this kind. I, therefore, agree that this Rule should be 
discharged, 


HH. K. B. Rule discharged, 
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Befor: Mr. Justice S. N. Guha and Mr. Justice - 
C. Bartley. z o 


"RAMPHAL TATWA `” 
.JASODIA MALAIN. .. oto 


Magistrate, jurisdiction of, to revise his order acquitting an accused — Criminal 

: Frocedure Code (Act XVII of 1933). SecHons 517 and 520, conjoint 
effect. of—Power of dhe Magistrate io order restoration of property in 
; case of acquittal of accused Indian Penal Code (Act XLV of - 1860), 
_ Section 430,- . ! 


. In a case under section 420 of the Indian Penal Code the acisi was T 
b the Magistrate on the oth August, 1935. Thereafter on the application of 
the complainant under section 517 of the Code of Criminal Procedure, the 
Magistrate directed on the 16th August, 1935 that the sum of Rs. 495 in éash, 
two gold mohurs and some silver orraments slionld be restored to the complain- 
ant. The accused applied tò thé Sessions Judge for a revision of the aforesaid 
order. passed by the Magistrate ; and the Judge held that the properties were to 
be kept in the custody of tho trial Court till the claims put forward were finally 
decided. bya Court of competent jurisdiction. On revision both by..the com- 
Blainant and th: accused + f 

. Held, that the Judge had jurisdiction to revise the order passed by the Magis- 
trate, alfhough the order was passed by the REA in a case in which the 
accused was acquitted. 

The Judge, acting under ‘the conjoint effect of is provisions of sections 517 
and 520 of the Code of Criminal Procedure, had the discretion under the law to 
make such an order as he thought fit for the disposal of the properties in 
question and on facts found the discretion was not wrongly or improperly 
exercised. B 

In view of the provisions contained in section $17 of the Code of Criminal 
Procedure as they now stand after amendment in 1923 it cannot be laid down 
génerally that if no offence: was proved to have been committed in respect of 
property produced before a Criminal Court, and the acc sed is acquitted, the 
Magistrate should restore the property to a person from whom it was last 
taken, T » 
' ‘The amendment in the year 1923 by the addition of the words *' by destruc- 
tion, confiscation or delivery to any person claiming to be entitled to possession 
thereof or otherwise” after the word "*dispos:]' in section 517 of the Code of 
Criminal Procedure, has materially changed the scope of the law as it stood 
before the amendment. 

Ram Khalawan Ahir v. Tulsi Telini (1) followed 


*Criminal Revislon Cases Nos. 1250 of 1935 and 44 of 1936, against the orders 
of J. De, Esq., Additional Sessions Judge, Howrah, dated 4th November, 1935, 
modifying the orders of Mr. B. K, Ghose, Deputy Magistrate, Howrah, dated the 
16th August, 1935. 

(1) (1924) 23 C. W. Ns 1094, 
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Applications for Revision under sections 439 and 520 of the 
Code of Criminal Procedure, TOME 

The material facts will appear from the iinet 

Mr, Ramdoyal De for the Petitioner in pes "o. aod f r the 
Opposite Party in No. 44. 

Mr. Debabrata Mukerji for the Petitioner in No. 44 and for the 


Opposite Party in No. 1250. 
C, A. V. 


The judgment of the Court was as follows:: 
The Rules issued by this Court: in these cases were directed 
against an order passed by the learned - Additional Sessions Judge 
of Hooghly, at Howrah, on the 4th November, 1935, under 
section 420 of the Code of Criminal Procedure, setting .aside an 
order of a L'eputy Magistrate, made under section 517 of the Code. 
In a case under section 420 of the Indian Penal Code, started 
on the complaint of Jasodia Malain (petitioner: in this Court in 
Revision Case No. 44 of 1936)  Rampbal Tatwa (petitioner in 
Revision Case No. 1250 of 1935) was acquitted by the Magistrate 
"on -the gth August, 1933. Thereafter, on an application of the 
complainant under section $17 of the Code of Criminal Procedure, 
the Magistrate directed ;by his order dated the r6th August, 1935, 
that the sum of Rs. 495 in-cash, two gold mohurs, anl some silver 
ornaments should be restored to her.: Ramphal Tatwa applied to 
the Additional Sessions Judge for a revision of. the aforesaid order 
passed by the Magistrate; and the Judge heli that the properties 
"were to be kept in the custody of the trial Court till the claims 
put forward were ay decided by -a ‘Court of competent 
jurisdiction. è 
© The question of jurisdiction of the Additional Sessions Judge 
to make the order passed by him in the case before us, must be 
decided against the petitioner iu Revision Case No, 44 of 1936, as 
in our opinion, the Judge had jurisdiction to revise: the order 
passed by the Magistrate, -although the order was passed by the 
Magistrate in a case in which the accused Ramphal Tatwa was 
acquitted. A 


The question for consideralion in the case before us is 
` whether on the findings of the trial Court, resulting in an acquittal, 
. the Magistrate was in error in not directing the return of the ‘pro- 
perties in question to the accused Ramphal Tatwa, and whether on 
the facts and in the circumstances of the case, the Judge acting 
under the provisions contained in section 520 of the Code: of 


Criminal Procedure should have directed -the properties to remain 
° 
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in the custody of.the trial Court pending decision by a Civil Court 
of competent jurisdiction. f 

In regard to the order passed by the Additional Sessions 
Judge, the position must be recognised that the Judge acting 
under the conjoint effect of the provisions of sections 517 and 
520 of the Code of Criminal Procedure, had the discretion under 


‘the law to make such an order as he thought fit, for the disposal 


of the properties in question. The Judge gave reasons for the 
order made by bim ; and on the facts and in the circumstances 
appearing from the judgments of the courts below, we are unable 
to hold that the discretion of the Judge inthe matter of giving 
direction as to disposal of properties in regard to which there 
was a complaint under section 420 of the Indian Penal Code was 
wrongly or improperly exercised. 1n this connection it has to 
be noticed that in view .of the provisions contained in section 
$17 of the Code of Criminal Procedureas they now stand, it 
cannot be laid down generally that if no offence was proved to 
have been committed ih, respect of property produced before a 
criminal Court, and the accnsed is acquitted, the Magistrate 
should restore the properly to the person from whom it was last 
taken, The amendment in the year 1923 by the addition of 
the worda “by destruction, confiscation or delivery to any person 
claiming to be entitled to possession thereof or otherwise” after 
the word “disposal”, in section 517, has materially changed the 
scope of the law as it stood before the amendment, It appears 
to be clear from the order recorded by the Magistrate on the 
16th Auguat, 1935, and from the judgment of Additional Sessions 
Judge in the case betore us, that there were conflicting claims 
to the properties in question in the case, and that the titles set 
up could only be adequately dealt with by a Civil Court. In 
consonance with the view taken by this Court in the case of Ram 
Khalawan Ahir v. Tulsi Telini (1), in which the effect of the 
amendment of section 517 was taken into cónsideration, we 
hold that the Judge in the Court below is right in the direction 
that he has given that the properties referred to in his judgment 
are to remain in the custody of the trial Court, subject to any 
orderthat might be made by a competent Court of Civil juris- 
diction. 

The Rules are discharged. Tbe order of the Additional Sessions 
Judge passed on the 4th November, 1935, is affirmed. ; 
H. K. B. i : Rules discharged, 


(1) (1924) 28 C. W. N. 1094. 
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Before Mr, Justice M. C. Ghose. 
JOY CHANDRA-BHOWMIK 
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Bengal Tenancy Act (IV of 1928), section 209, proceeding under—Decision in CY 
such proceeding, how far res judicala—Terms in a Kabuliyat between 
landlord and occupancy raiyat, if precludes the landlord to realise land- 

` lord's transfer fee. 

The decision in a proceeding under scction 26] of the Bengal Tenancy Act to 
the effect that an occupancy raiyat is liable to pay transfer fee is final and cannot 
be setaside. But the finding in that proceeding that the holding in question is 
always liaole on transfer to pay a premium cannot be held to be res judicata. 
The question whether the holdiog is liable on a transfer to pay a transfer fee to 
the landlord can be reopened in a regular suit. 

A transfer fee of 20 per cent is not to be imposed on a holding where by 
a special contract the landlord has given the right of transfer to the tenant 
(occupancy raiyat). 

Where the terms of a Kabuliyat, executed by the tenant in 19c9, long before 
the amendment of the Bengal Tenancy Act and accepted by the landlord ran thus : 

“E shall be enjoying the said annual raiyati in succession to my sons and 
grandsons with the rights of gift, sale and exchange "' : 

Held, that the landlord was not entitled to go behind the contract and claim 
a premium under section 26:D) of the Bengal Tenancy Act. 

Held, also, that by the amendments of the Bengal Tenancy Act, the legisla- 
ture intended to improve the conditions of the ralyats. 

That it was not the intention of the Legislature to make worse the position 
of a tenant who had by a contract obtained from the landlord a right to transfer 
his holding. E 

Appeal by the Defendant. 
Suit for a declaration that the holding is mukrari and transfer- 
able without payment of landlord’s transfer fee, 
The material facts will appear from the judgment. 
Mr. Bhagirath Chandra Das for the Appellant. 
Messrs. Krishna Kamal Maitra and Jitendra Kumar Sen Gupta 
for the Respondent. 
The judgment of the Court was as follows :— 
This is an appeal by the defendant in the following circum- Fuly, 22. 
` stances :— The defendant is the owner of a certain taluk. ` Within 


* Appeal from Appellate Decree No. 341 of 1935, against the decree of Babu 
Srish Chandra Chakravarty, Additional Subordinate Judge of Noakbali, dated the 
5th September, 1934, affirming that of Babu Mahima Ranjan Mitra, Munsiff, and 
Court, Sudharam, dated the 28th February, 1934. 
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that taluk there isa certain tenancy. The lands of this tenancy 
were mortgaged by the $7» forma defendant to the pl intiffs who in 
execution of the mortgage «decree, purchased the lands. In the 
sale certificate it was stated that the tenancy wasa tenure anda 
transfer fee under section r2 was accordingly paid. The defendant 
landlord filed a Miscellaneous Case under section 26(J) and claimed 
that it was an occupancy holding and he was entitled to a premium 
of 20 per cent. The Munsiff on 22nd May, 1931, decided the case 
in favour of the landlord. The transferee’s petition to the High 
Court was rejected on 21st January, 1932. Thereafter on 18th 
July, 1932, the transferee instituted the present suit for a declara- 
tion that the holding is a mukrari one and if it be held that it is an 
occupancy holding, that the holding is transferable without payment 
of the landlord’s fee. The defendant pleaded that the suit was 
barred by res judicata on account of the previous decision in the 
Miscellaneous case anl the plaintiff was an occupancy raiyat 
subject to section 3o(b) of the Bengal Tenancy Act. The trial 
Court held that the suit was not barred by ves judicata and that the 
land was an occupancy holding, subject to section 3o(b); but by a 
contract in the Kabuliyat of 1909 the tenant obtained a right of 


transfer from the landlord and the landlord is therefore not entitled 


to get any premium under section 26(J). Against that decree both 
the parties appealed and the learned Subordinate Judgé has 
affirmed the decree of the trial Court. 

The first question urged in appeal is that the suit is barred by 
res judicata on account of the decision in the Miscellaneous case. 
This matter is not free from difficulty. No previous decision has 
been cited on either side. On a consideration of arguments on 
both sides it appears to me that the decision of the Munsiff, dated 
the 22nd May, 1931 to the effect that the defendant is to paya 
certain sum of money’ as premium under section 26(J) to the 
defendant (landlord in the present case) is res judicata. That deci- 
sion though made in a summary proceeding was a final decision 
and cannot be set aside in this suit. But the finding in that suit that 
the holding in question is always liable on transfer to pay a premium 
cannot be held to be ses judicata, That was a summary proceeding 
and there the only question for decision was whether the landlord 
was entitled to get a transfer fee on the transfer which had been 
made. The question now is whether the holding in suit is liable on 
a transfer to pay a transfer fee to the landlord, For this question 
ihe plaintiff. in my opinion was entitled to institute a regular suit. 

The next question is whether the decision of the Court below is 
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correct. "The decision has been based on the terms of a Kabuliyat cvir 

of r909 executed by the plaintiffs predecessor in favour of the 1936. 
defendant. The Kabuliyat was accepted by the defendants. The Joy Chandra 
relevant words of the Kabuliyat are in these terms :— Bhowmik 


“I shall be enjoying the said annual raiyati in succession to my Kali Kinkar Nath. 
sons and grandsons with the rights of gift, sale and exchange. ” T 
Since the landlord deliberately permitted the owner of the 
occupancy holding to have the rights of gift and sale and exchange, 
itappearsthat he cannot go behind the contract and claim a 
premium under seetion 26(D). On a fair interpretation of 
section 26(B), (C), (D) and (J), it would appear that the transfer fee 
ofao percent. is not to be imposed ona holding where by a 
special contract the landlord has given the right of transfer to the 
tenant. Itis observed that this contract was made in 1999 long 
before the amendment of the Bengal Tenancy Act. By the amend- 
ments of the Bengal Tenancy Act the legislature intended to 
improve the conditions of the raiyats. “It was not the intention of 
the Legislature to make worse the position of a tenant who had by a 
contract obtained from the landlord a right to transfer his holding. 
‘The appeal is dismissed subject to the observations made above. 
Parties will bear their own costs. 
P. R Appeal dismissed, 





Lefore Mr. Justice M, C. Ghose. 
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Suit for enhancement of rent—Previous suit under section toxof. the Bengal 
Tenancy Act, compromised between the landlord and the plaintiff (tenant) 
—Creation of intermediate tenure—Subsequent suit for enhancement 
by the plaintiff, if barred under section 109 of the Bengal Tenancy Act 
(VIL of 1585 and amended by Act IV of 1928) — Applicability: of the old or 
now section — Declaration in a written statement, if will create any right in 
favour of the tenant— Indian Trust Act (Il of 1884), section 90. 

Section 109 of the Bengal Tenancy Act, as amended, applies to all cases 
instituted after February, 1929. 

* Appeal from Appellate Decree No. 1737 of 1934, against the decree of Hem 
Chandra Sanyal, Esq., Subordinate Judge of Noakhali, dated the 26th April, 
1934,, affirming that of Babu Pramatha Nath Lahiri, Additional Munsiff, Lakshmi- 
pur, dated the 6th of June, 1933, . 
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The plaintiffs and the defendants had a tenure under Bhulua Estate at a rent 
of Rs. 18-4 as per annum. ‘The tenure had been created in 18:0 and the record 
of rights of the area was finally published in 1917. The landlords, the Bhulua 
Zemindars made a case ander section 105 of the Bengal Tenancy Act, asking for . 
enhancement of rent of the tenure, While the matter was being contested by 
the defendants, the plaintiffs' predecessor made a compromise with the landlords 
and obtained an intermediate tenure at an annual rent of Rs. 36 and thereafter 
in March, 1920 the case under section 105 was withdrawn by the landlords. The 
present suit was instituted by the plaintiffs in 1932 : 

Held, that the suit having been instituted after February 1929, when the 
amended Bengal Tenancy Act came into force, section 109 of the Bengal Tenancy 
Act was applicable to the case and as such the suit was not barred under that 
section. 

Held also, that the suit was not bad in view of the fact that the plaintiffs 
ag superior holders had sued only the defendants for enhancement though the 
plaintiffs had also the intermediate tenure together with the defendants, 

A mere declaration in a written statement in a case under section 105 of the 
Bengal Tenancy Act without any adjudication will not create any right in favour 
of the tenants. 

The plaintiffs’ case was not hit by section go of the Indian Trust Act. 

Where a suit is instituted after an amended Act comes into force the parties 
are to be governed by the law as it stands at thedate of the institution of the 
suit. But ita party moves before an amendment comes into force then the law 
as it stood before the amendment would apply. In pending actions the amended 
act would not apply : 

Kumar Debendra Lal Khan v. Sudkaram Ray (1) referred to. . 

A right to an appeal in a pending action is not affected by any alteration in 
the right of appeal while the action is pending : 

The Colonial Sugar Refining Company Limited v. Irving (2); Keshoram 
Poddar v. Nundo Lal Mallick (3) referred to. 

In pending actions or ifa party had taken a step provided by the law t to 
enforce his right, the amended Act should not apply. : 

The parties are to be governed by the law as it stands at the date of the 
institution of the suit. ] 

The Court must look to the general scope of purview of an amended Act and 


-at the remedy sought to be -applied and consider what was the former state of 


the Iaw and what it was that the Legislature contemplated, 

Appeal by the Defendants. 

Suit for enbancement of rent. 

The material facts will appear from the judgment. 

Mr. Jitendra Kumar Sen Gupta for the Appellant. 

Messrs. Sarat Chandra Mookerjee and Kamajit ined for 
the Respondents, 

The judgment of the Court was as follows: 

This is an appeal by the defendants in a suit for enhancement of 
rent by the landlords under section 7 of the Bengal Tenancy Act. 


(1) (1935) 61 C. L. J. 127. (2) [1905] A. C. 369. 
* (3) (1927) 31 C. W. N. 646. ; 


Vor, LXIV.] HIGH COURT. 


The facts are that formerly the plaintiffs and the defendants 
together had a tenure under Bhulua Estate ata rent of Rs. 18-4 
per annum, ‘The tenure had been created in 1850 and it was held 
on ticca terms for 4 years anitheraafter it was held ata rate of 
Rs. 18-4, The record-of-rights of the area was finally published in 
1917. The landlords, the Bhulua zemindars, made a case under 
section rcg asking for enhancement of rent of the tenure, The 
suit was contested. While the matter was being contested by the 
defendants the plaintiffs predecessor made a compromise with the 
landlords and obtained an intermediate tenure at an annual rent of 
Rs. 36 and thereafter in March, 1920 the case under section 105 
was withdrawn by the landlords, The present suit for enhancement 
was instituted by the plaintiffs in 1932. The trial Court 
decreed the plaintiffs! suit in part;that decree was affirmed in 
appeal, 

The first point taken in appeal is whether the present suit is 
maintainable in view of the provisions of section rog of the Bengal 
Tenancy Act. In 1920 when the case under section 105 was dis- 
-posed of section 109 provided :—That a Civil Court shall not enter- 
tain any suit concerning any matter which has been the subject of 
an application made under sections 105 to 108. That section 
however was amended in 1928 and the amendment came into force 
in February, 1929. Since February, 1929, section rog isin these 
terms ;—“ A Civil Court shall not entertain any suit concerning any 
matter which has been the subject of a suit under sections rog to 
168 provided that nothing contained in this'section shall debar a 

. Civil Court ficm entertaining a suit concerning any matter which 
was the subject matter of an application under section 105 or 
section 105A, or of a suit under section 106, if such application or 
suit has been dismissed for default or withdrawn or has not been 
finally adjudicated upon in any such proceeding or suit. The Courts 
below have held that since the suit wasinstituted after February, 
1929 the case is to be decided according to section rog as it stands 
at the date of the suit and not as it stood before February, 1929. 
It is urged by the learned Advocate that by the decision of r9ao 
the defendants got a valuable right, namely, a right to hold. the 
tenure free of any liability of enhancement by suit and that right 
vested in them in 1920 under section reg asit stood at the time 
and that vested right could not be affected by the amendment of 
19290. Many reported cases were cited to illustrate what are con- 
sidered to be vested rights wbich are not affected by amendment of 
a statute. As regards pending actions it has been repeatedly held 
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that the right to an appeal in & pending action is not affected by 
any alteration in the right of appeal while the action is pending : 
The Colonial Sugor Refining Company Limited v. Irving (1); 
Keshoram Poddar v. Nundo Lal Mallick (2). This principle would 
apply under old section 109 in respectof all actions which were 
commenced before February, 1929. In many cases it was held that 
suits which were instituted before February, 1939 would be 
governed in all their stages including appeals by section roy as it 
stood before February, 1929, that the amended Act could only apply 
when parties begin to move under it but ifa party moves before 
the amendment came into force then the law, asit stood before 
the amendment, would apply. In pending actions or if a party had 


' taken a step provided by the law to enforce his right there cannot 


be any doubt that the amended: Act should not apply. In the 
present case the suit was instituted after the amended Act came into 
force and the principle is well settled that the parties are to be 
governed by the law as it stands at the date of the institution of 
the suit. Itis urged however that the vested right having accrued 
in 1920 could not be affected by the amendment of 1929. That 
would depend upon the meaning of the amend ment, The question 
in each case is whether the Legislature had sufficiently expressed an 
intention. We must look to the general scope of purview of the 
amended.Act and at the remedy sought to be applied and consider 
what was the former state of the law and what it was that the Legis- 
lature contemplated. 

It appears that atone time there was a difference of opinion 
"in: this Court as'to the provisions of section 1c9 in the case where ' 
‘an application under section 105 had been withdrawn without 
being adjudicated. “The matter came before a Full Bench in 1925 
and it.was decided by the Full Bench that section rog applied and 
£he.suit was barred and it was immaterial whether the application 
was withdrawn or not, The view of the Full Bench was approved 
‘bythe Judicial Committee in the case of Aaja Rishee Case Law v. 
Satis Chandra Pal (3). 

-Thereafter in 1928 the amendment was made whereby it was 
provided that section 109 would not apply in a case where an 
application under sections 105 to 108 was withdrawn or dismissed 
or otherwise not decided on the merits. 

‘As to the invasion of the rights of the defendants by the amend- 
-ment of 1929 the question is one of the meaning of the amendment. 
;Ion a plain meaning.of the amendment it appears that the right of 


e (1) {rg05] A. C. 369. (2) (1927) 31 C, W, N. 646, 
GH (3) Y(1ga9) L. R. sl. A. 179. 


Vor, LXIV.] HicH Court, 


the defendants is affsctel, we must give effect. to that meaning. 
The amendments made in 1928 of the Bengal Tenancy Act have 
most of them reduced ‘or destroyed the rights of one party and 
created or increased the rights of another party. In many sections 
the rights of the landlords have bsen reduced and the rights of the 
raiyats have been augmented and as between the raiyat and the 
under-raiyat i in section 48 the right of the raiyat has been augmented 
at the expense of the under-raiyat. In section 48 (c) the right 
of the under-raiyat has been augmented at the expense of. the 
raiyat. In section 179 the right of the landlord has been reduced 
and the right of the tenant has be:n augmented. In all these 
sections it has been held by this Court that the amended section 
applies to all cases instituted or proceedings taken after the 
amendment had come into effect. Under section 48 as it stood 
before the amendment a raiyat could not get from the under- 
raiyat a rent exceeding the rent which he himself paid by more 
than 50 per cent, so that, ifthe raiyat paid a rent of Re. 1 to his 
landlord he could not get more than Rs, 1-8 from the under- 
Taiyat inspite of any contract to the contrary between him and 
the underraiyat. The amended Act took away the previous law 
in favour of the under-raiyat and put the parties entirely to a free 
contract stating that the under-raiyat was liable to pay such rent 
as agreed on between himself and the raiyat. This section has 
been enforced in the case of parties where the under-raiyat had, 
inthe days of the old section, contracted to pay a certain rent to 
the raiyat but afterwards when the raiyat sued him took refuge 
under old section 48. It has been held in this Court that after 
the amendment of 1929 the under-raiyat can no longer take 
refuge under the old section 48. Heis bound now to pay rent 
according to the contract though made long before 1929, 

Under old section 49 a raiyat could eject an under-raiyat 
after serving a notice upon bim to quit at the end of an agricul- 
tural year. That right was reduced by amended section 48 (c). 
It has been held that section 48 (c) will apply to all cases and 
‘ proceedings instituted after February, 1929, but in cases where 
a suit was instituted or a notice to quit served before February 
1929 old section 48 will apply. Under old section 179 the holder 
.ofa permanent tenure was bound by any contract he-had made 
with the proprietor of the estate including :for instance, payment 
of interest at 75 ,per cent on arrears; Under the amended -act 
the contract for interest exceeding 1234 % cannot be :realised. 
This section has been held in this Court-to mean that though 
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the contract was made long before February 1929 in all suits 
instituted after February 1929 the landlord would be governed by 
the amended section 179. : 

Therefore it is right to interpret new section rog as applying 
to all cases instituted after February 1929. There cannot be any 
doubt that the Legislature by express words created in favour of 
the intending plaintiff a right which inferentially took away the > 
right which the defendant had acquired by reason of old section 
ICg. Inthis view I am supported by the opinion of Mukerji, 
J. expressed in 1935 in the case of Kumar Debendra Lal Ahan 
v. Sudharam Ray (1). The learned Advocate for the defendants 
quoted an unreported judgment of Nasim Ali and Edgley, JJ. 
in S. A. Nos. 2054 to 2074 of 1933 but on perusing the judgment it 
does not appear that this particular question, whether the amended 
section will apply to suits instituted after February 1529, was 
decided by them or brought to their notice. I am clearly of 
opinion on a plain reading of the amended section that the 
amended section applies to all cases instituted after February 
1929. f 

The next point taken in appeal was as regards limitation. It 
was urged that the defendants had filed a written statement in 
the case under section 105 claiming that the tenure was rent- 
free, This was in1gig. It is urged that that declaration of a 
rent-free tenure would affect the Bhulua zsmindars and would 
therefore affect the plaintiffs who claim under the Bhulua zsmin- 
dars, If the declaration would affect the Bhulua zemindars it 
would certainly affect the plaintiffs also. But the question is 
whether a mere declaration in the written statement of 1917 
would bea right in favour of the defendants. It is to be noted 
that the matter was not adjudicated in the proceedings under 
section ros. Those proceedings were dismissed without adjudi- 
cation and since r9ao the Bhulua zemindars hsve been getting 
rent and they have therefore no reason to take action against 
the defendants. As between the plaintifs and the defendants 
it appears that both parties are co-sharer tenants of the Jimbadari 
tenure though the plaintiffs are the intermediate holders over 
tbis tenure. This brings usto the third point that the suit is 
bad as the plaintiffs as superior holders have sued only the defen- 
dants for enhancement of rent though the plaintiffs also hold the 
inferior tenure together with the defendanis, It cannot be said 
that the form of the suit is bad though the plaintiffs should 

(1) (1935) 61 CLL. J. 127... 


Vor. LXiV.] diog CoUni, 

hava been welladvised to have first separated the share of the 
defendants and then sued the defendants for enhancement 
of rent. E . 

The next argument taken is that the Courts below did not 
consider the plea ofthe defendants that the'tenure was held at 
a fixed rent of Rs. 18-4 per annum and not at a rent which is 
enhancible It appears that this point was not taken in the 
written statement. There the defendants confined themselves 
to the plea of rent free tenure. Further it appears that the tenure 
was created in 1850. Mere uniformity of rent will not therefore 
lead to a conclusion that tha holding is held ata fixed rate. As 


to the record-ofrights the Munsif has noted that in certain: 


Khatians itis stated that the rent is not liable to enhancement 
but in others il was otherwise, 

The last argument taken is that the plaintiff? suit as laid 
should fail becauss the plaintiffs are hit by section go of the 
Indian Trust Act (Act Il of 1882). Under that section where a 
co-owner or mortgagee or other qualifying owner of any property 
by availing of his position as such gains an advantage in deroga- 
-tion of the rights of other persons interested in the property 
he must hold for the benefit of all persons so interested the ad- 
vantage 85 gained subject to repayment by such persons of 
their due expenses properly incurred. It is urged that the 
plaintiffs and the defendants were co-sharer tenants in possession 
of the Jimbadari tenure under the Bhulua Zemindars, that when 
the Bhulua Zemindars made a suit under section 105 for enhance- 
ment of rent and the defendants were resisting that suit the plain- 
tiffs went behind the back of the defendants and obtained an 
. intermediate tenure at Rs. 36 per annum under the Bhulua 
Zemindars that having done so, under section go the inter- 
- mediate tenure of Rs. 36 isto be considered a joint tenure of 
the plaintiffs and the defendants. This argument is possible but 
- itis not correct for the rights of the defendants have not been 
made worse by the intermediate tenure claimed by the plaintiffs, 
The defendants’ position remained just as it was.before. Only the 
. plaintiffs, their cc-sharers, have got an intermediate tenure. 

In the result this appeal is dismissed with costs. 

The cross-objection is not pressed and is dismissed without 
costs, 

Leave to appeal is refused. . 

P, R, ^ Appeal dismissed, 
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CIVIL REVISION. 
Before Mr. Justice R. C. Mitter, 


RAMSUNDAR BHOWMIK AND ANOTHER 
v. 


MADHUSUDAN DEB NATH.* 


Suit, maintainability of~ Firm not regisiered —Suit by such firm, tf maintain- 
able—Indian Partnership Act (IX of 1932), section 69 clause (2) and 
section 74 clause (5), provisions of. 


A suit instituted or proceedings taken by a firm after the commencement of 
the Partnership Act, will be barred under section €9t2) of the Indian Partnership 
Act, unless the firm has been registered in accordance with the provisions of the 
Partnership Act : 


Surendra Nati De v. Monohar De (1) and Basanta Kumar Fal v. Late 
Durgadas Akrur Chandra (2) referred to. 


Section 74 clause (b) of the Partnership Act, only deals with legal proceedings 
already commenced before the Partnership Act came into force. 
Application under section 25 of the Provincial Small Cause 
Courts Act, by the Petitioner. 


The material facts will appear from the judgment. 
Mr, Nanigopal Das for the Petitioners. 

Mr, Nripendra Chandra Das for the Opposite Party, 
The judgment of the Court was as follows: 


This Rule has been obtained by the plaintiff, a firm, carrying on 
business under the name of Ram Sunder Ram Chandra Bhowmik. 
The suit is based ona madalagbandi or settlement of accounts 
between the plaintiff and the defendant in respect of transacticns 
between them, before the Partnership Act of 1932 came into force. 
The suit has been dismissed on the ground that the firm has not 
been registered, the learned Small Cause Court Judge holding that 
section 69(2) of the Partnership Act makes the suit a bad one. 


The learned Advocate for the petitioners before me contends, 
that inasmuch as the obligations had been incurred by the defen- 
dant before the Act came into force, it is not incumbent that the 
firm should be registered because he says that clause (b) of 


* Civil Revision Case No. 1396 of 1935 against the order of -R. C. Sen 
Gupta, Esq , Munsiff, 6th Court, Comilla, dated the 28th May, 1995. 


' e (1) (1934) 39 C. W. N. 67. 


(a) (1935) 39 C. W. N. 1080. 


Vor. LXIV.] HIGH COURT 


section 74 preserves the legal proceedings or remedy, which the 
firm had in respect of any right acquired by it, or obligation 
incurred by the defendant, before the Partnership Act came into 
force. In my judgment this argument is not sound. Clause (a) of 
section 74 preserves in tact the right, title, interest, obligation or 
liability, acquired or incurred, before the commencement of this 
Act. Section 69 of the Partnership Act lays down, ia my judgment, 
the procedure by which the rights, which have accrued in favour of 
a firm, are to be enforced. Tnose rights may have accrued to the 
firm after the commencement of the Act or before, the same disabi- 
lity is imposed, and that no suit by a firm against a third party to 
enforce a right arising out of a contract would lie, unless the firm 
has besn registered in accordance with the provisions of the Act. 
Clause (b) of section 74, in my judgment, only deals with legal 
proceedings already commenced before the Partnership Act came 
into force. That is the only saving that is made in the Partnership 
Act, 

lfa suit is instituted or proceedings taken after the commence- 
ment of the said Act by a firm against a third party, the provisions 
of section 69 must be complied with, that is to say, the suit would 
not bs maintainable by the firm, unless the firm has been registered 
in accordance with the provisions of the Partnership Act. This view 
has been taken by a Division Bench of this Court in the case of 
Sarendra Nath Dev. Monohar De (1). which case has been followed 
by a single Judge inthe case of Basanta Kumar Pal v. Late 
Durgadas Akrur Chandra (2). Y respectfully agree with the afore- 
said decisions. l 

In this view of the matter Ido hold that the learned Small 
Cause Court Judge has rightly construed the relevant portions of 
the Indian Partnership Act. 

I, accordingly, discharge the Rule with costs one gold mohur. 

Let the counter-affidavit be kept with the record. 


PR Rule discharged. 


(1) (1914) 39 C. W. N, 67. 
(a (1935) 39 C. W. N. 1080. 
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Before Mr. Justice S, N. Guha and Mr. Justice 
Syed Nasim Ai. 


RANI MOHINI SUNDARI 
9. 


THE DISTRICT JUDGE OF MURSHIDABAD.* 


District Judge, order of, passed in an arbitrary and summary manner—Such 
order, if according to law and liable to be set aside— Guardians and Wards 
_ Act (VIM of 1890), sections 43 and 32. 


Though itis not very unusual to find learned District Judges losing their 
balance of mind when dealing with guardianship cases and it is not uncommon 
that drastic'action is taken and plenary powers exercised by them over the 
guardians appointed by them, for the purpose of looking after the interest of 
the minors committed to their care, the exercise of such powers should be kept 
within limits provided by-law and should not be wholly arbitrary, made before 
necessary enquiries are held in the manner provided by law, and when it is found 
that an order is passed in a summary andarbitrary manner it is not according to 
law and should be set aside 


It is always open to a District Judge to act in consonance with the provisions 
contained in sections 43 and 32 of the Guardians and Wards Act in the interest of 
the minors concerned. : 

Application for Revision under section 115 of the Code of Civil 
Procedure for setting aside the order of the Distiict Judge: of 
Mursidabad in a case under Act VIII of 1890. 


Mr. S. M. Bose, (Acting Advocate General) and Mr. Ramendra 
Chandra Roy for the Petitioner. 

No one for the Opposite Party. 

C. A. V. 

The judgment of the Court was as follows : 

This Rule was issued on-the learned District Judge, Murshi- 
dabad, calling iupon him to show cause why an order passed 
by him in a guardianship proceeding should not be set aside. 


The order was made by the Judge on the 2oth July 1936 in 
connection with an appointment ofa Manager by the Guardian 
appointed by the Court, and tbe direction contained in the order 
was that the Guardian should deposit within a fortnight Rs. 1500 
representing six months’ pay of the Manager proposed to be 
appointed, but whose appointment to the office was not completed 


* Civil Revision Case No. 1085 of 1936, against the order of G. B, Synge, 
Esq., District Judge of Murshidabad, dated 20th July, 1936. 


Vor. LXIV.] HIGH COURT, 


for the reason that he was not able to secure a Fidelity Bond as 
he was re quired to do, by the terms of an agreement. 

The learned District Judge has, in the case before us, shown 
more than usual interest in the matter of appointment of a manager 
by the guardian for reasons best known to him ; and has used 
language in his order against which this Rule is directed as also in 
his explanation submitted to this Court, wbich cannot be said to be 
well-balanced. We very much regret to notice tbe same. It is 
not very unusual to find learned District Judges losing their balance 
of mind when dealing with guardianship cases, and it is not at all 
uncommon that drastic action istaken and plenary powers exer- 
cised by them over the guardians appointed by them, for the pur- 
pose of looking after the interest of the minors committed to their 
care. It goes without saying that the exercise of such powers should 
be kept within limits provided by law, .and should not be wholly 
arbitrary, made tefore necessary enquiries are held in the manner 
provided by law, 

The facts and the circumstances of the case have been placed 
before us in detail ; and they have been exhaustively dealt with by 
the learned Judge himself in his explanation submitted to this 
Court. The guardian in the case before us was not altogether 
free from blame ; but the order with which we are concerned was 
wholly unjustifiable. The District Judge has himself in his explana- 
tion characterised the order as summary: one which might seem 
arbitrary. We have no hesilation in stating that it is arbitrary, and 
must therefore be set aside. 

In setting aside the order passed by the learned District Judge 
onthe zoth July, 1936, we direct that the prayer made by the 
guardian in his application filed in this Court, on the 18th August, 
1930, a copy whereof is to be sent to the District Judge along with 
our decision, be taken into consideration, and necessary action be 
taken on the same in accordance with law. 

It is to be definitely understood that it would still be open to 
the learned District Judge to act in consonance with the provisions 
contained in sections 43 and 32 of the Guardians and Wards Act, in 
-the interest of the minors concerned. 

The records are to be returned as soon as possible, 


P. R Rule made absolute. 


Crvir. 
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APPELLATE CIVIL. 


Before Mr. Justice M. C. Ghose. 


ASWINI KUMAR CHATTERJEE AND OTHERS 
f. 


NALINAKSHA BANDOPADHYAY AND OTHERS. 


Compromise in a suit for ejection — Enhancement of rent and granting of 
mourashi mokarari status by the compromise, if requires registration — 
Indian Registration Act (XVI of 1908 and XXIX of 1929), section 49, applic- 
ability of —Transfer of Property Act (XX of 1929) section 534. 

The defendant's predecessor took lease of the land in question from the 
plaintiffs predecessor at a rent of Rs. 3 a year. Thereafter the plajntifi’s 
predecessor brought a suit against the defendant's predecessor for ejection. 
The suit was compromised and by the compromise the tenant agreed to pay 
enhanced rent at Rs 5a year and the landlord granted him mokararl right to 
the land. In the record of rights, the tenants' right was described to be 
mokarari : 

Held, that the compromise in the case was admissible in evidence under 
section 49 of the Indian Registration Act as amended, to prove part performance. 
of the contract for the purposes of section 53A of the Transter of Property 
Act. f 

Section 53A of the Transfer of Property Act, will apply to all cases instituted - 
on or after the 1st April, i930,: 

Gajadhar Misir v. Bachan Chamar (1) and Benarsi Das v. Ali Muhammad 
(2) followed. 


Mooljee Brothers v. T. Shanmugam Pillai ta) distinguished. 
Appeal by the Defendants, 

Suit for Khas possession. 

The material facts will appear from the judgment. 


Dr. Bijan Kumar Mukherjea, Messrs, Benoyendra | Prasad 
Bagchi and Sourendra Krishna Ghose for the Appellants, 


Messrs. Bankim Chandra Mukerji and Gogendra Nath Das 

for the Respondents. 
C. A, V. 

* Appeal from Appellate Decree No. 1792 of 1934, against the decree of Nalini 
Nath Das Gupta, Esq., Subordinate Judge of Birbhum, dated the a1st May, 1934; 
affirming that of Bholanath Ghatak, Esq., Munsiff, 1st Court, Rampurhat, 
dated the 16th January, 1933. 

(1) (1934) 153 L. C. 717. 

(3) [1936] A. I. R. Lahore £. 

(3) (1932) I. L. R. 56*Mad. 169. 


Vor. LXIV.] HiGH COURT 


The judgment of the Court was as follows: 

This is an appeal by the defendants in a suit for Khas possession 
by ejecting the defendants from the land in suit. The trial Court 
decreed the suit. The decree was affirmed in appeal. 

Upon hearing the learned Advocates it appears that the land in 
suit is an area of 4 cottas in the town of Rampurhat, On it the 
defendants have a residential house, The defendant No. r's uncle 
Bishnu Charan Cbatterji who was a Muktear at Rampurhat long 
ago took lease of the land from the plaintiff's predecessor at a rent 
of Rs. 3 a year and erected a house and lived there. After he had 
retired from his practice as a Mukteara suit was brought against 
him for rent. On denial of relationship by the tenant the plaintiff's 
predecessor instituted a suit for ejection. That suit was compro- 
mised in 1903 and by the compromise the tenant agreed to pay 
enhanced rent at Rs,5*a year and the landlord granted him 
niukarari right to the land. Afterwards in the record-of-rizhts the 
tenant’s right was described to be mukarari. The Courts below 
held that the compromise of 1903 was a document which required 
registration under section 17(b) of the Indian Registration Act, and 
not having been registered it is not admissible in evilence.. The 
Courts held that the defendants could not take advantage of the 
unregistered compromise and the plaintiffs’ case that the defendants 
were monthly tenants liable to be ejected on notice was correct. 


It is argued in appeal that the suit was instituted in January, 
"1932 and the principle is that parties are to be governed by the law 
as it stands at the date of the institution of the suit. At the date 
of the suit section 49 of the Registration Act provided that no 
document required by section 17 to be registered shall be received 
in evidence provided that an unregistered document may be 
received as evidence of part performance of a contract for the 
purposes of section 53A of the Transfer of Property Act. The 
proviso to section 49 came into effect from rst April, 1930 long 
before the institution of the suit. There can therefore be no doubt 
that the compromise in this case is admissible as evidence to prove 
part performance of the contract for the purposes of section 53A of 
the Transfer of Property Act, The question now is whether the 
defendants are entitled to rely upon section 534. The Court of 
appeal below relying on the case of Thanjee and Mooljee Brothers. v. 
7. Shanmugam Pillai (1) held tbat section 53A applies only to trans- 
fers of immovable property made after the rst April, 1930. The view 
of that case is that though the suit be instituted after April, 1930 
(1) (1932) I. L, R. 56 Mad. 169. E 
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yet the section will uot apply: if the transfer in question took place 
before 1930. With all respect to the learned Judges of the Madras 
High Court I am unable to agree to that view of the law, It may 
be stated that in that case the observation was in the nature of an 


Nalinalsha Bando. Obiter inasmuch as the learned Judges taking another view of the 


padhyay. 


facts admitted the document in question and gave effect to it, On a 
plain reading of section 53A it appears clear that the section will 
apply to all cases instituted on or after the rst April, 1930. I am for- 
tified in this view by the opinion of. Bennet, J. of Allahabad High 
Court in the case of Gajadhar Misir v. Bachan Chamar (1), and 
the opinion of Rangi Lal, J. of the Lahore High Court in the case 
of Benarsi Das v. Ali Mahammad (2). In both these. cases it was 


-held that when a suit is instituted after the rst April, 1930 


section 53A will apply though the transfer took place before 1930. 
It may be noted that section 53A was “section 16 of Act XX of 
1929 by which the Transfer of Properly Act was amended. In sec- 
tion 63 of the Amending Act certain sections were mentioned and 
it was stated that those seclions will not affect the terms or inci- 
dents of any transfer of property made or effected before rst April, 
1930. .Section 16 was not mentioned as one of the sections which 
will not affect the terms or any incidents of a transfer of property 
made before rst April, r93o. No less than twenty-two sections 
were named as seclions which will not affect the terms of a transfer 
made before ist April, r930 but section 16 was not so mentioned. 
The natural inference to be drawn from this fact is that section 16 
will apply to suits brought after rst April 1930 and will affect 
transfers made before rst April, 1930. In the present case since 
the compromise of 1903 the defendants have been occupying the 
land and the house on it and duly paying Rs. 5 a year as rent to - 
the plaintiffs and their predecessor. By this part performance for 
over 28 years before the suit the defendants are clearly entitled to 
the benefit of section 534 and the plaintiffs are nct entitled to 
eject defendants. 

In the result the appeal is allowed. The decrees of the Courts 
bglow are reversed and the plaintiffs’ suit is dismissed with costs in 
all the Courts, 

Leave to appeal is refused., 


Pv R, f i Appeal allowed, 
(1) (1934) 153 1. C. 717. 
(2) [1936] A. I. R, Lahore 5. 
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Before Mr. Justice S. K. Ghose and Mr. Justicé 
- G. D. McNair, l 


RADHIKANATH BISWAS 
v. 
MIDNAPORE ZEMINDARY CO. LTD.* 


Estoppel—Civil Procedure Code (Act V of 1908), Sec. 110, O. 45, R. g~- 
Valuation - Subject matter in suit in Court of first. tnstance—Market 
value of disputed property was stated in plaint by guess —Flaintiff 
questioning his own valuation—Defendant not prejudiced--Remisston 
of dispute. to Court of first instance— Mistake in stating the value in 
the plaint. ^ 
A mere mistake in stating the value in the plaint, when the other sida 

has not been prejudiced by having to resort to a different forum, does not 
amount to estoppelin law so asto prevent the plaintiff from showing that 
the real value of the subject matter in the suit Jn the Court of first instance 
was rupees ten thousand or upwards for: the purpose of Privy Council 
appeal. 

` The trend of authorities is to the effect that, whether the party seeking to 

vary the valuation for the purpose of appeal to England is in the position of 

approbating and reprobating. Where this is the case, variation of value 
should not be allowed. But where this is not the cage, a party should not be 


shutout ftom his right to appeal to England merely because of an erroneous : 


valuation in the plaint. 


Per McNair, F : The guiding principle should be whether the original 
valuation by the appellant to the Privy Council has resulted in the other party 
being in any way prejudiced. : 

A suit was brought by the present petitioner for leave to appeal to His 
Majesty in Council for declaration of his title to certain lands and recovery 
of possession thereof and also for mesne profits. The suit was valued at 
Rs. 2500, composed of market value of the disputed property being by guess 
Rs. 2100 and Rs. 400 as approximately due‘on account of mesne profits 
and was brought in the Court of the Subordinate Judge. "The suit was decreed 
for Rs. 6348, allowing Rs. 4248 for mesne profits. The defendant company 
valued their appeal to the High Court at Rs. 6248. The appeal was allowed 
and the suit was dismissed; See 64 C L.]. 476. Against that decision the 
plaintiff prayed for leave to appeal to His Majesty in Council. : 

The applicant urged that as the Subordinate Judge assessed mesne profits on a 
«ental basis of Re. 1 per bigha and the property comprised an area of 1062 bighas, 
«ven at 12 years purchase the value of the property claimed, excluding mesne pro~ 

fits, must have been oyet Rs. 10000 at the institution of the suit. The defendant 
tontended that the applicant should now be precluded from denying the figure 


*Application for leave to appeal to His Majesty in Council No. 42 of 1936 in 
«ppeal from Original Decree No..105.0f 1933. 7 : 
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~ ^ 
Cw. at which he valued'his claim in the plaint. The value of the subject matter 
1936, in dispute in appeal to His Majesty in Council was rupees ten thousand or 


upwards, the only question was as to the value of the property atthe insti- 
Radhiagat, Biswas tution of the suit : 


Midnaporé Zemin- Held, that the plaintiff was not estopped from showing that the subject 





dary ‘Co. Ltd. matter in the suit in the Court of first instance was over Rs. 10000 or upwards 
se ANCUS as the defendant was not prejudiced ia any way in his appeal and who merely 
“4 paid the Court fee on the low value as put by the plaintiff. 


- Per McNair, F: That the value set upon his claim by the plaintiff was an 
estimate for the purposes of the stamp law and he was not precluded from having 
an enquiry in which it might be determined what, as a matter of fact, was the 
actual value of the property. 


Per curiam; The dispute arising between the parties was`as to the value 
of the subject matter of the suitin the Court of first instance, the value of the 
subject matter in dispute in appeal to His Majesty in Council being ten thous- 
and rupees or upwards, the High Court to which a petition fora certificate 
was made, referred under O. 45 R. 5 of the Code of Civil Procedure, the 
dispute to the Court of first instance to determine the amount of the valuation 
of the property in suit. 


Application for leave to appeal to His Majesty in Council by 
‘the Plaintiff, 

Messrs. Panchanon Ghose and . Durgadas Roy for the 
Petitioner. E 


Messrs, U. N. Sen Gupta (Counsel) and Monmatha Nath Das 
.Gufia for the Opposite Party. 


The following judgments were delivered : 


Dicribe 7. .. S. K. Ghose, J. :—This is an application for leave to appeal to 
—— His Majesty in Council and it arises out of a suit brought by the 
present petitioner against the respondent to England for declaration 
of his title to certain lands and recovery of possession thereof 
and also for mesne profits. The suit was decreed with costs and 
‘mesne profits by the Additional Subordinate Judge of Nadia. 
Againat that decision the respondent to England preferred a first 
appeal to this Court. By their judgment dated the 3rd July, 1936 
Mukerji and Jack JJ. allowed the appeal and dismissed the peti- 
- tioner’s suit, Against that judgment the petitioner has asked for 
leave to appeal to His Majesty in Council. 


. The only point that arises to show the competency of the appeal 
is whether it satisfies the condition as to valuation as laid down im 

the first paragraph of section rro of the Code of Civil Procedure 

* Now ini the-plaint paragraph 7, the plaintiff states that'he for thi 
present claims Rs. 4co as approximately due on account of mesm 


Vot, LXIV.) HIGH COURT. 


profits. Paragraph 8 runs as follows :—" The present market value 
ofthe disputel properties is Rs. a10» by guess. Hence, for the 


purpose of jurisliction of Court and court-fees, the present suit is Radbianath Biswas: 


instituted at a claim of Rs. 2500 inclusive of mesne profits ; issue ` 
No. 7 was raised: "Were the defendants in wrongful possession of 
the lands in suit as alleged by the plaintiff?’ and issue No. 8. “ Is 
the plaintiff entitled to get any mesne profits from the defendants? ” 
On these two issues the learned Subordinate Judge held that the 
plaintiff was entitled to mesne profits fora period of 4 years for a 
total sum of Rs. 4,248 ; in accordance with this finding the suit was 
decreed for a sum of Rs 6348. The defendants’ appeal was also 
valued at Rs. 6348. 


Itis now conteniel by the plaintiff petitioner that he was in. 


error in Stating the market value of the disputed properties to be 
Rs. 2100 and that on the very findings of the Courts below he is 
entitled to fix the market value at a much higher figure., This 
argument is amplified in ground No. 18 of the petition. Shortly 
stated it comes to this, The learned Subordinate Judge has found 
that the defendant company has been enjoying the rents and profits 
at the rate of Re. r per bigha and that the yearly rents and profits 
thus enjoyed would amount to Rs. ro6a. On this basis even at 
12 years' purchase the value of the property would be more than 
Rs. 10,003. The value of the mesne profits alone for the period of 
r year r1 months from the date of the purchase up to the date of 
the suit would com» to Rs. 2036-8-0 which -would fall short of 
Rs. 10,000 by'the sum of Rs. 7963-8-o only. So that even less than 
12 years purchase would suffice to make up the statutory limit of 
Rs. 10,000, It is stated that through mistake the valuation-of the 
land was stated in the plaint as Re, 2100.- The suit was tried by 
the Subordinate Judge and a first appeal was also heard by this 
Court and so, it is pointed out, there would be no change of forum 
if the real value were mentioned in the plaint, and consequently 
the defendant has not been prejudiced.: The contention is that a 
mere mistake in stating the value in the plaint, where the other side 
has not been prejudiced by having to resort to a different forum, 
does not amount to estoppel in law so as to prevent the plaintiff from 
showing that the real value of the subject matter in the suit in the 
Court of first instance was Rs. 10,000 or upwards, In support of this 
we have been referred to a number of cases which require examination. 

The case of Satish Chandra Joardary. Kumar Birendra Nath 
Rey Bahadur (v) was one in which there had.been a second appeal 


(1) (1925) 44 C. L. J. 572; 31 C, W. N. 268, : E. vds ho si ys 
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abc and the applicant for leave was the plaintiff. It was held by 

. 193 Rankin, C. J., (Mukerji, J, agraeing,) that the mere fact that a lower 
Radhikanath Biswas valuation was put onthe plaint for the purposes of court-fee and 
Ov. jurisdiction should not be allowed to operate as estoppel against — 
MS a the plaintiffs for the purposes of a Privy Council appeal and the 


—— High Court was entitled to investigate the real value of the subject 
Suc Om matter, The head note of the report proceeds: “ For an appellant 


to proceed to a higher Court immediately is to take an advantage, 
but there is no authority for the proposition that to proceed to a 
lower Court and take a chance of what the lower Court would do, 
isso.” The authority of the latter view was weakened by the 
remark of Rankin, C. J. ina later case. Mahendra Narain Koy 
Chaudhury v. Janakinath Roy (1). That was a case arising out of 
an application made by the defendant againsta judgment of the 
High Court in second appeal. It was held that “the doctrine, 
that a party cannot both approbate and reprobate applies to the 
case where he appeals to the lower appellate Court upon a valuation 
inconsistent with the valuation upon which he seeks a certificate 
enabling him to appeal to the Privy Council.” Rankin, C. J. 
pointed out that the value referred to in section 110 of the Code is 
the real or market value and that there is no representation by the 
party as to the market value when he brings his suit or his appeal 
where under the Court-fees Act or otherwise a plaint or memo- 
randum of appealis not required to be valued according to the 
real or market value. Then he goes on “ There are other cases 
also where the real or market value is the test. In all such cases 
& party, who sues in or appeals to a Court. which would have no 
jurisliction if the value of the land exceeded Rs. 10,000, debara 
himself from claiming ata later stage to have the value of the 
subject matter of the suit in the Court of first instance treated for 
purposes of an appeal to England as exceeding Rs. 10,000, ” 
‘Therefore the condition there laid down was first that the real or 
the market value was the test of the valuation put on the plaint and 
further that the litigation was brought in a Court which would have 
no jurisdiction ifthe value exceeded Rs. 10,000. In the present 
case, however, there is no question of forum, whether the value 
stated in the plaint was the real market value or whether it was 
much higher, as now claimed in the present petition. In the case 
e of Haji Hafes Mahammad Hossain Khan v. Mansur Ali Mia (2) 
there was à second appeal to the High Court and the plaintiff was 


(1) (1930) I. L, R. 58 Calc. 66, 
* (9) (1934) 59 C. L. J. 448 138 C. W. N. 731. 
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the applicant for leave. It was pointed out* that that particular 
case “ Was one in which the plaintiff, though he hada wide dis 
cretion in the matter had to value his claim at its actual or market 
value....... -4 Moreover, by reason of the fact that he valued the 
suit at Rs, 2,250, he was able to take the defendants through three 
Courts up to now, ona of which Courts the latter could hava 
avoided if the suit had been originally laid at over Rs. 10,000. In 
such circumstances, we are clearly of opinion that the plaintiff is 
precluded from showing that his valuation as given in the plaint was 
not real......... ve” Inthis judgment reference was made to the 
case of Sm. Radharani Dassya v. Purna Chandra Sarkar (1), That 
was also a case of second appeal to the High Court and the plaintiff 
was the applicant. The facts however were entirely different. The 
relevant passage runs thus: “ It appears that, after scrutiny had 
been made of these accounts a large sum was found by the head 
clerk to be due to the plaintiff on the Receiver's account but the 
plaintiff still brought this suit valuing his claim to the relief at 
Rs. 2,500: at no stage upto the present has he increased that 
valuation or paid any more court-fee.” It was held that the claim 
of the suit as involving over Rs. 10,000 could not be maintained. 
The case of Rameshwar Khemka v. Siddeshwar Ghosh (2) was also 
one at second appeal, the defendant being the applicant. It appears 
that the defendant had taken objection to jurisdiction and valuation 
in the trial Court, but did not press his objection and the question 
was decided in favour of the plaintiff. It was held that the defen- 
dant Ly acting on the low valuation of the suit male by the plaintiff 
was estopped from alleging that the value of the subject matter was 
higher for the purpose of his appeal to England. In this judgment 
reference was made to the case of Mutusamy Jagavera Yellapa 
Naiker v. Vencataswara Yettia (3) in which also the question of 
forum was involved. It was pointed out that the suit which was filed 
in the Sadar Ameen's Court could not have been so filed if the 
value had been more than Rs. 2500. We have next been referred to 
the case in Sree Raja Vasireddi Sri Chandra Mauleswara Prasada 
Bakadur Zemindar Garu v. The Secretary of State for India in 
Council (4). There also it was held by Ramesam, J. :— When the 
defendant adopts the plaintiffs court-fee valuation of the suit pro- 


* See P, 450 of 59 C. L. J.—Rep. 
(1) (1930) 34 C. W. N. 671. 
(2) (1924) 45 C. L. J. 225. 
(3) (1865) 10 M. L A. 313. 
(4) (1931) I. L, R. 55,Mad. 
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Civing : . : 
Miis perty for the. purpose of choosing the forum for his appeal against 
2i 1936. . the decree in the suit, he is estopped from thereafter contending 
„Radhikahath Biswas that the real valuation is lower than the court-fee value 
Midpapore, Zemin- given in. the plaint?” In this case reference. was made 
dary Co.; Ltd. to the case of Kumar Basanta Kumar Roy v. The Secretary 
SAK. Ghose, Fus, of State for India in Council (x) It has been contended: 
a by the other side that the authority of the decision in this case 
has been overruled by the decision of their Lordsbips of the 

Judicial Committee in the case of Gudivada Mangamma v. Maddi 
Mahalakshmamma (2). But that was on the question as to whether 

the mesne profits, pending the suit were to be added. But the 

other point that was decided does not appear to have been dis- 
sented.from in any other case, namely, that the valuation made 

in conformity with the stamp law does not preventa party from 

obtaining leave to appeal by proving that the real value of the 

subject matter does not fall short of the appealable amount, And 

it was pointed out that “a defendant who had previously adopted 

the value given in the plaint for the purpose of an appeal preferred 

by him sbould not be allowed to contest that valuation on the 

principle that a party cannot both approbate and reprobate.” :In 

saying this Jenkins C. J. pointed out that there was really no 

conflict of.opinion as between Kristo Indro Saha v. Huromonee 

Dassee (3) and ` Baboo Lekraj Roy v. Kankya Singh (4) both of 

which were decided by the same members of the Board. It is 
contended for the opposite. party to this application that the 

authority of ‘the decisions quoted above has been swept away by 

the decision of their Lordships of the Judicial Committee in the 

case’ of Rai Rajendra Kumar Ghosh Bahadur v. Rash Behari 

Mandal (s).: Toat wasa casein which the question.arose as to 

whether the requirement of the-first paragraph of section rro of 

the Code of Civil Procedure had been satisfied, ‘the applicant for 

leive being the plaintiffs againsta judgment given in first appeal 

i ‘before the High Court. It appears that the plaintiffs appellants 
had stated the valuation of the land brought in the suit to be 
-Re«goeo and claimed Rs. roo for mesne profits. The Sheristadar 

in the trial Court reported that the plaint had been under-valued 
‘whereupon the plaintiffs were directed to produce their auction 

sale certificate to assist the Court in determining the proper value 


(1) (1909) 14 C. W. N. 872. : ; 
(3 (1929) L.R. 57 LA. $6 ; I. L.R, 53 Mad. 168 ; s1 C. E. J. 168. 
(3) (1873) L.R.1L. 4.84. (4) (1874 LA Ret A. 317. 

e (5) (1931) 35 C. W. N. 669; L. R. 58 L'A. 68; 53 C. L. J. 390. 
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and an enquiry wis started. The plaintiffs filed an application 
stating that the sum of Rs. gooo at which they. had valued their 
plaint was the proper market value of the lands in suit ascertained 
after careful enquiry. In support of this the plaintiffs Naib filed 
anafüdavit, which was accepted by the Subordinate Judge and 
the plaint was ordered to be registered without any increase of 
€ourt-fees, But, as their Lordships pointed out, the matter did 
not rest there. Inthe written statements of the respondents it 
was again objected that the value of the suit land was higher 
than that stated in the plaint and upon that allegation an issue 
was framed, "Is the suit properly valued and stamped?’ On 
that issue the finding of the Subordinate Judge was that it had 
not been shown on tbe respondents' side that the stamp paid on 
the plaint was insufficient. This finding was for the purposes of 
their appeal to the High Court accepted by the plaintiffs; In 
their petition for leave to appeal against the judgment of the 
first appellate Court to quote the words of the Judicial Committee, 
"the allegation, it will be seen, is taken almost textually from 
section rro of the Code, but with a variation which suggests the 
assumption that the values in each case need only be tbe values 
at the date of the petition, and not, to take only the subject 
matter of the suit in the Court of first instance, its value at the 
date of commencement—in this case more than six years before. 
And this assumption seems to have been accepted by the High 
Court, for, in spite of an affidavit on bebalf of the respondents, 
in which it was stated that the subject matter of the suit in the 
Court of first instance had been determined at Rs. 5000, the High 
Court, on the 2cth June, 1927, ignoring that fact altogether and 
‘Stating that there was a dispute between the parties as regards 
the value of the subject matter of appeal to his Majesty directed 
the Court of first instance purporting to act in terms of order 
XLV, rule 5, to inquire into the matter and to submit a report 
as regards that value, and nothing more.” The question of the 
‘value of the properly in that suit in the Court of first instance 
was not touched and no doubt was cast upon the correctness of 
the affidavit of the plaintiffs Naib either by the Trial Judge or 
by any one else, Thereupon the Judicial Committee remark 1 
“The Board is unable to accept either the reasoning of the learned 
Judges. of their conclusion. They have not addressed them ® 
selves to what was really the only question, namely, whether the 
appellants had established that each of the two conditions in 
posed by section sro had been separately fulfilled. In tenth, 
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e eni the appellants, had not even attempted to establish the first of 
< 1936. these conditions. Their own evidence on the subject negatived 
` Radhikanath Biswas the case which it was necessary for them to prove. And no 
Midnapore pat Os question of estoppel arose for the reason that the appellants 
dary Co. Ltd. did not attempt to question the correctness of the evidence they 
had adduced, nor did they express any desire either to vary or 
to qualify it.’ Thus the decision in the case was strictly on the 
facts thereof. So far as the question of law is concerned the 
decision merely lays down that,in order that an appeal to the 
Privy Council may be competent ina case under section 109 
(a) of the Civil Procedure Code the two conditions. laid down 
in section rro asto the amount of value of the subject-matter 
of the suit in the Court of first instance being at least Rs. 10,000 
and the subject-matter in dispute on appeal tc the Privy Council 
being of similar value must be separately established. The 
decision does not lay down any new principle and surely it is 
too much to say, as has? been said by the learned Advocate for 
the opposite party, that it has swept away the effect of previous 
decisions. On the contrary this case dces not touch the point 
whether the plaintiff is entitled to question the valuation as given 
by him in the plaint. 

On the other hand the trend of authorities is to the effect 
that, whether by way of estoppel or of res judicata, the Courts 
have considered whether the question of valuation has been 
raised and decided at an earlier stage and also whether the 
Opposite parly has been led to act upon such valuation, as for 
instance by way of second appeal: or to pul it another way, 
whether the party seeking to vary the valuation forthe purpose 
of appeal to England is in the position of approbating and reproba- 
ting. Wherethis is the case, variation of value should not be 
allowed. But where this is not the case, a party should not be 
shut out from his right to appealto England merely because of 
an erroneous valuation in the plaint. 

In the present case the facts are different from those in Rat 
Rajendra Kumar Ghosh Bahadur v. Rash Behari Mandal (1). 
In the trial Court there was no question raised as to the market 
value of the property, nor was there any decision thereon. The 
plaintiff now expressly says that the valuation put in the plaint 

ewas wrong, But this has not prejudiced the defendant .in any 
way in his appeal and he merely paid the court-fees on the low 
yaluation as put by the plaintiff. In these circumstances it 


(») (1931) 35 C. W. N. €69; L,R. 58.1. A. 68 ; 53 C. L. J. 390. 
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: seems to us it will not ba right to say that the plaintift is estopped 
from showing that the subject-matter inthe suit inthe Court of 
the first instance was over Rs, ro,020. It may be added that 


‘in this case, if the first condition asto the value of the suit is . 


‘satisfied, no question will arise as to the second condition 
regarding the value of the subject-matter in dispute on appeal. 
‘There is dispute now as to the valuation-of the suit and 32 we 
refer such dispute for report to the Court of first instanca 
under tule 5 order 45 of the Code of Civil Procedure. - The 
Court of first instance will determine the amount of the valua- 
tion of the property in suit and submit its separ to this Court 
"asearly as possible. 

McNair, J, :—I agree with the decision ani the order 
'made by my learned brother and with the reasons which he has 
given. In this application the plaintiff seeks leave to appeal to 
the Privy Council and the first ground of objection is that the 
provisions of section rro of the Code of Civil Procedure have 
not been fulfilled in that the value of the subject matter of the 
suit in the Court of first instance and on appeal does not amount 
to Rs. rocco, The plaintiff in his plaint valued his claim at 
Rs. 2500 alleging that by guess the market value of the disputed 
property was Rs. 2roo and mesne profits "approximately" 
Rs. 409. The Subordinate Judge made a decree for Rs. 6348 
allowing Re. 4248 for mesne profits, The defendant company 
valued their appeal at Rs. 6348. The Subordinate Judge asses- 
sed mesne profits on-a rental basis of Re. 1 per bigba, and as' the 
property comprises an area of 1062 bighas the applicant: urges 
that even at ra years purchase the value of the property claim- 
ed, excluding mesne profils, must have been over Rs. ro,coo ‘at 
the institution of the suit. The only question which has béén 
seriously argued is the value of the property at the institution 
ofthe suit, The respondent contends that the applicant should 
now be precluded from denying the figure at which he valied 
his claim in the plaint. He bas sought to bring this objection 
under the doctrine of estoppel, and he has quoted various .deci- 
sions in which a party has been so precluded on the ground 
that be cannot approbate and reprobate. It appears to me that 
the guiding principle should be whether tbe original valuation 
by the appellant to the Privy Council has resulted in the other 
party being in any way prejudiced, as for instance, in some of 
the decisions referred to by my learned brother, by being forced 
to adopt a forum which otherwise he would not have adopted. 
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No such principle comes into this case. The difference has 
been pointed out by Sir Lawrence Jenkins in his decision in the 
case of Kumar Basanta Kumar Roy v. The Secretary of State for 
India in Council (1) and it is apparent in the two decisions of 
Kristo Indro Saha and Issur Chunder Saha v. Huromonee Dasste 
(2) and Baboo Lekhraj Roy v. Kanhya Singh (3). In the decision in 
Kristo Indra Saha v., Huromonee (2) referred to above the plain- 
tiffs were the petitioners and had sued to recover possession of 
certain property. Intheir application the petitioners stated that 
no question was raised by the defendant in the first Court as to 
the valuation to be placed upon the claim by the plaintiffs and 
those values had been accepted by the defendant when she 
appealed to the High Court from the decrees against her of the 
first Court. The judgment of the Board was delivered by Sir 
James William Colvile who said “The defendant as well as the 
plaintiff has taken the values at the rates fixed in the plaint...... 
The defendant has obtained the benefit of an appeal to the High 
Court upon the facts by adopting the plaintiffs’ valuation, She 
cannot afterwards come here and object to that valuation.” The 
defendant therefore was precluded in that case from denying the 
value which she had accepted for the purpose of her appeal to 
the High Court, In the case of Ze&raj Roy v. Kanhya Singh 
(3) the plaintiff sought to appeal and it was objected that he 
could not be heard to allege that the property was of greater value 
than he had himself assessed it for the purposes of paying the 
various fees for institution and for appeal. That, so far as I 
understand it, is the precise objection which has been raised on 
this application. Mr. Justice Markby who heard the application 
pointed out that the valuation which had been made in the plaint 
was for the purposes of court-fees and that acts of the Legislature 
which impose duties of this kind are always construed in favour 
of the tax-payer. He however refused leave in order to enable 
the parties to obtain a decision fromthe Privy Council and Sir 
James Colvile who again delivered the judgment of the Board 
said. “Itiwas decided on the old stamp law, that a valuation 
made: in conformity with that law, did not prevent a party from 
obtaining leave to appeal where the real value did not fall short of 
the appealable amount....The stamp duties imposed for fiscal pur- 
poses are calculated on a certain rule, fixed by law, but the right 
of appeal depends on the value, which is a matter of fact." In the 


(1) (1999) 14 C. W. N. 872. (2) (1873) L. R. 11, A, 84. 
* (3) (1874) L. Ru 1. A. 417. ; " 
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application now before us the value set upon his claim by the 
plaintiff appears to me to have been an estimate for the purposes 


ofthe stamp law and he is not precluded, in my opinion, from — & dud Biswas” 


having an enquiry in which it may be determined what, as a matter 
of fact, is the actual value of the property. I agree with the 
order which my learned brother has made. 


A T. M. Matter sent down for enquiry 
into Court of first instance. 


Before Mr. Justice S. N. Guha and Mr. Justice 
C. Bartley. 


SIBADAS CHAKRAVARTY AND OTHERS 


a 


‘ HEM CHANDRA KAR AND OTAERS.* 


' 


Sale for arrears of revenue—Mistakes and omissions in ihe sale notices 
published by the Collector as weil as ina local newspaper, if an irregu- 
larity rendering the sale liable to be annulled—Inadequacy of price due 
to such irregularities—Bengal Land Revenue Sales Act (XI of 1855), 
Sections 5, 6, and 33. 


Section 6 of the Revenue Sale Law required specification of the share in 
the estate which was going to besold. As to particulars specified the Court 
must see that there isno mistake made by wrong entry of names, by omission 
of names or any other mistake in the sale proclamation which is required to 
be published under the provisions of the law for the purpose of seeing that the 
intending purchasers were not misled. 


A mistake or omission in the specification on the description of the property 


to be sold, may be material or otherwise and it has to be considered, whether 


having regard to all the circumstances, the specification was sufficiently defialte 
and clear to induce likely purchasers to appear and bid at the sale without 
reference to information in the Collector's office : Maharajah Sir Ravaneshwar 
Prasad Singh v. Baijnath Ram Goenka (1) referred to. 


A notice for sale issued by the Collector and a similar notice published In 
the local newspaper gave the description of the owners of the property’ to 


*Appeals from Orlginal Decrees Nos. 47 and £6 of 1933, against the decrees 
of Narendra Kumar Mukerjee, Esq., Subordinate Judge of Bankura, dated 15th 
December, 1970. 
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be ‘sold as “S. Chakravarty and another," and in the local newspaper 


also the share of the property to be sold was not mentioned as residuary 
share : 


Held,. that the restrictive description of the names of the owners of the 
Property to be sold was a misdescription which misled intending purchasers. 

Held, alio; that in view of the requiremenis contained in Section 6 of the 
Revenue Sale Law the mistakes and omissions in the specification or description 


of the property sold was an irregularity which rendered the sale liable to be 
anuulled. 


Where it appeared that the low price fetched at the sale was due to paucity 
of genuine and substantial bidders in consequence of the absence of proper 
specification in the sale notices, it was incumbent on the Court to annul 


the sale, having regard to tbe provisions contained in Section 33 of the Revenue 
Sale Law. 


Appeal by the Defendants. 


Suits for declaration that a revenue sale is null and void and 
for permanent injunction. 


'The material facts will appear from the judgment. 


Messrs. Bankim Chandra Mukerji and Baidya Nath Banerji 
fur the Appellants, ; 


Messrs, Panchanan Ghose, Narendra Krishna Basu (in No. 
47), Mr Jitendra Chandra Banerji and Muktipada Chatterji (in 


‘ C. A Y, 
The judgment of the Court was as follows ? 


"These two appeals have arisen out of two suits instituted by the 
plaintiffs, responc ents in this Court, for declaration that a revenue- 
sale held on the zrs', June 1926 is null and void against the 
plaintiffs in the suit and for issue of permanent injunction restrain- 
ing the defendants in the suit, appellants in this Court, from 
taking possession of the shares of ihe plaintiffs in the estate that 
was sold for arrears of revenue. In one ofthe suits which has 
given rise to one of the appeals the plaintiffs prayed for recovery 
of possession of their share by evicting the defendants. 

'The sale for arrears of revenue which was sought to be annulled 
was in xespect of a residuary share of Tou.i No. 395 ofthe 
Bankura Collectorate. "The residuary estate sold for arrears of 


revenue consisted of the sbares of the plaintiffs in the two suits 
. giving rise to these appeals, of defendants Nos. r and a, of one 


Kulada Chatterji and Harihar Das and others, in Mouzas Chaukan 
or Chaugap, Patpur, Hatbari, Tapoban, Bakinala, Sankaria and 
'Tejpal, which formerly represented the separate accounts r, 4, 6, 
11 and 20 only of Touzi No. 395 of the Barkura Collectorate, 


Vou. LXIV.] HIGH COURT.. 


The grounds on which the plaintiffs prayed for annulment of 
the sale were : (1) that the notices to be served under Act XI of 
1859 were not served ; (2) that the notices were fraudulently 
suppressed without allowing the proprietors ofthe Mahal and the 
general public to have any information of the sale ; (3) that the 
sale was held at g A. M. in contravention of the advertisement 
published in the local newspaper ‘Bankura Darpan’ that the sale 
would be held at. 12 noon, which the Collector had no right to 
do; (4) that the sale was not valid as it was not advertised in 
the Calcutta Gazstte ; (5) that as separáte-account was opened 
in respect of the plaintiff? share it could not be sold at the sale 
of the residuary estate ; (6) that the Collector had no right.to 
close the plaintiffs’ separate account; (7) that no proper sepeci- 
fication of the description of the property to be sold was made as 
required by sections 5 and 6 ofthe Revenue Sale Law, Act AI 
of 1859 and there was, therefore, absence.of bohafide bidders for 
the property ; (8) that as the sale notification did not specify that 
the plaintiffs’ right would. be sold the sale could not pass the 
plaintifis’ right. In connection with the last two grounds and in 
connection with the irregularities specified in the plaint it was 
„asserted that as. a.result of the irregularities the property was 
sold at a nominal. price of Rs.200, whereas the value of the 
property sold was not less than Rs, 200zo. In addition to these 
grounds it was set out in the plaint that the. purchase made at the 
sale for arrears of revenue was a purchase made by defendant 
No. 2 inthe name of his wife defendant No. 3. The purchase 
was, according to the "plaintiffs in the. suit a enami one and the 
sale at which the purchase was made by defendant No. 2 in the 
nime of his wife was brought about by fraud on the part of 
. defendants Nos, r ‘and 2. The last ground that was mentioned 
in the plaint and on which the claim for annulment of the revenue 
sale was based, was that there was no arrear due on the property 
sold, so far as the plaintiffs’ share was concerned. 


A number of issues’ were raised on the pleadings of the 
parties ;—the contesting defendants in the suit having contro- 
verted the case set out in the plaint. The material issues raised 
for determination were these: ‘Has there been any irregularity 
in the revenue sale, and have the plaintiffs suffered any substan- 
tial injury by reason thereof? Were there any arrears due in 
respect of the plaintiffs’ share in the property sold?” In addition 
to the issues which were more or less of a technical character, 
mention may be made of another issue raised for determinatjon 
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in the case, namely, Issue No. rr which was as follows; “Were 
the plaintiffs’ original separate accounts 395-6 and 395-11 legally 
closed, and were those accounts included in the residuary share 
which was sold at the revenue sale? Was that residuary share 
excluded from sale in the sale notification ?” 

It may be mentioned that the cise made by the plaintiffs in 
the plaint with reference to the 6th ground spscified above on 
which the annulment of the revenue sale was prayed for, was 
negatived by the decision arrived at by the trial Court and that a 
decree in favour of the plaintiffs was passad by the learned Judge 
in the Court below on the ground that it had been satisfactorily 
established in the suits that there was material irregularity in 
effecting the sale and that the specification was wholly wrong, the 
sale was also void as there was really no arrears due upon the 
residuary share sold, and that the purchase by defendant No. 3 
wasa denamt affair. Defendants Nos. i and 2 were deliberate 
defaulters and they had, in fact, purchased at the revenue sale 
by using sharp practice, and the plaintiffs have suffered very 
great loss due to irregularities in regard to the notification of the 
sale. The sale was, accordingly, declared null and void against 
the plaintiffs, and reliefs were given to the plaintiffs in accordance 
with the prayers made in the plaints filed in the suits out of which 
these appeals have arisen. 

The defendants who contested the plaintiffs’ claim before the 
Court below have appealed to this Court. 

In support of the appeal it was urged before us that the 
irregularity in the matter of specification .of the description of the 
property was not established, it was contended that even assuming 
that there was irregularity, it did not lead to inadequacy of price 
and, therefore, regard being had to the provisions contained in 
section 33 of Act XI of 1859, the sale could not be declared 
null and void. The finding of fraud arrived at by the Court be- 
low was challenged on appeal. It was urged in support of the 
appeal that the finding as to the shares mentioned in the judg- 
ment was incorrect. It was further urged that the finding arrived 
at by the Court below on the question of there having: been no 
arrears and the decision given by the Court below that “there 
were no arrears with reference to which it could be said that there 
was a valid sale for arrears of revenue were erroneous and 


.incorrect—regard being bad to the materials placed on the 


record. 
e We propose for the purposes of these appeals to deal with the 


Vòn LXİV.] nicu Goukt. 


question raised before us in support of the appeals, namely, : 
whether the plaintiffs had substantiated their case before the, 


Court that there was irregularity in the matter of specification of 
description ot the property sold for arrears of r.venue, and whether 
they had made out a case that the provisions contained in sec- 
lions 5 and 6 Act XI of 1859 had been fulfilled in the matter of 
specification or the description of the properly sold for arrears 
of revenue. With reference to this part of the case it is necessary 
to refer specifically to the sale notification that was published in 
the case before us. Exhibit G. in the case isa certified copy of 
the notice for sale for arrears of revenue that was published, and it 
was in this forr— 
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It isto be noticed that under column (5) the share to be sold 
is specified ; it was mentioned as “residuary” and it was also stated 
that all other shares than that specified will be excluded from sale. 
In column (6) what was stated under the heading “names of the 
proprietors of properly to be sold? was this: “Shibadas Chakra- 
barty and another", In column (7) the amount of the Sadar 
Jama payable on account of the share advertised for sale stated to 
be Rs. 249-13-11p. This was the specification or the description 
given in the sale notification to fulfil. the requirements of section 
6 of the Revenue Sale Law Act XI of 1859. In addition to this 
notification in exhibit G to which reference has been made, it is 
-necessary to refer to the contents of the sale notice and the adver- 
tisement published in the local paper “Bankura Darpan” of the 
6th of June, 1926. What was stated in this notice of sale which 
appeared in the local newspaper was this: "The public are hereby 
informed that the following mahals will be sold by public auction 
for arrears of revenue at the office of the Collector of District Ban- 
kura at 12 noon, on that erst June, next. 


Touzi No. Name ot Share. Name of Arrears of 
Mahal Malik. Revenue. 
ôs. Gd. K. K.D. T. 
137 Shibadas Rs. A. Ps, 
395 Chowgan 4 13 3  3—-— 18 Chakravarty & Ora. 2 6 to. 
: 250 


In the above notice which appeared in the local baper, under 
the heading “Name of malik” there was an entry ‘Shibadas 
Chakravarty and others’, That the property to be sold for arrears 
of revenue wasa residuary share was not mentioned in the notice. 
The share stated in this notice was what was set out in the notice 
of sale exhibit G to which reference has already been made. The 
amount of arrears of revenue mentioned in the notice published 
in the local newspaper (exhibit 12), was Rs. 2-6-10p.. There was 
no mention of the Movzis in any of the above notices of sale. 
On this state. of things, it was urged on the side of the plaintiffs 
in the suit, respondents in these appeals, that the specification 
did not fulfil the. requirements of the law, and it was sought to be 
made out by evidence led on the side of the plaintiffs, that on 
account of the specification of the property sold, ia the manner 
mentioned above, regard being had to the statement contained 
in exhibit G and exhibit r2, there was paucity of bidders. The 
public bad not had sufficient information before them in regard 
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to the nature of the property to be sold for arrears of revenue. 
The case of the plaintiffs was that the bidders could not under- 
Stand what property was going to be sold, and there was paucity 
of bidders, on account of which the property could be purchased, 
as it was done in point of fact by the defendant No.2 in the 
name of defendant No. 3, for Rs. zco only. The evidence com- 
ing from the witness examined on the side of the plaintiffs indi- 
cates clearly that the intending bidders could not understand 
what property was going to be sold, and thatthere was paucity 
of bidders on that account. In view of the evidence led on the 
side of the plaintiffs, it was urged cn their bebalf that substantial 
loss had resulted from the irregularity in the matter of specifica- 
tion or the description of the property to be sold, and such specifi- 
cation or description as was given, did notat all meet the require- 
ments of the law, as contained in section 6 of the Revenue Sale 
Law (Act XI of 1859) It may be noticed in this connection,— 
regard being had to the materials placed on the record, the 
documents relating to the specification of the description of the 
property to be sold for arrears of revenue, and the other evidence 
led on the side of the plaintiffs, for the purpose of establishing 
substantial loss on account of the irregularity in the matter of 
fulfilment of the requirements of the law, by giving proper descrip- 
tion of the property to be sold, that the law required specification 
of the share in the estate which was going to be sold. That was 
what was required to be done in view of the provisions of section 
6 of the Revenue Sale Law (Act XI-of 1859). As to particulars 
Specified it may be mentioned with reference to the entries of 
names of tbe proprietors, tbe Court must, in our judgment, see 
that there is no mistake made by wrong entry of names, by omis- 
sion of names, or any other mistake in the sale proclamation 
which is required to be published under the provisions of the 
law, for the purpose of seeing thatthe intending purchasers were 
not misled. It may be taken to be established on authority of 
descriptions of Courts, that a mistake or an omission in the speci- 
fication on the description of the property to be sold, may be 
material or otherwise ; and what has to be considered is whether, 
having regard to all the circumstances, the specification was 
sufficiently definite and clear to induce likely purchasers to appear 
and bid at the sale. Ifany authority is needed for the proposition 
to which reference has been made above that authority is to be 
found in the decision of their Lordships of the Judicial Committee 
tn the case of Maharajah Sir Ravaneshwar Prasad Singh v. 


Vor. LXIV.] HIGH COURT. 


Baijnath Ram Goenka (1), where it was laid down that in a 
notification for sale for arrears of revenue under Bengal Act XI 
of 1859 the specification of the property to be sold must be 
sufficiently definite and clear in itself to enable possible purchasers 
to know what they are invited to bid for, witbout reference to 
information in the Collector's office, The observation made by 
their Lordships in the case referred to above, appearsto us to 
-have a direct bearing on the facts and circumstances of the case 
before us. It had to be considered, according to their Lordships, 
whether the specification or description of the property to be 
sold in the sale notification was in accordance with the provisions 
of the law as contained in section6 of Act XI of 1859. Their 
Lordships observed as follows in the course of their judgment 
"Act XI of 1859 ig a stringent enactment for the realisation of 
arrears of revenue; at the same time it provides certain safe- 
guards for the protection of the interests of the defaulter so 
that he may not be unnecessarily prejudiced. Among these 
safeguards are the provisions of sections 5 and 6 for the issue of 
the notifications of sales specifying the properties to be sold, 
and their due publication in accordance with the law. And an 
exact compliance with its requirements is considered so im- 
portant by the Government that the Board of Revenue has issued 
special rules, with forms of notification necessary in the case of 
estates or shares of estates advertised for sale. The object of the 
law as wellasof the Board's rules requiring specification of the 
properties to be sold is clearly to enable likely purchasers among 
the public to know exactly what was going to be sold, and to en- 
sure thereby reasonable competition. When an estate is advertised 
for sale itis not difficult to specify it; in the case of shares of 
estates the work of specification requires care and attention. No 
hard and fast rule can be laid down with regard to its sufficiency, 
for it must vary according to the facts of each particolar case.” 
We have already referred to the sale notice that was issued by the 
Collector in this case, exhibit G, and to the other sale notice pub- 
lished in the local newspaper, Bankura Darpan, exhibit 12. The 
question is whether the specification given in the notices mention- 
ed above was sufficient in itself for the purpose of meeting the 
requirements of the law as contained in section 6 of Act XI of 
1859. In our judgment there can be no question, and we are entirely 
in agreement with the observation made by the trial Court, that 
the restrictive description of the owners of the property to be sold 


(1) (1915) L.R.421. 4. 795; 21 C. L.J. 412; LL. R. 42 Cale. 897, o 
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namely, "Shibdas Chakravarty and another" was a mis-description 
and did mislead intending purchasers. The notice that appeared 
in the local newspaper, exhihit r2, was not less confusing, 
that the share to be sold as a residuary share was not mentioned 
At all, and with reference to the names of the proprietors it was 
stated that the properly that was going to be sold belonged to 
Shibdas Chakravarty and others. Taking these two things together 
it could not be said that the specification of the description of 
the property to be sold, inthe sale notices to which reference 
has been made above, sufficiently met the requirements of the 
law, in view of the observations made by the Judicial Committee 
in the case of Maharajah Ravaneshwar Prasad Singh (x), to which 
reference has been made above, we have come to the conclusion 
that in the specification or description of the property sold in the 
case before us, was an irregularity in view of the requirements 
ofthe law as contained in section 6. of Act XI of 1859. On the 
materials on 1ecord the conclusion is irresistible that there was 
non-compliance with the requirements of the law, and that there 
was irregularity in the specification or description of the properly 
told for arrears of revenue consisting of mistakes and omissions 
in' the sale notices, in view of which the sale should be annulled. 
The plaintiffs in tbe suits had to make out before the Court that 
there was substantial loss attributable to the irregularity to which 
reference was made, by the plaintiffs, The evidence led on the 
side of the plaintiffs indicates clearly that there was inadequacy 
of price. Evidence was given by the plaintiffs, which in our 
opinion should be accepted, that the inadequacy in price was due, 
in the words of their Lordships of the Judicial Committee in the 
care referred to above, ‘indefiniteness of notice in the matter of 
specification or description of the property to be sold’, A refer- 
ence to the bid sheet, and to the testimony of witnesses Mahendra 
‘Nath Mahadin, Banikanta Banerji and Protap Chandra Roy, 
examined on the side of the plaintiffs, leaves no room for doubt 
.that the low price fetched at the sale, namely, Rs. 200 at which 
the property was knocked down, was due to paucity of genuine 
and substantial bidders in consequence of the absence of proper 
‘specification in the sale notices, In this view of the case before 
us, it was incumbent on the Court regard being had to the provi- 
sions of section 33 of the Revenue Sals Law, to annul the sale 
as has been done by the trial Court in the case before us.. On this 
ground alone the appeal must fail. f 


e (1) (1915) L. R 421. 4. 79; 21C.L,].412 ; I. L. R. 42 Cale. 897. 
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In addition to theirregularity in the matter of specification or the 
description of the property sought to be sold and the irregularity 
the non-fulfilment of tbe requirements of section 6 of Act XI of 
1859, the trial Judge has exhaustively gone into other material 
questions which were raise] before him by the parties concerned. 
A distinct and definite finding was arrived at on the question of 
benami raised in the case. The Judge inthe Court below has 
also, on the materials placed on the record, come to the decision 
that there was an error in the specification of shares as mentioned 
in the notification of sale, exhibit G, and in the sale notice pub- 
lished in the local newspaper ‘Bankura Darpan. The learned 
Judge has also given his Gecision, forthe reason staied in the 
judgment, that in view of the real revenue payable in respect of 
the residuary share sold on the 22nd June, 1926, there were no 
arrears due for which the sale in question could be held. Accor- 
ding to the Judge in the Court below, if the Collector had mis- 
calculated the amount of revenue to be paid for the residuary 
share, that could not affect the plaintiffs interest. For the pur- 
poses of the appeals to this Court we do not think it at all neces- 
sary to go into the other questions to which reference has been 
made above, seeing thaton our decision that there was irregu- 
_ larity in the matter of the notification of the sale and substantial 
loss resulted from such irregularity, the sale must be annulled, as 
has been done by the Court below. 

The result of the decision we have come to as mentioned above, 
is that the appeals are dismissed with costs. 

A point was made in the course cf the argument that the 
pleader's fee as entered in tbe decree of the Court below was not 
the proper fee. It appears to us that there is some mistake in 
the figures in the decree, as regards the pleader’s fee; and we 
reduce the pleader's fee mentioned in the decree of the Court 
below, in Title Suit No. 94 of 1927, from Rs. 400 to Rs. 200. 
With this modification in regard to the amount payable as 
pleader’s fee, the decrees of the Court below are affirmed, and 
these appeals dismissed. The plaintiffs respondents are entitled to 
get their costs in this Court. Hearing fee in this Court is assessed 
at 5 gold mohurs in each appeal. 


P. R. Appeals dismissed. 


58r 


Civ. 


1936. 
-ø 


Sibadas Chakravarty 
v. 
Hem Chandra Kar, 


582 


e CIVIL. 


1936. 
a 


December, 7, 18. 


—— 


THE CALCUTTA LAW JOURNAL, [Von LXIV. 


CIVIL REVISION. 


Before Mr. Justice M. C. Ghose and Mr. Justice 
B. K. Mukherjea, 


RAJBALLAV MANDAL 
v. 
RAJENDRA NARAIN MANDAL.* 


Occupancy holding, transfer of— Value of holding, if includes the value of trees 
as well — Value of trees not mentioned in the sale deed—Landlord, if to pay 
the price of trees in order to compensate—Bengal Tenancy Act (IV of 1928), 
sections 26C, 26P7(2)—'Incumbrance!, connotation of the term of. 

Under cl. (2) of section 26 (F) of the Bengal Tenancy Act, it is ob!igatory 
on the landlord to deposit in Court the amount of consideration money or value 
of the property as the case may be, as stated in the notice served on him 
together with compensation at the rate of ten per cent of such amount. 

The value of a holding would ordinarily include the value of all things that 
were appurtenant to it, and if there are structures on the land which amount to 
improvement within the meaning of section 76 of the Bengal Tenancy Act, or 
trees standing on the same, which cannot be separately enjoyed, the trees or 
structures would be regarded as parts of the holding. 

Hence the value of the holding would include the value of the trees as well, 
and the landlord would be bound to deposit notonly tke price of the land as 
stated in the Kobala, but the price of the trees alao, if that is separately shown. 

Radhika Lal v. Satish Chandra (1) referred to. 

But if the purchaser omitted to include the price of trees in the notice 
issued under section 26(C), the landlord cannot be compelled to deposit the price 
of the trees also ; and the trees cannot be regarded as incumbrances within the 
meaning of clause (3) of section 26(F). 

The term ‘incumbrance’ connotes some hindrance, or burden upon ownership, 
some subordinate interest charged upon or carved out ofa present estate, e. g., 
a lease, mortgage, easement etc., which always acts in limitation of the full 
rights of ownership in the property to which it appertains. 

Mussammat Sheoraji Kuer v. Dhani Mian (2) referred to. 

The right of an occupancy raiyat to cut down and fell trees does not consti-, 
tute an incumhrance or charge upon the land, and this right cannot be sald to be 
in derogation or limitation of his tenancy. 

Instructions issued by the Registration authorities regarding the sale of 
occupancy holding with crops and buts etc. standing on the land discussed. 

Application for Revision under section 115 of the Code of Civil 


Procedure. . 
Proceeding under section 26F of the Bengal Tenancy Act for 


pre-emption by the landlord. 
*Civil Revision Case No. 1009 of 1936, against the order of M. N. Gan, Esq. 5 
Munsiff, and Court, Berhampore (Mursidabad)}, dated the 29th June, 1936., 


{1) (1935) 61 C, L. J. 299 ; 39C. W. N. 1300. (a) (1933) I. L. R, 3 Pat. 1. 


VoL, LXIV.] HiGH COURT, 


Mr. Kumud Bandhu Bagchi for the Petitioner. 

Messrs. Gapendra Nath Das and Syamapada Majumdar for the 
Opposite Party. 

The judgments of the Court were as follows: 


Mukherjea, J. :—This Rule was obtained on an application 
under section 115 of the Code of Civil Procedure, and is directed 
against an order passed in a proceeding under section 26(F) of 
the Bengal Tenancy Act. The opposite party is the purchaser of 
an occupancy holding which comprises a tank, and in the notice 
which was served on the petitioner landlord under section 26(C) of 
the Bengal Tenancy Act, the price of the holding was stated to be 
Rs, 88 and it appears that the landlord’s transfer fee paid by the 
opposite party was also calculated on that amount, 


The lanclurd presented bis application for purchase on the roth 
March, 1936 and be deposited the amount of consideration money 
as stated in the notice together with compensation at the rate of 
IO per cent, upon the same. The purchaser resisted the application 
of the landlord substantially on the ground that the deposit was 
inadequate, the contention being that the total value of the holding 
as set out in the Kobala was Rs. 393 and that besides the sum of 
‘Rs, 88 which was the value of the land only there were two other 
amounts of Rs. 150 and Rs. 157 mentioned in the Kobalas which 
represented respectively the value of trees and fish existing on the 
land. It was argued that as the landlord had not depcsited the 
whole amount cf Rs. 395 or the compensation payable in respect of 
the same, the application should be rejected. The trial Court 
passed a conditional order in favour of the landlord. The petitioner 
was directed to put in the landlord’s fees paid by the purchaser, as 
well as the sum of Rs. 150 which was the value of the trees standing 
on the land as stated in the Kobala within one week from the date 
of the order, on the amount being deposited the application would 
be allowed and in default it would stand dismissed. The Munsiff 
was of opinion that the further deposits directed by him were 
necessary under clause (3) of section 26(F) of the Bengal Tenancy 
Act,and asthe trees were encumbrances within the meaning of 
that clause the landlord was bound to pay the value of the trees as 
well before he would be allowed to pre-empt. Asthe fish could 
be removed and did not, according to the Munsif, constitute 
an encumbrance upon the property the value of the fish was 
not to be paid by the landlord. 

The present Rule was issued against. this order at the igs- 
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tance of the landlord, and his contention is that the Court below 
was wrong in holding that the trees were incumbrances witbin 
tbe meaning of clause (3) of section 26 (F) of the Bengal Tenancy 
Act, and that he was not bound to deposit anything over and above 
the value of the holding as stated in the notice under section 26 
(c) of the Act. 

Now clause (2) of section 26 (F) makes it obligatory on 
the lindlord to deposit in Court the amount of consideration 
money or value of the property as the case may be,as stated 
in the notice, served on him together with compensation 
at the rate of ten per cent of such amount. We agree with 
the view express:d by Mr. Justice Guba in Radhika Lal 
v. Satish Chandra (1) that the valua of the holding would 
ordinarily include the value of all things that are appurtenant 
to it, and if there are structures on the land which amount 
to improvement within the meaning of section 76 of the Bengal 
Tenancy Act or trees, standing on the same, which cannot be 
separately enjoyed the trees or structures would be regarded as 
parts of the holding. In this view, the value of the bolding 
would include the value of trees as well, and the landlord would 
be bound to deposit not only the price of the land as stated in the 
Kobala, but the price of the trees also, if that is separately shown? 
But£even then there is a difficulty in the way of the purchaser, for 
under clause (2) of section 26 (F) the landlord bas only to deposit 
the price of the property as specified in the notice, and if. the 
purchaser omitted to include the price of the trees in the notice 
issued under section 26 (C), the landlord cannot be compelled 
to deposit the price of trees also. The words of clause (2) are 
perfectly clear on this point, and admit of no doubt or con- 
troversy whatever. Mr. Das appearing on behalf of the opposite 
party felt this difficulty, and hence he attempted to support the 
position taken up by the Munsif, vizą, that the trees might be 
regarded as incumbrance within the meaning of clause (3) of 
section 26 (F) and as such thelandlorl might be directed to 
make further deposits as contemplated by that clause. We are 
unable to accept that contention as correct. The term “incum- 
brance” has been defined in section 161 of the Bengal Tenancy 
Act and though this definition was intended for purposes of 
chapter XIV only, yet it might be looked at for ascertainment 
of the connotation of the term as used in other section of the 
Act. Even taking its purely etymological meaning, it connotes - 
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some hindrance, or burden upon ownership, some subordinate 
interest charged upon or carved out of a present estate, e.g. a 
lease, mortgage, easement etc., which always acts in limitation 
of the full rights of ownership in the property to which it 
appertains [vide Mussammat Sheoraji Kuer v. Dhani Mian (1)], 
tt is true, as Mr. Das contends, that an occupancy raiyat has 
the right to fell and dispose of any trea standing on the land 
under section 23 (A) of the Bengal Tenancy Act, but that doés 
not constitute an incumbrance or charge upon the land and this 
“claim” or right of the tenant to cut down or fell trees cannot 
be said to bea thing in derogation or limitation of his tenancy 
right, Mr. Das has also drawn our attention to a passage in the 
judgment of Mr. Justice Guha in Sye? Abdul Hai v. Syed Abdur 
Rahman (2) where it is said that the word "incumbrance" in 
section 26 (F) clause (3) must relate to all that is appurtenant 
and includes structures standing on the land which is tbe sub- 
ject of the tenancy, In that case the value of the land and the 
Structures were separately given in one part of the conveyance 
as Rs, 50 and Rs. rgo respectively ; but the total consideration 
both ia the Kobala and the notice was put down as Rs. 200. 
Mr. Justice Guha held, aad .rightly in our opinion, that the 
structures which. are really improvements within the meaning of 
section 76 of the Bengal Tenancy Act, are to be regarded as 
appurtenant to, the holding, and the value of the holding must 
include the value of the structures as well. The observation 
referred to above was therefore really unnecessary, and strictly 
speaking what is an improvement upon the holding cannot be 
regarded at the same time as an incumbrance upan it.- The 
decision does not touch the present point and cannot be regarded 
as an authority against the petitioner in the case before us. Mr. 
Das has further placed before us certain instructions issued by 
the Registration authorities on the 26th March, 1931, for guidance 
of the Registration Department, which contain the following 
provision :—" Note (5); On the sale of an occupancy holding with 
crops or hutsetc. on it the registering officer should realise the 
landlord’s fee only in respect of the price of the lands of the 
holding which are being transferred and not in respect of the 
crops or buildings which may be transferred with the land, If 
however a tenant sells his holding as well as his huts etc, by the 
same document he should state separately the value of the hold- 
ing and value of the other properties...........when the value of 
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the holding isshown separately such value of the holding only 
will be shown inthe notice to be served on the landlord.” We 
need not say anything about the propriety of thess instructions. 
It is enough to state that the Registration authorities had obviously 
in mind the hutsor growing crops standing on the land which 
can be and are meant to be removed and enjoyed separately. 
In that case it is not necessary to state the value of these things 
in the notice, andthe only result will be that the purchaser of 
the crops and structures would be entitled to remove them where- 
as the landlord would have the land itself on depositing its sepa- 
rate value together with the compensation as laid down by law. 
It is significant that the instructions do not mention "trees" speci- 
fically and if itis intended that the trees should be enjoyed as 
part of the holding and would not be removed as timber, then 
the non-mention ofthe value of trees in the notice, would in our 
opinion preclude the purchaser from claiming it from the landlord 
under clause (2) of section 26 (F). Inthe present case, the peti- 
tioner does not object to the purchaser's removing the trees, 
and in our judgment he would be entitled to do so, though the 
trees being for the most part fruit trees, he is likely to deriva 
little benefit by removing the same, We hold therefore that the 
view taken by the Munsiff who has overlooked the provision of 
section 26 (F) clause (2) of the Bengal Tenancy Act is not 
correct and his judgment should be reversed. The petitioner 
will be entitled to .pre-empt the land on deposit of the landlord’s 
transfer fee paid by the purchaser within one month from this 
date, He will not have to deposit the sum of Rs. 150 as price 
ofthe trees, It would be open to the opposite party to remove 
the trees within one month from this date. The Rule is accord- 
ingly made absolute with costs—hearing fee one gold mohur. 


M. C. Ghose, J. —I agree. 
P. R Rule made absolute, 
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APPELLATE CIVIL. 


Before Mr. Justice R., C. Mitter. 


MONINDRA LAL CHATTERJEE 
v. i 
HARIPADA GHOSE AND OTHERS* 


Account, Suit for—Death of one of the principàls—Agency, if terminates — 
Suit for account by the surviving principal, if maintainable —Limitation— 
Indian Limitation Act (IX of 1908), Sch. I Art 89—Two sets of 

- principals appointing one agent under different instruments, bringing 
one suit against ths agent—Some common question of fact and law 
tnvoloed——Such suit, if affected by misjoinder of parties and causes of 
action. 


When one man employs an agent, the agency is terminated by the death of 


either the principal or the agent according to section 201 of the Indian Con: 
tract Act. ; 

If the same person continues to be employed as an agent on the same terms 
as before under the legal representatives of the deceased principal a new agency 
is constituted and for the purpose of limitation a suit for accounts during 
the period of the old agency must be brought within three years of the termi- 
nation of the said agency e. g. the principal’s death assuming that there 
had been no previous demand and refusal to account : 

Madhusudan Sen v. Rakhal Chandra Das Basak (1) and Maharaja Bin 
Bikram v. S'adab Chandra (2) referred to. 

Where two or more persons appoint an agent by the same act or instrument 
and where only one of such principals die, the agency will contiuue if from 
the terms of the power given to the agent it did not appear that the power was 
joint and several : 

Re: Sital Prosad (3) and Ponnusami Pillai v. Chidambaram Pillai (4) 
referred to. 

So on the death of one of the principals, the surviving principal by invoking. 
the aid of the last part of article 89 of the Limitation Act, was entitled to get 
account from the agent. 

In a suit for account it appeared that the defendant was employed as an agent 
by two sets of plaintiffs (principals) at different times and by different acts and 

* Appeal from Appellate Decree No. 1625 of 1935, against the decree of 
B. K. Guha, Esq, District Judge of Birbbum, dated the ioth September, 1935, 
affirming that of Babu Jnanada Sankar Gupta, Munsiff, Suri, dated the 18th 


March, 1935. 
(1) (1915) I. L. R. 43 Calc. 248 ; 22 C. L. J. 552. 


(a) (1935) 62 C. L. J. 64; 40 C. W. N. 245. - 
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Civis, ^, 
1936, 
€ 
S une, 18, 1g. 
Fuly, 3. 


Fuly, 3. 


THE CALCUTTA LAW JOURNAL, [Vom LXIV. 


it also appeared from the scope of the agency that the same question of fact and 
law arose; ONG , 

Held, that the aut was not bad for misjoinder of partles and causes of 
action. 


Appeal by the Defendant. 


` 


Suit for Account, 
The material facts appear from the judgment. 
Messrs. Bijoy Kumar Bhattacharjee and Amarendra Mohan 
Bagchi for the Appellant, 
Messrs. Gopendra Nath Das and Upendra Kumar Roy for the 


Res pondent, 
C. A, V. 


* The judgment of the Court was as follows; 


This appeal is on behalf of the defendant. It is directod against 
the judgment and decree of the learned District Judge, Beerbhum, 
which have affirmed the judgment and decree of the Munsiff of 
Suri. The defendant has been held liable to render account from 
3313 to 1337 B. S. and à. commissioner has been appointed to take 
accounts. : 


` „Haripada Ghose, plaintiff No, z, Gurupada Ghosb, the father of 
the minor plaintiff No. 2, and plaintiff No. 3, Gokul Mohini Dassi, 
wife of Rakhaldas Sarkar,. now dead, were the owners of some 
Zemindary and other properties. Haripada and Gurupada were 
both minors before 1313; the latter who was the eldest of the two 
attained majority in 1313. At the time when both of them were 
minors  Rakbaldas Sarkar was appointed their guardian by the 
District Judge. -As such guardian he appointed the defendant 
appellant as agent of the minors’ estate. His wife also appointed. 
the same’ gentleman as ber agent. "The duties of the defendant were 
to collect the rents and profits of all their properties, to put im 
Government revenues and rent due to the superior landlords and 
to'pày the net profits to’ his principals. The plaint states that he 
submitted regular accounts to Rakhaldas Sarkar acting as guardian 
of thé said minors and to him as the husband of plaintiff No. 3 till . 
1313 "when Gurupada attained majority, but since then he has nof 
submitted complete accounts for a single year. The plaint further 
states that after Haripada and Gurupada attained majority he conti- 
nued as their agents, and after Gurupada’s death in Magh 1335 
(February, 1979) he continued as the agent of Haripada and 
Gurupada's minor son till 1337 or the beginning of 1338 on the 
same terms, There is no further question that he continued ag the 
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agent of plaintiff No. 3 since his appointment till the beginning of 
1338. The plaintiffs have accordingly sued him for accounts for 
the period 1313 to 1337, as he has refused to render accounts in 
spite of repeated demands made since the commencement of the 
year 1338. The plaint was filed on the 17th April, 1934. 

The main defences now maintained are that the suit is.not main- 
tainable and that itis bad for misjoinler of parties and. causes of 
action, and it is barred by limitation ; at least the claim for accounts 
upto the death of Gurupada, the father of plaintiff No. 2 is so 
barred. Both.the Courts below hava overruled.these defences and 
have granted the plaintiffs a decree for accounts from 1313 
to 1337. ; 

The points urged by Mr, Bhattacharya are the following :— 

(i) that the suit is bad for misjoinder of parties and causes of 
action ; 

(ii) that the claim for accounts upto the death of Rakhaldas 
Sarkar is not maintainable, on the plaint as filed ; 

(iii) that the defendant's agency under Gurupada and Haripada 
terminated on the death of Gurupada, and the claim for that period 
up to Gurupada’s death is barred by limitation ; 

(iv) that the claim after the death of Gurupada is also barred by 
limitation as the suit has been instituted beyond three years of the 
termination of the defendant's agency under plaintiffs Nos, x and a. 

Regarding this last mentioned point the learned Subordinate 
Judge found that the defendant's services were dispensed with not in 
Pous 1337 as alleged by him but in the beginning of the year 1338. 
He did not precisely find on what date of Bysack 1338 the defen- 
dant ceased to be the plaintiffs’ agent, but assuming that his services 
ceased on the rst Bysack 1338, which corresponds to r5th April, 
1931, the suit would be in time if filed on rsth. April, 1931. . It was 
filed on 17th April, 1934, and Mr. Bhattacharya contended that it 
was filed too late by two days, but as soon as it was pointed out 
that the 15th and 16th April, 1934, were Civil Court holidays, be 
did not pursue the point further and conceded that there was 
nothing in it. The fourth point therefore need not be considered 
further. B : 

Regardiog the first point there cannot be any doubt that two 
suits have béen combined into one, "The defendant was employed 
as an agent by Gokul Mohini by a separate power.of attorney. This 
agency has continued from before 1313 till the beginning of 1338 
without any break. The agency of defendant No. x under Gurupada 
and Haripada was a separate agency. The properties which the 
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defendant No. 1 was to manage were no doubt the same, viz, the 
joint properties of Gokul Mobini and Gurupada and Haripada but 
the defendant was the agent of two sets of principals appointed at 
different times and by different acts. But-having regard to the 
scope of the agency and the defence taken same questions of fact 
and law were bound to arise and have in fact arisen. The Court of 
first instance overruled this point on this ground and the point was 
not further mooted by the defendant before the lower appellate Court 
where the defendant was the appellant. On the principle formulated 
in the case of Romendra Nath Roy v. Brojendra Nath Dass (1), 
I overrule this point. 

The second point urged by Mr, Bhattacharya is based on the 
following facts: He says that the plaintiffs admit in their plaint that 
they have received from the defendant complete account papers up 
to a certain time. In their plaint they do not say that the defend- 
ant was asked to explain those papers and had refused. 
Under these circumstances Mr. Bhattacharya says that the plaint 
is bad as it does not succinctly state the contents of those account 
papers so received from the defendant and does not indicate 
what items appearing in them are under challenge by the plain- 
tiffs This contention of Mr. Bhattacharya is supported by the 
observations made inthe case of Bharat Chandra Chakravarty 
v. Kiran Chandra Roy (2) and isa sound one, but it does not 
affect the decree made. The decree for rendition of accounts 
is from 1313 to 1337. The admission in the plaint is that com- 
plete papers had been submitted up to the time when Gurupada 
and Haripada were both minors, and no such papers have been 
submitted by the defendant after Gurupada had attained majority 
which was in the year 1313. The principle formulated in Bharat 
Chandra Chakravarty’s case (2) does not accordingly help the 
defendant in respect of the claim after 1313. 

The third point urged by Mr. Bhattacharya raises a very im- 
portant question. He says that the defendant was appointed 
an agent of Gurupada and Haripada by their guardian Rakhaldas 
Sarkar. He continued to be- the agent of the said. persons till 
February 1929 (Magh 1335) when Gurupada died. On that 
event he says that the agency terminated and suit for account 
for this period has to be brought within three years from February, 
1929, under the second part of Article 89 of the Limitation 
Act. He further-says that the continuance of the employment 

(1) (1917) I. L. R. 45 Calc. 111527 C. L. T. 158. 

e (2) (1933) I L, R. 5a Calc. 766 at 781 —3. 
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of defendant by Haripada and Gurupada's con under the same 
terms and conditions after February, 1929, is really in the eye 
of law a new agency and in the suit as filed. the plaintiffs can 
only geta decree for accounts from Magh 1335 (February, 1929) 
till Chaitra 1337. This argument cannot apply to Gokul Mohini’s 
claim because the defendant was her agent under a separate 
power of attorney and there has not been a termination of that 
agency till the" beginning of 1338. The claim of Haripada and 
plaintiff No. 2 Gurupada's son, has to be examined carefully. 
Where one man employs an agent, there cannot be any 
difficulty. Section 20r of Indian Contract Act which does not 
make an exception in favour of a special contract says that the 
agency is terminated by the death of either the principal or the 
agent, If the same person continues to be employed on the 
same terms as before under the l»sgal representative of the 
deceased principal, in the eye of lawa new agency is constituted 


and for the. purpose of limitation a suit for accounts for the old ` 


agency must be brought within three years of the termination of 
the said agency e.g. from the principals death, assuming that 
there had been no previous demand and refusal to account 
[Madhusudan Sen v. Rakhal Chandra Das Basak (1) ; Maharaja 
Bir Bikram v. Jadab Chandra (2). This, I gather, is also the 


principle formulated by the Judicial Committee of -the Privy - 


Council in the case of Nabin Chandra Barua v. Chandra Madhab 
Barua (3), where Lord Parmoor said that tbe legal representa- 
lives of Nanda Kumar Barua had a right to demand account from 
the agent appoiated by Nanda Kumar fora period of three years 
from the death of Nanda Kumar under the last part of Article 
89 of the Limitation Act. 

Cases, however, where two or more persons appoint an agent 
by the same act or instrument and where only one of such prin- 
cipals dies, present difficulties, These oases cannot be'answered 
simply by the terms of section zor of the Indian Contract Act 
The principle that death of the principal terminates the agency 
as embodied in section aor of the Contract Act is a' principle 
taken from the English Law. In England, however, cases where 
the appointment of an agent had been made bya firm have pre: 
sented difficulties when one member of the firm subsequently 


died. lt has been held that death of one of the partners does e 


(0 (1915) L L. R. 43 Calc. 248 at 254— 5. 
(2) (1935) 62 C. L. J. 464 ; 40 C. W. N. 245. 
(3) (1916) LL, R. 44 Calc. ; 21 C. W. N. 97 ; a4 C. L, J. 500. 
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not iso. facto terminate the agency, but the scope of the agency 
and the business for which the agent was employed are material 
factors. [Zasker v. Shepherd (1); Phillips v. Alhambra Palace 
Company (2)|. ‘Inthe case of Re: Sital Prosad (3), a case which 
has been followed by the Madras High Court in Ponnusami 
Pillai v. Chidambaram | Pillai (4). Mookerjee, J. examined the 
position in detail and laid down the law in these terms ? 

"We cannot consequently hold as an inflexible rule of law 
that whenever two principals appointed as agent to take charge 


of some. matter in which they are jointly interested, the death of 


one terminates the authority of the agent not merely as, regards 
the deceased but als» as regards the remaining principal We 
have in-each case to determine the true intention of the parties 
to the contract, from the terms thereof and from the surrounding 
circumstances", . 

In that case, as also in Ponnusami Pillai's case (4), members of 
8 joint Mitakshara family had appointed one of them as agent for 
a certain purpose. It was held that the death of one of the mem- 
bers who had appointed their coparcener as agent, did not affect 
the agency at all, the agency continued not only under the surviving 
coparceners who had concurred in the appoinment but also under 
ail the coparceners including sons and descendants of the deceased 


' coparcener. This view that the agency continued, so to say, under 


the joint family as before may be due to'the special facts of those 
cases and to the peculiar position of a joint Mitakshara family. 
That fact may account for the continuance ofthe agency not only 
under the survivors but also under the descendants of the deceased 
principal but Ido not see why in other cases the agency should 
not continue under the surviving principals only in the absence 
of any evidence that all the principals were, as Mookerjee, J. 
points out, in Sifa? Prosad's case, (3) and to use his convenient 
expression “joint principals” and not, “joint and several principals” 
and "the power given to the agent is not joint and several" It 
may terminate so far as the representative of the deceased princi- 
palis concerned and to that extent only. This accords with ‘the 


-view taken in the case of Moddusudan Sen v. Rakhal Chandra 


Das Basak (§) a case which I have already noticed. The power 


(1) (186116 H. and N. 575. 

(3) [1901] L.R. 1. Q. B. 59. 

(3) (916) 21C, W. N. 620. - 

(4) (1917) 35 Mad, L. ]. 294. 

(5) (1915) I. L. R. 43 Cale, 248; aa C, L. J. 552. 
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of attorney which Rakhaldas Sarker as guardian of his wards exe- 
cuted in favour of the defendant has not been produced. The 
defendant's statement that he never saw itand never knew of its 
terms does not seem to me to be either convincing or truthful. If 
he wants to maintain the position that the death of Gurupada 
terminated his agency under Haripada also, it was incumbent on 
him to prove from the terms of the power of attorney, either by 
producing the power of Attorney, or from secondary evidence, that 
Gurupada and Haripada were “joint principals" and not “joint and 
several principals" in the words of Mookerjee, J. Section rog of the 
Evidence Act in my jugdment places the burden of proof on him. 


Iaccordingly hold that on the death of Gurupada defendant 
continued to be the agent under Haripada, The same agency 
continued and Haripada can by invoking article 89 of the Limita- 
tion Act get accounts from him from 1313 to 1337. 


On Gurupada’s death, however, the old agency under him 
terminated and a new agency under Gurupada's sop, namely 
under plaintiff No. 2, sprang up. The plaintiff No. 2 was bound 
to sue for accounts of his father’s time within three years of his 
father's death which occurred in February, 1929. Ifhe had not 
been a minor at his father's death and at the date of this suit his 
claim from 1313 to Magh 1335 (February 1929) wouli have been 
barred by the time but his minority has saved his claim for 
this period. Section 6 of the Limitation Act covers the case and 
there is no need for him to invoke section 7 at all, 


Taccordingly overrule this point algo. 
The result is that this appeal is dismissed with costs, 
ft. De ' Appeal dismissed. 
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PRIVY COUNCIL. 


' Present: Lord Alness, Sir Shadi Lal and Sir George Rankin. - 


AS o A 


THE KAYASTHA PATHSALA, ALLAHABAD 
v, 


MUSAMMAT BHAGWATI DEVI AND OTHERS. 


. ^ . [ON APPEAL FROM THE Hica COURT OF 
"a JUDICATURE AT, ALLAHABAD.] 
Trusts ~Deed of Tiust—Dispositions in favour of relatives and friends— 
v Separable gifis—Charitable gifts —Settlor’s power to ‘revoke—Settlor acting 
. as trustee—Trust deed not a paper transaction—Not an unlawful agres- 
ment—Deed not intended to create a. Debutter—~Trust deed not wholly 
invalid— T) vustees not liable to ejection—Contract Act (IX af 1872) ss. 23, 24 
—Transfer of Property Act ( Ww of 1882) ss. 2, If 16, 17, 18. 


A settlor, by bis will made on 17th November, 1£98, vested the whole 
óf his property, subject to aseries of trists, in the Kayastha Pathshala, Alla- 
habad, a soclety registered under the Socleties Registration Act (XXI of 
18€0). On gth April, 1914, hé executed a deed of trust declaring a trust of his 
entire immovable property for certain objects resembling the trusts declared 
by the will. Clause 2 of the deed details the objects of the trust as being, 
inter alia i— -> 


."(a) Worship in the aidil house in the city of Allahabad. 
(b) Repairs and expenses of the temple of Sheo at Naupur. 
(c) Repairs and expenses of the temple of Sheo at Benares, 
(d) Repairs and expenses of the temple of Sheo at Qasba Kara. 
(e) Expenses of the fair of Sri Kalyani Devi, 
(0 ae funeral ‘sbrad’ and Gaya expenses of mine and those of my 
wife: Sue i 


(g) Paymeat of the donation to the Allahabad Kayastha Pathshala or 
(expenses of) establishing a college in the name of me, the executant, for 
higher education. 


(h) Payment of donation to the Hindu University. 
(1) Scholarship and aid to indigent students of my caste," 


The remaining objects are ordinary forms of private benevolence towards 
relations and friends to which are added payment of the settlor's debts and 
Improvements of the value of the trust property. The settlor himself acted 
for years as trustee in catrying out theterms of the: trust deed. The 
settlor died on sth December, 1924. In accordance "with the terms of the 
deed the Kayastha Pathshala succeeded him as trustee and in due course and 


"without objection obtained mutatlon to the immovable properties comprised in 


the trust deed. Until shortly before the present suit the society's possesslon 


-ef the trust property and its assutnption and discharge of the duties of trustea 
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was with the consent of the settlor's daughter, her husband, and her major 
son. On asth May, 1928, the settlor's daughter as heiress and her two song 
as presumptive reversioners to the estate of the settlor under the Hindu law, 
brought the present suit for a declaration that the deed of trustis wholly vold, 
that the settlor’s daughter’ be awarded possession of the properties comprised 
therein and for mesne profits. They impleaded the Kayastha Pathshala and 
the persons entitled to beneficial Interests under the trust deed. The plaintiff 
alleged that the possession of the Kayastha l'athshala was wrongful throughout, 
The trial Judge dismissed the suit, but on appeal the High Court set aside 
his decree and gave plaintiff No. 1 (the settlor's daughter) a decree in eject- 
ment with a direction that the society should account for the profits of the 
property. On appeal to the Judicial Committee of the Privy Council held that 
(1) the trust deed was not a mere “paper transaction” inasmuch as the settlor 
had himself acted for years as trustee in carrying out the terms of the deed; 
(2) in so far asthe settlor’s bounty to his relatives has been misguided and 
is contrary to law it will fail of effect ; (3) other dispositions will also fail if 
they are dependent thereon or inseparable therefrom ; (4) the trust deed is 
notan unlawful agreement under sections 23 and 24 of the Contract Act; 
. (5) the deed was not intended to create a debutter + (6) the trust deed is not 
wholly invalid; (7) the trust deed cannot be treated as a nullity in the 
present suit because of the "dominant" or “substantial” purpose of the deed 
as a whole; (8) the Kayastha Pathshala cannot be ejected from the trust 
properties in the present suit; (9) it will be open to any person interested, 
including any of the plaintiffs, in appropriate proceedings to have deed 
construed and its provisions so far as valid applled to the events which have 
happened, and all further questions settled whether arising under the deed, the 
will, or on intestacy, 


Balla Mal v. Ata Ulla Khan (1) and Fadu Nath Singh v. Thakur Sita AOS 
(2) mentioned, Sookkmoy v, Monohurri: Dassi (3) referred to . 


These are consolidated. Privy Council appeals Nos. 103 and 
104 of 1933 from a decree of the High Court of Judicature at 
Allahabad, (Mukerji & Sen, 77.) dated 6/27th July 1931, reversing 
a decree of the Additional Subordinate Judge at Benares, dated 
15th October 1929, and decreeing the plaintiff No, 1’s suit for 
possession and mesne profits. 


The facts are set out at a full length in the judgment of their 
Lordsbips. 

Gavin T Simonds, K. C. and W. Wallach for the Appellants : 
The deed of trust created a valid and binding trust and 
did not offend against any provision of law and is not open 
to the objections enumerated in paragraph 5 of the plaint. The 


(1) (1927) L. R. s4 I. A. 372 (380) ; 46 C. L. J. 188, 
(2) (1917) L. R. 44 LTA. 187 ; 26 C. L. J. 302. 
(3) (1885) L. R. 12 1. A. 103 ; 1. L. R, t1 Cale. 684. 
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object of the trust was not to tie up the property indefinitely 
for purposes not allowed by law. The trust property legally vested 
in the Kayastha Pathshala and the settlor's daughter is not 
entitled to any of the reliefs claimed by her. If any part of the 


trust is for a void purpose it can be separated from the trust in 
‘go far as its purposes are valid, to which extent it can be carried 
‘out. In any event no decree ought to have been passed for 


accounts or mesne profits in favour of the settlor's daughter, 
plaintiff No. 1. The High Court are wrong in saying that where 
you have a trust deed which is valid as to 40 per cent and invalid 
a8 to 6o per cent the whole trust must fail. The deed is not void 
aé initio. The Indian Succession Act cannot apply. Refers to 
Pertab Narain Singh v. Suóhao Kooer(t); Ram Charan Ramanuj 
Das v. Gabinda Ramanuj Das (2). 

De Gruyther K.C., Norman Daynes K.C, and Dr K. N. Katju 
for the Respondents ; The trust is invalid in its entirety : Mujid-tun- 
Nissa Abdur Rahim(3) ; and Bala Mal v. Ata Ullah Khan (4), 
It was held in Sookhmoy Chunder Das v. Srimati Monohurti 
Das (5) that an attempt to create perpetuity is bad and fails in 


‘Hindu law. Therefore the entire trust fails, The property must 


be substantially dedicated to charity, not that the gifts to charity 
must be substantial: Bala Mal v. Ata Ullak Khan (6). It 
was the duty of the Court to make the order in the terms in which 
it was made. (Civil Procedure Code. O. XLI, r. 33). 

Norman Daynes, K.C. followed. The trust deed does not display 


_ a general charitable intention, The objects of the trust are (1) of 


a domestic character, (2) in the nature of administration, (3) provi- 
sion for the payment of debts, (4) accumulation of profits and (5) 
some objects of a charitable character, The charitable gifts are 
of such a residuary character that coming as they do after the 
objects involving an expense which cannot be ascertained, they 
must fail, Where the trusts are incapable of being carried into 
effect the whole of the trust fails. [Peek v. Peek (7): In re Portes (8). 
per Eve J.] As to “deserving objects” see Zn re Sutton (o). 

Gavin T. Simonds, K. C. replied. 
: (1). (1877) L. R. 4 I. A. 228 (245) ; I. L. R. 3 Calc. 626. 
» (a) (1923) L. R. 56 I. A. 104 ( 110) ; 49 C. L. f. 221. 

(3) (1900) L. R. 28 I, A. 15 ; I. L. R. 25 All. 232. 

(4) (1027) L. R. 54 I. A. 372 ; 46 C. L. J. 183. 

(5) (1885) L. R. r2 I. A. 103 I. L. R. 11 Calc, 684. 

(6) (1927) L. R. 541. A. 372 (380) ; 46C. L. J. 188 (196) 

(7) 0869) 17 W. R. (Eng). 1059. (8) [1025] 1 Ch. 746 (751). 

» (9) [1858] 28 Ch. D. 464. 
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Their Lordships’ judgment was delivered by 
Sir George Rankin :—The question in the present case is 


1936. ° 


whether a deed of trust executed by one Mahadeo Prasad a8 The Kayfistha Pathe 


settlor cn the oth April, rgr4, is or is not wholly invalid for the 
reasons alleged in paragraph 5 of the plaint as follows :-— 

"5. That the alleged deed of trust is wholly null and void, 
and did not in fact or in law create any valid trust and is not bind- 
ing on the natural heirs of the said Chaudhri Mahadeo Prasad for 
the following, among other, reasons :— 

"(a) The said deed was a mere paper transaction. It waa 
never enforced nor acted upon during the life-time of the said 
Chaudhri Mahadeo Prasad who continued to be the owner 
of the properties and to enjoy the profits thereof as owner as 
heretofore, 

"(j) The alleged trust was not really created for any lawful 
purpose. The real purpose for creating the alleged trust was to 
prevent the devolution of the property on the death of the said 
Chaudhri Mahadeo Prasad according to law. The real purpose 
was to preserve and keep the property intactand undivided and 
to increase it in bulk and value ad infinitum and to accumulate 
a part of its profits indefinitely ; to regulate the succession thereto 
by the descendants of Chaudhri Mahadeo Prasad and his other 
relations and their children, generation after generation, in the 
male line, under an ostensible scheme of regulating their enjoy- 
ment of a substantial part of the income and profits of the pro- 
perty through the intervention of an illegal trust in a manner totally 
unknown and repugnant to Hindu Law. All the said purposes are 
wholly unlawful. 


"(c) The alleged trust in so far as it purported ostensibly to 
be a trust for charitable purposes was void inasmuch as it was not 
irrevocable. 


"(4) The various provisions for ostensible charitable purposes 
were a mere device to lend a colour of. reality and validity to the 
document. The said charitable dispositions were illusory and 
dependant upon remote contingencies and were not likely to come 
into operation at all, Inany case the lawful purpose (if any) was 
inextricably mixed with the dominant and unlawful purpose and 
inasmuch as the lawful and the unlawful purposes cannot be 
Separated from each other the whole trust is void, 


"(e) The alleged trust is further void for remoteness and 
vagueness and is opposed to public policy and is contrary is 
fundamental principles of Hindu Law," 
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The suit was brought on the 25th May, 1928, by the settlor's 
daughter and her two sons in their respective characters of heiress 
and presumptive reversioners to the estate of the settlor under 
the Hindu law. They impleaded the present appellants the 


Mosamutat Bhagwati Kayastba Pathshala, Allahabad and a number of persons whoappear 
Devi 


Sir Geerge Rankin. 


ee 


upon the terms of the deed to be entitled to beneficial interests 
of one kind or another. The settlor was by caste m Kayastha 
and the Kayastha Pathshala, Allahabad is a society registered under 
the Societies Registration Act (XXI of 1860) with objects which 
include the management of a school of that name, the maintenance 


of a library and assistance to students of the Kayastha community. 


Upon ths settlor’s death (sth December, 1924), this society, in 
accordance with the terms of the deed, succeeded him as trustee 
and in due course and without objection obtained mutation to 
the immoveable properties comprised inthe deed, It is plain 


enough that until shortly before the present suit the society's 


possession of the trust property as trustee and its assumption and 
discharge of the duties of trustee was with the consent of the 


&ettlor's daughter her husband and major son. 


The relief claimed by the plaint is (r) a declaration that the 
deed of trust is wholly void, (2) that the settlor's daughter (plaintiff 
No, 1) be awarded possession of the properties comprised therein, 
(3) mesne profits and (4) costs, 

"The case made is not that the plaintiffs desire the administra- 
tion of the trust property in accordance with the deed, or tbat, 
the. trusts of the deed having heen fully carried into execution 
as regards. some or all of the properties, the plaintiffs are entitled 
to benefit under a resulting trust, or are otherwise entitled to hava 
possession of such properties. The plaintiffs’ case is that the 
deed of trust was altogether void a2 initio and that the possession 


ofthe Kayastha Pathshala has been wrongful throughout, 


The learned trial Judge (Additonal Subordinate Judge of 


Benares) on the 15th October, 1929, dismissed the suit with costs, 


but a Division Bench of the High Court at Allahabad on the 

27th July, 1931, set aside his decree and gave to the first plaintiff 

(Mahadeo Prasad’s daughter Musammat Bhagwati Debi) a decree 

in ejectment with a direction that the Kayastha Pathshala should 

account for the profits of the property in a manner and upon prin- 

ciples which need not here be detailed, 

Mahadeo Prasad, an orthodox Hindu, had no male issue, His 
properties were extensive. On the 17th November, 1898, he made 
Aewill whereby, in the event of his leaving no male issue, he 
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vested in the Kayastha Pathshala the whole of his property (with j 


certain exceptions) subject to a series of trusts bearing considera- 
ble resemblance to trusts afterwards declared by the trust deed 
now before the Board. His only daughter baving been married 
in rgoo, he executed a codicil to his will on 4th November, 1903, 
making provision for certain relations but not otherwise fundamen- 
tally altering the scheme of the will. The deed of trust executed 
by him on oth April, 1914, began by referring to his Hindu beliefs, 
his desire to maintain the temples built by himself and his 
ancestors, his desire for improved education among Kayasthas, 


his intention to provide for his heirs, relations and old family ser- 


vants, and his wish that two houses belonging to bim—one-in Alla- 
habad and one in Nanpur-should be preserved :— 

"For all these objects I made directions under a willand a 
codicil. But as I have been suffering from albuminuria for the last 
14 years, and my right eye bas become defective since rgog, it 
is now my intention that I sbould after making arrangements for 
myself also, create a trust about all these matters during my life- 
time, so that I might be somewhat relieved during my life-time, 
be able to spend most of my time in the worship of God and be 
also satisfied that proper arrangements about all the matters would 
be. made. Therefore, I, .while in a sound state of body and 
mind and in the enjoyment of all my senses, . proclaim and 
declare a trust in respect of my entire immovable property worth 
about iTlacs of rupees, mentioned in list (a) at the foot of this 
document, with the exception of house No. 764, situate in mohalla 
Yahaiapur, known as Kotbi Satti Chaura, and mauza Kayam 
Khadau, Tauzi No. 6926 included in No. 4 pargana 63, district 
Darbhanga, and give in writing that the entire immovable pro- 
perty, aforesaid, which is at this time in my possession, shall be 
considered to be included in the trust for the undermentioned 
objects, pi | the conditions pacied below, which trust shall inure 
for ever.” 


Clause 2 of the deed details the objects of the trust by short 
descriptions lettered (a) te (s) of which the first nine are as 
follows :— 

| "(a) Worship inthe residential house in the city of Alla- 
habad. 

"(5) - Repairs and expenses of the temple of Sheo at Nanpur 

‘(c) Repairs.and expenses of the temple of Sheo at Benares, . 

"(d) Repairs and expenses of the impe: of Sheo at. Quis 
Kara, in the district. of Allababad, 
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"(e) Expenses of the fait of Sri Kalyani Debi, held in the city 
of Allahabad. 

"(f) The funeral, 'shrad' and Gaya expenses of mine scd and 
those of my wife. 

“(g) Payment of the donation to the Allahabad Kayastha 
Pathshala or (expenses of) establishing a a in the name of me, 
the executant, for higher education. 

*(A&) Payment of donation to the Hindu University. 

"(f) Scholarship and aid to indigent students of my caste". 

The remaining objects are ordinary forms of private beneyo- 
lence towards relations and friends—e. g., allowances, houses, 
dowries ; to which are added payment of the settlor’s debts and 
improvement of the value of the trust property. 


Elaborate provisions are laid down for the management of the 
the trust, 15 per cent of the entire income being reserved for’ 
management expenses, In the Allahabad house a right of residen- 
ce is given to his widow, daughter, eldest grandson and his male 
descendants according to the rule of primogeniture (clause 9). 
The income of the village Gaura is appropriated to the expenses 
of the temple at Benares (clause 12) Three-fourths of the net 
profits of certain shares in villages’ in the district of Allahabad 
is given to two named relatives in equal shares with a provision 
that the right is to go to their male descendants generation after 
generation, and on failure of male descendants to certain females. 
Three-fourths of the profits of other villages is given to the settlor’s 


` nephews and isto go‘ to their male descendants and in default 


to certain females (clause 15). 

. The remainder of the’ profits of the trust property, after pro- 
viding certain annual sums for Pujas and repairs and Rs. 20,000 
for the funeral and sradh of the settlor and his wife, is to be 
divided into two equal parts, "The first half of such profits is to 
provide à perpetual allowance going first to the wife, then to the 
daughter, then to the grandsons, then to the male issue of the 
grandsons generation after generation according to a complicated 
scheme, The second half of such profits, after carrying one-twen- 
tieth thereof to reserve, is to be applied to the upkeep of the 
Nanpur house, certain travelling expenses, the payment of two 
sums of Rs, 10,000 to nephews, establishing new markets in con 


' nection with the trust properties, support and assistance to mem», 


bers of the settlor’s family and near relations, support and educa- 
tion of certain named petrons, the marraige expenses of the three 


. Qdgughters ofa friend, and the payment ofa lac of rupees to the 
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Kayastha Patshala, Allahabad. Whena lac of rupees has been 
accumulated to ensure payment of land revenue and as a provi- 
sion in case of famine and other emergency, then two other objects 
are brought within the trusts which apply to “the second half of 
the profits"— viz. (1) the giving of Rs. 25,000 to the Hindu Univer- 
sity'at Benares upon certain conditions and (2) scholarships and 
help for indigent Kayastha students. 

Upon the face of this summary description of the trusts of the 
dee d it is evident tbat serious questions may arise under sections 
14, 16 and 17 of the Transfer of Property Act in connection with 
several of the dispositions in favour of relatives and friends. The 
consequences which would flow from this or that disposition being 
held to be invalid call for careful consideration, both as a matter 
of construction of the'deed, and also in view of the question 
whether the will of the settlor was revoked by the deed, in whole 
or in part, absolutely or conditionally. 1f the present suit had 
been a suit for administration of the trusts of the deed and of the 
assets belonging to Mabhadeo at the date of his death, detailed 
consideration of the problems presented by this settlement in the 
events that have happened might before now have elucidated 
the rights of the plaintiffs, whether as Mahadeo’s representatives 
or otherwise. But their Lordships find it difficult to understand 
why the invalidity of certain of the gifts to relatives should be 
supposed to be fatal to other dispositions apparently separable, 
or why the cheritable gifts should be thought bad because, though 
substantial, they do not involve a sufficiently large part of the 
settled property, or because the beneficial interest is not given 
to a specified individual or individuals. Nor does it now matter 
that the settlor reserved to himself-a power, which he never 
exercised, to revoke the trusts. There is in this case no question 
of any attempt to defraud creditors, and, as the settlor himself 
acted for years as trustee in carrying out the terms of the deed, 
the contention that the deed was a mere “paper transaction" 
'cannot be maintained. In so far as the settlor’s bounty to his 
relatives has been misguided and is contrary to law it will fail of 
effect, and other dispositions will also fail if they are dependent 
thereon or inseparable therefrom, But the deed is not an unlawful 
agreement under sections 23 and 24 of the Contract Act, nor does 
anyone suppose that the deed was intended to create a debutter,— 
still less that this Hindu was establishing a Mahommedan wakf, 
No doubt the authorities are clear to the effect that a disposition 
of property cannot b» supporte] as a dedication if it is not a real 
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dedication. Thus in the case of a wakf, before the Mussulman 
Wakf Validating Act (VI of 1913) it was held that the test was not 
whether the gift to charity was substantial but whether the property 
was substantially dedicated to charity [Balla Mal v. Ata Ullah 
Khan (1). The principle to be applied to the case of a Hindu 
debutter may be seen from Jadu Nath Singh v. Thakur Sita Ramji 
(2). But, though the settlor had certain religious objects, the case 
before the Board is in its general character a case of private bounty 
and educational trusts. The question which arises is not the quese 
tion of dedication, but of the application to these particular trusts 
of sections 14, 16, 17 and 18 of the Transfer of Property Act, or 
more strictly, as the deed was executed before 1929, of these 
sections read subject to the saving (at that time made by section 3 
of the Act) for the rules of Hindu law. Under these sections non- 
charitable dispositions bad for perpetuity will not be validated by 


` the presence of charitable trusts, 


As the case of Sookhmoy v. Monohursi Dasi (3) has 
been referred to by the High Court and cited to the Board 
in argument by learned counsel for the respondents, it may be 
noted that the Hindu rule against perpetuity was in that case 
applied to the provisions of a Hindu's will with the result that no 
independent gift for charitable or religious purposes remained, 
Six-sixteenths of the income was to be devoted to maintaining the 
family worship and the family for ever: this provision was held 
bad, no part of the corpus of the estate ever vesting in anyone 
beneficially. 


To treat the deed of otb April, 1914, a8 a nullity because of 
the “dominant” or “substantial” purpose of the deed as a whole 
is not in their Lordships’ opinion a conclusion warranted in this 
case by any principle of law. -It wil be open to any person 
interested, including any of the plaintiffs, in appropriate procee- 
dings to have the deed construed and its provisions so far as valid 
applied to the events which have happened, and all further 
questions settled whether arising under the deed, the will or on 
intestacy. But that the Kayastha Pathshala should be ejected 
from the trust properties in the suit now before the Board is in 
their Lordships’ opinion without legal warrant, and their Lordships 
will humbly advise His Majesty that this appeal should be allowed 


(1) (1927) L. R. 541. A. 372 (480) 46 C. L. J. 188 (196). 
(2 (1917) L. L. 44 I. A. 187 ; 26 C. L. J. 309. 
(3) (1885) L. R. 12 I. A. 105; I L. R, 11 Calc. 684. 
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and the decree of the trial Court dismissing the suit should be hs. 
restored with costs throughout. The cross-appeal must be 1936. , 
dismissed with costs, : The Kayastha Pat& 
H. S. L. Polak & Co. + Solicitors for the Appellants. bhala, d abad 
R. S. Nehru & Co. + Solicitors for the Respondents. Miraica Bhagwati 
8. P. K. Appeal allowed : si, George Rankin, 
Cross-appeal dismissed. E 


INDEX OF CASES... 


Vor. LXIV. 


amama ( O ) amame 


S Paar. 
Abandonment by under-raiyat-=Under-raiyat granting permanent lease 

without permission of the landlord—Under-raiyat vacating possession in 

favour of lessee ; see Under-raiyat _ : wn we , 5 


Account, Suit for-~Death of one of the principals —Agency, if terminates— 
Suit for account by the surviving principal, if maintainable—Limita- 
Hon- Indian Limitation Act (IX of 1908), Sch. I, Art 89—Two sets of 
principals appointing one agent under different instruments, bringing .--- 
one suit against the agent—Some common question of fact and law. 
involecd— Such suit, if affected by misjoinder of parties and causes of , 
action, 


When one man employs an agent, the agency is terminated by the death of 
either the principal or the agent according to section 261 of fhe Indian 
Contract Act, a 

If the same person continues to bə employed as an agent on the same = 
terms as before under the legal representatives of the deceased principal | 
a new agency is constituted and for the purpose of limitation a suit ` 
for acccunts during the period of the old agency must be brought `` 
within three years of the termination of the said agency e.g. the’ 
principal's death ‘assuming that there’ had been no previous demand Ane 
refusal to account. 

Where two or more persons appoint an agent by the same act or instru- 
ment and where only one of such principals die, the agency will continue 
if from the terms of the power given to the agent it did not appear that 
the power was jolnt and several. 

So on the death of one of the principals, the surviving principal by invok- 
ing the aid of the last part of article 89 of the Limitation Act, was enti- 
tled to get account from the agent. 

In a sult for account it appeared that the defendant was employed as an ` 
agent by two sets of plaintiffs (principals) at different times and by ` EE 
different acts and it also appeared from the scope of the agency that the 
same question of fact and law arose : 

Held, that the suit was not bad for misjoinder of parties and causes of 


EST: 


action, Monindra Lal Chatterjee v. Haripada Ghose . e 8587 
' Accounts in actions for breach of covenants-—Lease of mine Deductions fo 
E be made ; see; Ejectment w m ^39 


——— = stated, two clagses of, explained ; see Promissory note.,, M » 75 
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Accused, if to prove his innocence or adduce evidence in his defence or to 


make any statement ; sse Reference «e m 
Ast, construction. of—Full title of Act —Short title of Act, object of; see 
Ejectment Í E E 

= , construction of--Full title and preamble ; see Ejectment .. m 
—. declaratory — Previous rights, if taken away.; see Ejectment m 
~ enacting words of, are not always to be limited by the words of the 
preamble ; see Ejectment, - eve 
~, enacting words of, when they go beyond the preamble, cannot be cut 
down by reference to it ; see Ejectment T T 
—7, M public or private 5 see Ejzctment eae m 


— , private-—Rights of strangers are not affected by necessary implication + 
sre Ejectment 5 


~a short title of, objact of ; see Ejectment E on 
— XI of 1859, Secs. 6, 33 sis T 
—Á XLV of 1860, Sec, 483 ' » m 
— VII of 1870, Sec, 20 ex - 


—— I of 1872, Secs. 17, 18, 31 
—— IX of 1872, Sec, 2 (h) 
— IX of 1872, Secs, 25,24 
— I of 1877, Sec. 42 . 
—— | of 1877, Sec. 45 tite vee 
—— II of 1877, Sec, 42 i 
—— Il of 1882, Sec. 90 
smmm IV of 1882, Secss 2, 14, 16, 17, 78 
——- IV of 1882, Sec. 40 
— TV of 1882, Secs, 51, 111 cl. (g? 
— TV of 1882, Sec. 52 
—— IV of 1882, (as amended by Act XX of 1929), Sec. 58 Aas oon 
——~ VIII of 1885 (as amended by Act IV of 1928), Secs. 18 (2), 23, 155, 
155 cl. (a) : i T ev 


—— VILI of 1885 (as amended by Act IV of 1928), Secs, 26C, 26F. Cl. (3, ` 


26F cl, (3) 
women Vill of 1885 (as amended by Act IV of 1928), Secs. 26D, ay 
—— VIII of 1885 (as amended by Act IV of 1928), Secs. 26], so 
me VIL of 1885, Sec.48  , Sn see 
mm VIIL of 1385, (as amended by Act IV of 1928), Secs. 48F, 87,87 Cl. (4), 

87 cl. (5c) i 
—— VIII of 188%, (as amended) Secs. 102, Proviso, 106 

— 5 VIII of 1885 (as amended by Act IV of 1928), Sec. 109 
—— TX of 1887, Sec. 25 
—— VIIL of 1890, Secs. 32, 43 " 
—— I of 1894 (as amended by Act XIX of 1921), Secs, 4, 18, 22, 26 . 
— V of 1898. Sec. 164 i 
— va 1£98, Seo. 342 
mam V of 1898, Sec. 374 . 
— V of 1898 (as amended by Act XVIII of 1929) Secs. 517, 520 


e 


Pas, 


154 


43b, 558 


i 


Vota LXIV .] 
N 


Act—(Contd ). 
—— V of 1898, Sec, 526 Cls (a) and (c) 


(Il of 1899, Sch. I. Art. 1A 


—— II of 1899, Sch. I. Arts, 40, 7 
-— — V of 1908, Sec. a 


“—— V of 1908, Sec. 11 Expl. IV, 


—-— V of 1908, Seo. i1, O. 23, R3 


'— — V of 1908, Sec, 47 


— — V of 1608, Sec. 92 
—-— V of 1908, Sec. 110, O. 45 R. 5 


` = V cf 1503, 0. 9 R. 9 


— — V of 1908, O. 21 R. 15 

—— V cf 1503, Ov at Rr. 59, 60 

- V of 1928, O. 3a R. 3 

—— V of 1908, O. 41 Rr. 5 and 6 

— — IX of 1908, Sec, % Sch. I. Art, 85 
—-— IX of 1908, Sch. I, Art. 64 

—— 1X of 1908, Sch. I. Art. 89 

—« IX of 1908, Sch. I. Art. 182 CI. (5) 
— XVI of 1908, Sec. 17 

—— XVI of 1608, Sec. 17(1) (c) 


—— XVI cf 1908 (as amended by Act XXIX of 1929), Sec.-49 
—— XVil of 1908 (as amended by Act of 1930), Sec, 17:2) (vi) 
‘=o II cf 1909, Secs. 17, 46(), 5212) (b) 


"mn XI of 1922, Secs. 27, 41(1), 42, 49 


—« IV of 1928, if has retrospective effect as regards raiyat at 


—— ~ Iecal and personal, tests of ; see Ejectment 


rent ; aze Ejectment 
—— XX of 1929, Sec. 52A, 
— m IX of 1632, Sees. 69/2), 74(b) 
—— XII of 1972, Seca, 24, 25 


— ~ XII of 1932 (as amended), Secs. 37(b), 38 


—— XXIV of 1922, Sec. 3 Sub-Sec. (2) 
—-— II (Assam) of 1931, Sec. 4 


- —— V B. C. of 1919, Secs, 79,88 ` 


omen XV B, C. of 1932, Sec, 370(1) (ix) 


—— Vi(Bombay) of 1888 (as amended -by Bcmbay Act II 


Sec. 2(1) (a) 
—— X (Bem) of 1876, Sec. 4 


ew II C. Ps of 1893, Sec. 46, Sub-Secs. 3, 5 


Acts, if done in pursuance of a conspiracy— Evidence, nature of; see f 


Refert nce 


- INDEX OF CABES, 


[rr 


s.» ^ 


ird 


Adjudication order, if vests in the Officia! Assignee the Interest of the sons 


of the insolvent managing member in the family property governed ®by : 
the Mitakshara Jaw ; see Hindu Law—joint family i 


wee 


see 


Administration of justice, Interference with, taking the form of attempts to 


:608 TUE CALCUTTA LAW JOU RNAL, . (Vor. LXIV. 


Administration --(Conid.). 


—À 


depreciate the authority of the Court themselves when they amount to 


P P contempt of Court— Quasl-Criminal acts ; see Privy Council m 





of justice, Interference with, whether they be inferences in 
particular Civil or Criminal cases—Quasi-Criminal acts; sse Privy 
Council see ae 


“admissibility in evidence--Consideraion paid , as Selami-- Unregistered 


te 


receipt of certain sum as Selami for permanent lease of certain land ; see 
Permanent lease - vee 


ae in evidence—Compromise in a sutt for ejection=Enkance- 


ment of rent and granting of mourashi mokarari status by the compro- 
mise, if requires registration—Indian Registration Act (XVI of 1908 
and XXIX of 1929), section 49, afplicalility of—Tranafer of Froperty 
Act (XX of 1929), section 534. 

The defendant's predecessor took lease of the land in question from the 
plaintiff s predecessor at a rent of Rs. 3a year: Thereafter the plaintiff's 
predecessor brought a sult against the defendant's predecessor for ejec- 


iion. The suit was compromised and by the compromise the tenant 


agreed to pay enbanced rent at Rs. 5 a year and the landlord- granted 
him mokarari right to the land. In the record of rights, the tenants’ 
right was described to be mokarari : 


Held, that the compremise in the cace was admissible in evidence andes 
section 49 of the Indian ‘Registration Act as amended, to prove part 
performance of the contract for the purposes of section £3À of the 
Transfer of Property Act. 

Section 53A of the Transfer of Peoperty Act, will apply to all cases 
instituted on or after the rst April, 1950. Aswini Kumar Chatterjee 
v Nalinakha Bandopadhayay ios ay 





evidence— Destruction of original, nature of evidence—Bengal 
Tenancy Act (VIL of 1885), Section 50, presumption under-- Variation 
of vent, when sufficient to rebut presumption Landlord". s right to 
enhance reni— Bengal Tenancy Act, (1V of 1928), Section 307 — Court's 
power to grant compensation, how to be exercised. 


A plain copy of a document cannnot be admitted i in evidence unless the, , 


destruction of the original ig satisfactorily proved. The statement of a 


witness that many years ago, before he attained the years of discretion, - 
the original was burnt, isnot admissible in evidence, to prove such 


destruction. 

In order that the tenant may get the benefit of the presumption under 
Section 50 of the Bengal Tenancy Act, he must prove that the rent has 
been paid at a uniform rate for more than twenty years. 


The fact that there is a variation though of a small amount, will put an end 
to the presumption arising under Section 5o(2), if the excess amount 
had been actually realised and Is being realised by the landlord. 

Landlords ia this couatry in respect of agricultural lands, have a common 


in evidence - Document, copy of, when can be taken in 


PAGE, 
36 
36 


65 


558 
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Admissibility,— (Contd.). 


law right to enhance rent, and this right can aiy be taken away by 


express contract or by statutory provisions. 
Section 26] permits a Court to grant compensation to the extent of the 


landlord's fee, still in a special case the Court should consider what- 


would be the amount of such compensation. Shaik Arjidali v. Sm. 
Sarbasona Dassi 








in evidence— Suit for enhancement of morigage—Unregis- 
fered receipt showing extinction of mortgage debl-—Such receipt, d 
admissible in evidence, 

Where in a suit for enforcement of a'mortgage bond the defendants 
admitted the mortgage but asserted that the entire mortgage was satis- 
fied and in evidence thereof produced an unregistered receipt which ran 
as follows : —' On receiving Rs. 5090 In cash in respect of your entire 
debt and our entire dues, after amicably giving remission, I release’ yeu 
from your entire debt. Be it mentioned that from to-day nothing Is due 
tous” r 


Held, the receipt in the case, taking the same along with the case of the 


defendant before the Court, was a document by means of which the ; 


PacE. 


5I 


extinction of a right under the mortgage was sought to be established | - 


and as such its registration was compulsory ; and the document.could not |. 


be received in evidence as it was unregistered. 


It is not correct to say that unless there was a recital which clearly . 


expressed that a mortgage was extinguished, a receipt for payment of 
money due on the mortgage is admissible in evidence, though the docu- 


ment was not registered. Haranath Debnath v. Baishnab Charan 
Das 


ise eae 


Admission—Statement contained in the memorandum of appeal to the - 


Commissioner— Evidence ; see Revenue sale e m 
Admissions are not conclusive proof of the matters admitted, and in order 
to afford evidence on the merits the admission sought to be taken must 
be clear ; see Practice m m 
Advocate giving undertaking as not to asking for de novo trial; see 
"Transfer m m 
Agency, if continues --T'wo or more persons appointing an agent by the same 


-act or instument—- One of the principals dying; see Account, 
sult for 


Py ase een 





—, when terminates ; sea Account, sult for se m 
Agreement, if bar tospit--Agreement between plaintiff and Government, 
alleged to contain an admission by the plaintiff of the defendants’ status 
as talukdars under tbe Guerat Talukdars Act —Suit by ruler of. Limbdi 


State against mulgametis and landholders for a declaration that he, and ' 


not the defendants, Is entitled to bs registered as talukdar under the 
Guzrat Talukdars Act~Suit to be decided on merits ; see Practice — €. 


Annulment of incumbrance—Title of landlords by adverse possessioo—  ' 


Purchaser at rent execution saleTenant never given possession ; see 
Incumbrance 


10 


at 


478 
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Appeal, if defective —Appeal by mortgagees—Mortgagors defendants not 
made respondents in appeal ; see Mortgage m ID 

2, if properly heard by tha lower appellate Court— Appellate Court not 
discussing all the relevant evidence —Appellate Court not giving any 





reason for his dissent from the trial Court ; ses Permanent lease Ac 
~~ — to Privy Council, competenzy of —Appeal from Court of Record — 
Inflicting penalty, for contempt of Court ; see Privy Council... 3 


to Privy Council ~ Orders as orders in criminal cases Interference with 
the administration of justice whether they be inferences in particular 
civil or criminal cases or take the form ot attempts to depreciate the 
authority of the Courts themselves when they amount to contempt of 
Court are quasi-crimiaal acts ; sea Privy Council T ons 
Appellate Court, if to give effect to the plea of limitation—Party taking 





appropriate defence but does not put before the Court materials to sustain ' 
that defence ; see Limitation : via e 


— 





Court in reversing the fiadings of fact arrived at by the trial Court, 
what to consider ; see Permanent lease E bes 


Apportionment—Land, acquisition dod eer ee —Fudgment— 
Letters. Patent, Clause (15)—Land Acquisition Act (I of 1894, as amen- 
ded by Act XIX of 1921) section 26—Land Acquisition Act, section 
ag~—'Market valus’~Speculation on the value—Procedure to ba 
follonsd Different interests —Landlord and tenant—Tenant accepting 
the valuation —Landlord questioning the valuation but not. appor- 
Honment ~Valuation increased—Landlord’s shara~Tcnant, an occu» 
pancy raiyat. 

A judgment in a land acquisition case is a judgment within the meaning of 
"clause r$ of the Letters Patent. The judgment in clause 15 means a 


decision which affects the merits of the question between the ie patties by 


determining some right or Hability. 

By the Amending Act XIX of 1921, the award of a Court mado ina land 
acquisition case was placed in the same category asa decree, and award 
Is now a decree or. order of a Civil Court, and the statements of the 
grounds of such awards are judgments within tho meaning of the Code 
of Civil Procedure. 

The market value of lands acquired is to bz'determined as it was at tho 
time of the publication of the notification under section 4 of the Land 
Acquisition Act, 1894., 


Speculation on the value likely to be conferred on the lands taken , 


for a particular project by the completion of the project .itsclf, Is to bz 
excluded, 

In all valuation, judicial or otherwise, there must be room for inferenco 
and inclinations of opinion, which ‘belng more or less conjectural, are 
difficult to reduce to exact reasoning or to explain to ‘others; there is 
more than ordinary room for guess work ; and it would be very unfair 
to require an exact exposition of reasons for the conclusions 
arrived at. . 

` Where in proceedings under the Land Actjulsitlon Act, 1894, the owner of 
. 


Paas. 


62 


65 


513 


Vor, LX1V.] INDEX OF CASES. 


Apportionment—(Contd. J. f 
the land has objected under section 18 to the amount awarded, but not 


to the: apportionment between himself and tenants, who had accepted , 


the compensation awarded to them, the owner is not entitled to an 
increased amount resulting from his objection less the compensation 
accepted by the tenants, but only to such portion of the increased 
amount as accords with the apportionment awarded, the Government and 
not the owner is entitled to the benefit arising from the tenants having 
accepted compensation upon a lower value, 

There is no rulé of general application, applicable to apportionment 
between a landlord and a tenant with a permanent right of occu. 
Pancy ; rough and ready method has to be adopted, i 

"The lands acquired under the Land Acquisition Act, 1894, had tenants 
baving rights of occupancy on them and their landlords the Lakheraj 
right. The Collector valued the tenants’ interest in the lands at Rs. 275 
per bigha and the Lakheraj right of the landlords at 25 times the annual 
rent, and 5 years! purchase in addition for the loss of selami of the net 
annual profit from rent paid by the tenants. The total valuation of all 
interests in the lands acquired was about Rs. 450 per bigha. The tenants 
accepted the Collector's award. Ona reference by the landlords under 
section 18 of the Land Acquisition Act, 1894 the Special Land Acquisi- 
tion Judge lacreased the valuation to Rs. 1150 per bigha and held that 
the landlords claimants were entitled to get the full value of the land lesa 
the value of the tenants’ interest as valued by the Collector, that is, the 
landlords were to get Rs. 875 per bigha as their shares of the values of 


the lands. The Collector preferred appeals to the High Court against - 


these decisions, 

There was difference of-oplnion as between Judges, and the five appeals 
were dismissed in view of the provision contained in section 98 of the 
Code of Civil Procedure. The Collector preferred these appeals under 
clause 1€ of the Lettere Patent 1 
Held, that the appeals were maintainable under clause 15 of the Lettera 
Patent, as the decisions wera judgments, 

Rangoon Botoatung Company Limited v. The Collector of Rangoon is 
no Tonger law in view of the amendment of section 26 by Act XIX of 
1921: ' 

The Court accepted the valuation of Rs 960 per bigha arrived at by the 
Division Bench relying upon the basis of valuation afforded by certain 
transactions and oral evidence. 

That the landlords were not entitled to extra amount which the tenants 
might have received if they had not accepted the lower valuation ; the 
landlords were, therefore, only entitled to their shares of the compen- 
sation money, so much of the value of the lands acquired, as represented 
thelr interests in. the same. 

That in view of all the circumstances the landlords, claimants for come 
pensation, were entitled to get into two fifths of the value of the entire 
interest in the lands acquired viz, Rs, 960 per bigha, the statutory come 
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Apportionment--(Contd. J. 
pensaticn of 15 per cent to be added to the same. The Collector ot 
Dacca v. Golam Ajam Chowdhurl. sen " 
Apportionment between landlord and tenant with a ethasneet right of occu- 
pancy, rule of general application as to ; see Apportionment m 
"Article, if a contempt of Court -- Evidence, necessary ; see Privy Council — ... 
» if a contempt of Court— Whole article to be considered ; see. Privy 
Council : — ses 
———— of Limitation Act, wrong application of, effect of ; see Limitation ... 
Assam Land and Revenue Regulation, Sec. 6 Cl. (b) -Right acquired 











by prescription ; ste # Possession, suit for ©  . A eee si 
——— —— —— ; Sec. 154 CI. (1) (a), scope of ; see 

Possession, suit for oe 
Assam Legislature, power of, to make Ms" “gonducive to peace bed good 

government ; see Ejectment * ET m 


Assessment, fresh, order by Commissioner directing Income Tax Officer 
to make, after making further enquires, if valid- Assessment on company 
registered outside British India as agent upon footing of profits and 
gains accruing or arising through business connections with company 
registered in British India, under sections 42(1) and 43 of the Indian 
Income Tax, 1922 =No evidence showing the falsity of the entries in the 
books of the assessee— Legal rights resulting to the parties from what 
they in fact did and agreed to ; see Income tax u "€ 

of cosis incurred in carrying out settlement operation, is in 
respect of the land and not upon. the landlords, tenants and occupants ; 
see Cost m m 

——— — — 0n company registered outside British India as agent-Profits 
and gains accruing or arising through business connections with company 
registered in British India—Evidence to justify the assessment--Order 
by Commissioner directing Income Tax Officer to make fresh assessment 





after making further enquiry ; see Income tax a. m 
Award of a Court in a Land Acquisition case is a deoree or order of a Civil 
Court ; see Apportionment ove aes 


Benefactions as accretions tothe existing foundation—Benefactlons sub- 
sequently received—Persons making the gifts, not Joint founders with 
the original founder ; see Religious institution T - 

‘Benefit of the estate’ used In respect of debutter properties, what means; 
see Permanent lease T 

Bengal Criminal Law Amendment Act, 1925, Sec. 4, scope of; ser 

f Jurisdiction m T 

Bengal Municipal Act, Sec. 370(1) (ix, offence under—Burning of bricks 
without license —Resolution of Commissioners, if applies to the whole 
limits of the Municipality—Intentlon ; see License ^. sae e 

Bengal Suppression of Terrorist Outrages Act, 1932 —Accused. cannot 
suggest on appeal that the particular crime was not committed in 
furtherance of or in connection with the terrorist movement; ses 
Jurisdiction — vu" - m aa 


Pace 


2123 


194 


126 


194 


503 
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Bengal Suppression of Terrorist Outrages Act, Sec. 25—Local Govern- 


ment, power of, to appoint a Special, IN for trial of certain 


offences contained In the.schedule which are at punishable by death ; 








see Jurisdiction _ . m c 
———— ——— ————— —— » Sec. 25- Opinion of 
Local Government to be taken on what point ; see Jurisdiction - ws 
——— C 1933 Sec. 25, if 


empowers the Local Government to order a trial before a Special Magis- 
trate of a case of murder prima facie disclosed by prosecution evidence ; 
see Jurisdiction . T 
» (as amended), Sec. 35 
(b)—Possessioa ‘of proscribed book—Trying "Magistrate, duty of— 
Prima facis presumption of guilt ; see Prosecution” $e one 
Bengal Suppression of Terrorist Outrages Supplementary Act, 
Sec. 3 Sub-Sec. (2)—Intention of framers, if can be considered ; see 
Jurisdiction 2m 3 s oo 


ee 


























Sec, 3 Sub-Sec, (2)-- What procedure High Court to follow in hearing 
appeals ; see Jurisdiction. ee oes 





Sec 3 Sub-Sec. (2), scope of ; see Jurisdiction E P 
Bengal Tenancy Amendment Act (IV of 1928), if applicable to the case 
ofa raiyat ata fixed rate of rent—Cause of action arose before the 
amendment of the Bengal Tenancy Act, 1885—Suit for ejectment 
instituted after amendment ; see Ejectment ai s 
Bengal Tenancy Act, Chap. XIV—Auanulment of encumbrances —Purchaser 
at rent execution sale, if can defeat the title of landlord aes see 
Incumbrance m 
-——— , Chap. X—Expensss incurred in usus. out settle- 

ment operation in any estate or tenure, how to be defrayed ; see Cost ... 

, Chap. X—Survey and Settlement Manual, Rule 414— 
Assessment of costs Incurred in carrying out settlement operation— Land 
liable.; see Cost m - 
— —, Sec, 18, Ci. (2), if affects section 23 ; see Ejectment... 
——— , Sec. 23, inapplicable—No evidence as to breach of 








— 











contract ; see Ejectment m ose 
— ———, Sec, 23, if applicable to tenants holding at a fixed rate 
of rent ; see Ejectment "E dis 


, Sec. 26(b)—Value of holding—Trees or structures, 
part of the holding—Landlord to deposit not only the price of the land 
as stated in the Kobala butalso the price of the trees, if that is sepa- 
rately shown ; see Occupancy holding , m ws 
p Sec. 26 D—Occupancy raiyat given rights of gift, siis 
and exchange—Landlord, if can claim a premium ; see Contract m 
» Sec. 26 F, Cl. (2)—Trees not incumbrances ; see 
Occupancy holding ane oe 
| Sec. 26 F, Cl. (2), scope of ; see Occupancy holding ai 
. 
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421 


71 


478 


582 
582 


614^ THE CALCUFTA LAW JOURNAL, (Vou, LXIV: 


Bengal Tenancy Act Sec. 26|-—Compensation, how much, Court can 


e Rrant—Court to consider the amount of such compensation; ses- 





Admissibility in evidence em wa 
eee s Sec. 26]-—-Finding that the holding is always: liable oa 
transfer to pay a premium is not res judicata ; see Coutract ^o 


—À—À ——— —— 





» Sec. 26] —The question whether a holding is Hable on 


a transfer to pay a transfer-fee to the landlord can be re-opened in a ` 
regular suit ; ses Contract i -: 











» Sec. 26] --Transfer-fee of 20 per cent is not to be 


imposed on a holding where by a special contract the landlord has given. , . 


the right of transfer to the occupancy raiyat ; see Contract...  - m 
— ——, Sec. 26], decision ina proceeding under, effect of — 
Occupancy ralyat liable to pay transfer-fee Decision final and caanot be 
set aside ; see Contract m on 
» Sec. 48 (before sient j Contact to pay such 
rent as the under-raiyat agreed to pay at the time of his admission to 
the occupation of land—Contract, if void - Contract, if enforceable— 


























Effect of amendment ; see Under- -raiyat B ens 
— —— — y SEC, 48F — Holding of under-ralyat, nature of ; see 
Under-raiyat € sis 
a — 5, Sec. 50 — Small variation of rent, when puts an end 
to presumption ; see Admissibility in evidence ^ T «e 
—— » Sec. 5o-- Tenant to get the benefit, what to prove; 
see Admissibility in evidence "oc m 
Pert. —— , Sec, 87 is not exhaustive ; seg Uader- -raiyat see 
— M ———, Sec; 87, Cl: (4), if applicable to permanent sub-lease 
by under-raiyat ; see Under-ralyat : ^n e 
—— y Sec. 87, Cl. 5e if applicable to permanent "Diis 
from under-ralyat ; see Under.raiyat m ase 











1 Sec. 102 ProvisomResidential land not connected with 
agriculture or bhorticulture--Record, what to contain ; see Record-of-- 


rights i . Bue Lg MIL 


A — — ——, Sec. 106—Suit for correction of the entry ‘fit for rent’ 
into" held at a fixed rent of... sesse according to Patta "-—Land" ia suit, 
residential land ; ste Record-of-rights ` s. m 


mene, 








after February, 1929 ; sre Rent, enhancement of - mu" ETT 





— 





which tenant had never been put in possession by the landlord: at the 
time of creation ; see Incumbrance in E 


"Bengal Village Self Government Act, Sec. TOP TENE of suitin the: -! 


—, Sec. 109 (as amended) applies to cases instituted - 


, Seo. 161—Interests directly created by tenant as well ` 
as interests allowed to grow up by his sufferance or negligence—Land of ^ 


Paan, 
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absence of the plaintiff but in the presence of the defendant Fresh ie panes. 


whet@to be instituted ; see Suit, maintainability of — ^ V. o. desert 
———j Sec. 88-- Decisions to which ` Bünllty d 











is attached ; see Suit, maintainability of Cass S Uu 


Von LXIV], | 0. INDEX OF.CASES, 


hut 


Bijni Succession 2ct, i A when to be given the full effect ; 





ses Ejectment 5 sis ont 
— tr —, 1931—Preamble~‘Prevention’—Disputes which had 

already commenced ‘or were going on ; see Ejectment ~ a it. 
— , 19:1, after the declaration— Matter cannot come in 





under clause (c) of sub-section (3) of section 80A of the Government of ` 


- Indfa-Act ; see Ejectment "T oe 
. 1931, applies to the status of the holder of the Raj 
wherever the properties appertaining tothe Raj may ‘be situate ; see 




















Ejectment one ove 
— — —— om, 1931, ls a public Act y see Ejectment "T m 
—— ——- —, 1931, ls confined to succession to the Raj ~Title based 

on adverse possession ; ; see Ejectment we sii" 
—— — -, 1931; is intra vires the Assam Legislature ; see 

Mieten 7" i tts s - di 
—— —— ——, 1951, merely declared a rule of succession—Supples 

menting the customary law ; see Ejectment i ses "m 





—— —, Subject matter of, falls under section 16 "or ítem 47 of 
the central subjects ; see Ejectment m m 
—— —— ————, i931, Sec. 2--'Holder' Acquisitions made by any 
previous Raja ; see Ejectment T m 
ee — aoe, 1931, Sec. "n acc) of the Raj—Prevíous Rafa ; i 

i Ejectment ven one 
— — —À , SOC, 4 Declritlons contained in two auli-sentlons are ` 
Claw” ; see "Egit i "T ET 

-—, 1931, Sec. 4, construction of ; see Ejectment is 
Bombay Revenue Jurisdiction Act, Sec. 4—Absenco of elements of grace 
and of precariousness from the inam tenure ; see Deed oi grant 
Breach of restrictive covenant — Remedy ; see Ejectment 











vee 
aoe om 


Burden of proof—Adverse possession ; see Mortgage ` i 7 


“e wee 


of proof—Civil Procedure pen o. a1, R. 59— Possession -- Bene- 
ficiary ; see Claim 


—— ~ of proof—Fraud—Action . — on polices of fire insurance ; ser 
Privy Council practice ` . RS 


— ———— of proof, question of, is of little importance when the parties have ~ 


adduced all the evidence’ they desired ; see Religious Institution 


Reference 


"ee wee 


Central Provinces Tenancy Act, Sec. | 46--Function' of the registering 
Officer ; see Transfer of property 


s 


we, Sec. 46— —Registering Officer, df can 
enquire whether certain property sought to be transferred would. or would, 
not amount to an-cccdparicy right’; see Transfer ot property 








——————————————, Sec, 46, Sub-Sees. 3 and 5, scopes of; — 


see Tranafer of property" T" sis 
Cesser of commensality, if causes members of joint family separate in estate, 


—-—— of proof .in criminal -cases never shifts to the-accnsed ; see- 
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Cosser—(Conid). . . 
e when there is no division or severance of. right ; see Hinda Law 
Partition — mm 
Sharge, notice of, necessary ia the case of : a purchaser at an execution sale ; 
see Ejectment.- . m m 
Charge-holder, if can insist on retaining wrongful possession—Possession of 
a person holding decrees for recovery of royalties ; see Ejectment "m 


Civil Court, if can decide as ‘to the amount of revenue to be assessed—Agsam 
Land and Revenue Regulation, Sec. 154 Cl. (b) ; see Possession, 
suit for i P one 

Court, if can decide the mode or principle of assessment — Assam Land 
‘and Revenue Regulation, Sec. 154 Cl. <b) ; see Possession, suit for iva 

Civil Procedure Code, Sec. 'à-—]udgments--Statements of grounds of 
awards of Court in Land Acqulsition cases ; see: Apportionment "T 

—— — ——, Sec. L1—Several suits involving common issues 
disposed of in one judgment-~Appeal against the decree in one and not 
from the decree in the others ; see Res judicata ; sii M 

= „Sec. 11— Sult', if Includes appeal in Explanation H ; 

see Res judicata : Sod sint - 

: ——, Sec. 17, Expl IV~—Might and ought’; see 

» Ros judicata — oe on 

re — ——— X SEL, 47 —Declaratory decree, incapable. of execu- 

tlon—Declaration of joint liability for the debt, each debtor to -pay 











mitis aema ie come me 





half—One debtor paying creditors less than balf- Suit, if malntainable, 





for half the amount so paid by the debtor ; see Contribution E 
———————-—, Sec. 99 —Breach of trust, what la ; see Religious 
institution : m e 
Aet ————, Sec. 92 du. of proof; see Religious 
institution ; 5 m vee 
— — — — — —, SEC. 1 Relief, when to be granted ; see Religious 
2: institution A . du P oss 
a ane e eg Sec. ga—Subject matter of ilad for 
public and not for private, purposes ; see Religious institution om 
Slat os EE —, Sec. 92, scope of ; see Religious institution "€. 





— 





= mm my Sec. 110 Mere mistake in stating the value in the 
, plaint~Other side not _Prejudiced by having to resort to a different 
forum—Plaintiff, if can show. real value of the subject matter of the suit 


AC 
NN susct ap m 





suit, when allowed ; see Estoppel : E ve 
»O.2 R.a2—Mortgage- Kobala for the mortgage 
amount and for cash payment —Covenant in the Kobala, that in case of 











O. 9 Rç, Inapplicable--Sult filed in Union Court, 


Y dismissal oL Plüiotit absent but defendant present—Subsequent sult Ton: 


the same cause of action 2 see Suit,” maintainability of ` »is 


in the Court of first Instance ; see Estoppel dis ET 
—— Sec. 110— Variation of value of subject. matter of- 


dispossession, the whole of the consideration with interest payable—Suit ` 
V ^ on the cash amount paid ; set Mortgage qs aem we, 


Paat. 
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1 e 


Civil Procedure Code, O. 21, R. 15—Procedure to be followed on the death 
i of one of the two decree-holders ; ses Executlon, application for - 


anaana m—— à s —Q 





——— —— ——— —, 0. 32, R. 3—Procedure followed in appointing 
guardian od litem defective Decree. passed —Suit brought to set aside 
such decree and the decree declared null, vold and inoperative =Effect of 


such. decree ; see Revival AT ae 
ee GE ISAE O. 41 Rr. 5 and 6- Security bond, -form abs see 
Security bond . e "T 


Claim —Execu!ion of decree -Civil Procedure Code (Act V of 1908), O. a1 
Rr. 59, 60—Burden of proof —Title — Possession of Benamidar. 


Ina matter coming under O. 21 R, 59 of the Code of Civil Procedure, - 


1608, the question is whether the judgment-debtor or his trustee is in 
possession. There is the supplementary question whether the judgment- 
debtor is or is not the beneficlary in possession. But taking as a com- 
pound question; the. question is one of possession, the other question 
being. purely supplementary must be treated as one question and the 
onus is on the object or. 

In this, case the- object or, a Hindu, was the wife of the judgment-debtor 
and liyed in the same house and the same property was in dispute. The 
objector was found to be in possession of the property. In execution of 
decree, the decreesholder attached the house, and the objector preferred a 
claim to ‘it t 


Held, that the question of possession being the only question which the 
Court was to decide under rules 59 and 6o of order 21 of the Code of 
Civil ‘Procedure, 1908, the objection of the objector was allowed, the 
question of title was not entered into. Butto Kristo Paul & Co. 


Ltd. v. Harendra Nath Ghose tee - 
— dM fraudulent— Claim made by the assured is grossly exaggerated to 
the knowledge of the assured ; see Privy Council practice ... es 


—— made by the assured is grossly exaggerated to the knowledge of the 
assured- Fire Insurance policy, suit on — Claim is fraudulent so far as the 
assured is concerned ; ses Privy Council practice m Em 


~ Commensality, cesser of, if causes members of joint family separate in 
estate; when there Is no division or severance of tight; see Hindu Law 
=- Partition n m m 


Compensation, how awarded— Landlord and tenant ~Tenant accepting the 
Collector's award—Amount of compensation increased on landlord's 
objection under section 18 of the Land Acquisition Act ; see Apportion- 





` Compound Interest, if legal ; see kutivdst m" ase 
— interest at a rate exceeding the rate of interest on the principal 
money, is in the nature of a penalty ; see Interest m - 


` Confession made toa Magistrate and not recorded by him under section 
164 of the Code of Criminal Procedure, if can be proved in the trial 


a O. at, R. so, scope of ; see Claim at nis 


611 
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Confession -— (Contd J; 
of the person confessing by the Oral evidence ‘of the said Magistrate ; Lai 
. 86 Criminal law T T 
Consecration—Deity considered as living image ; see Endowment ac d 


Consent decree including properties outside the scope of the suit—Decreé 
not framed i in accordance with the provisions of order 23 rule 3 of the 
Code of Civil Procedure, if requires, registration ; see Res Judicata- — ses" 
Conspiracy—Agreement can be inferred from acts and conduct ; j see 
Reference ni ves 
Express proof, if necessary ; see Reference s ove 
Contempt of Court—Reasonable argument or expostulation offered against 
judicial act as: contrary to law or the public good-—Local conditions to . 





Pt eh 


be considered ; see Privy Council Ve ET 
— —— ol Court, doctrine of--Local conditions to be considered ; see 
Privy Council T CE 





of Court, doctrine of,as applied.to public criticism —Publication 
of comments on administration 9r: justice by M ; see Privy . 
Council eee "E 

Contract—Bengal Tenancy Aet (IV of 1928), section 269, Ntadiss 
undsr—Decision in such proceeding, how far res judicata —Terms in a 
Kabuliyat between landlord and occupancy raiyat, if precludes the land- 
lord to realise landlord's transfer fec. 

The decision In a proceeding under section 26] of the Bengal Tenancy Act 
to the effect that an occupancy ralyat is liable to pay transfer fee is 
final and cannot be set aside. But the finding in that proceeding that 
the holding in question is always liable on transfer to pay a premium . 
cannot be held to be res judicata, The question whether the holding 
is Hable on a transfer to pay transfer fee to the landlord can be re- 
opened in a regular suit. 


A transfer foe of 20 per cent is not to be TE on a holding where by a 


special contract the landlord has giyen the right of transfer to the 
tenant (occupancy raiyat): 

Where the terms of a Kabuliyat, executed by the tenant fn 1909, ore 
before the amendment of the Bengal Tenancy Act and accepted by the 
landlord ran thus : 


`e shall be enjoying the sald annua! ralyati in succession to my sons and, . 
grandsons with the rights of gift, sale and exchange" i 

Held, that the landlord was not entitled to go behind the contract 
and claim a premium under section 36 (D) of the Bengal Tenancy Act. 

Held, also, that by the amendments of the Bengal Tenancy Act, the legisia- 
ture intended to improve the conditions of the raiyats. " 

That it was not the intention of the Legislature to make worse the position 
of a tenant who had by a contract obtained from the landlord a right U 
to transfer his holding. Joy Chandra Bhowmik v. Kali Kinkar ^ 


Na : ^ Tm 
— — a8 to what is to be in future, validity of—Deed of'partition | see 


Hindu Law—Partition vee T 


PAGE. 
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Contract Act, sections 23, 24— Trust deed not an unlawful agreement— 
Disposi ion in favour of relatives and friends—Separate gifts ; see Trusts 


Contractual rent, if recoverable - Suit for rent against under-raiyat brought A 


after amendment of Section 48 of the Bengal Tenancy Act in 1938 ; see 
Under-Raiyat 


DTI à e 


Contribution, suit for— Plaintiff not paying any sum in excess of his own 
Share —Suit, if premature— Declaratory decree incapable of execution 


HiaintifPs remedy—Suit if barred by Section 47 of the Code ef Civil 


Procedure (Act V of 1908). 

J. the father of the plaintiffs, executed a bond in favour of A for a sum of 
Rs. 12000. ‘Later on there was a suit for partition between J. and his 
nephew, the defendant. The suit was referred to arbitration. The arbi- 
trator gave his award on 8th October, 1928 and in accordance with the 
award a decree was passed in the said partition suit. One of the terms 
in the award ran as follows: “I hold and declare that this was a debt of 
the Joint cstate and the defendant Harendra Nath is liable for half the 
amount of the debt that remained tinpaid at the date of the institution of 
the suit.” The plaintiff paid on several dates ‘in February 1927 and 
May, 1929 Rs. 1250. He stated that inasmuch as the liability for the 
sum due on the aforesaid bond with interest was declared by the said 
decree on award to be a foint liability of J. and the defendant, the latter 
was bound to pay half of the said amount of Rs. 1250 together with 
Interest. " ; 

Held, that as the plaintiff had not paid the creditor anything in excess of 
his share of the debt, the suit was premature, he having no cause of 
action for recovering any sum of money from the defendant on the basis 
of bis payment. If and when he pays more than half of the sum due to 
the creditor, cause of action for the amount paid in excess of bis share 
would arise. 


As the decree was a declaratory one Incapable of execution, the suit was not 
barred under section 47 of the Code of Civil Procedure. Ral "Dhireri- 
dra Nath Choudhury v. Rai Harendra Nath Choudhury üi 

Constructive notice of covenant in the head lease—Lessor and sub-lessee ; 
see Ejectment : (i m 
Contract, novation of-Mortgage—Subsequent Kobala executed for the 
amount due on mortgage and for gash payment—Tovenant in the Kobala 


that the whole of the consideration money to be realised in case of dis. 


possession ; see Mortgage ie m 
Copy of dccument, when can be admitted in evidence ; see Admissibility. in 
evidence 


Costs—No relief claimed against a person } see Hindu Law-Partition "m 
Cost or compensation, absence of provision iu the enactment as to, effect of— 
Enacttnent passed pending suit ; see Ejectment 


D 


Costs, assessment of, incurred in carrying out settlement operation, is In r8- 
pect of the land and not upon the landlords, tenants and occupants ; 
see Cust ` i 


55 


` 209 


6a 


St 
147 
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Costs incurred in carrying out se'tlement operation, how to be defrayed P 


see Cost 


P ane ane 


— e- ~ incurred In carrying out settlement operation, if can be realised from 


purchaser at revenue sale— Purchaser annulling putni—Certificate issued 
against putnidar--Certificate amount subsequently transferred in the 
name of the purchaser—Survey and Settlement Manual, Rule 44 ; see 
Cost 


woe nee 


—— of settlement optralions— Recovery from the putnidar— Property sold 


for arrears of revenue—Futnidar’s interest annulled by purchaser at 
the revenue sale— Such. purchaser if liable for the cost of settlement 
operations due from the outgoing putuidar — Bengal Tenancy Act (VII 
of 1885), Section 114 and Rule 414 of the Bengal Surzey and Settle- 
ment Manual of 1917, provisions of— Assessment of such cost, on whom 
made. 


În accordance with the provisions contained In'Section 114 of the Bengal 
Tenancy Act, expenses incurred in carrying out settlement operations 
under Chapter X of the Act, in any estate or tenure, are to be defrayed 
by the landlords, tenants and occupants of land in that estate or tenure, 


in such’ proportioh’as the Government, baving regard to all the circum- | 


stances may determine. 
Assessment of costs is not upon land but upon the landlords, tenants and 
occupants, The assessment is however in respect of the land. 


The cests of settlement operations in a Mahal were apportioned between 
the Zemindar and the Patnidar under Section 114 of the Bengal Tenancy 
Act, on assesment of the same after the termination of the settlement 
preceediogs. Certificates under the Public Demands Recovery Act were 
issued for recovery of the expenses Incurred in carrying out the settle- 
ment operations so far as the share of expenses payable by some of the 
putnidars was concerned, Thereafter the Zemindart was purchased by 
the pläintiff at a sale for arrears of revenue. The plaintiff after his pur- 
chase annulléd the -Patnis la respect of which certificate had been 
issued. The certificates were transferred to the name of the plaintiff. 
The amounts covered by the certificates originally issued against the 
patnidars were realised from the plaintiff. Oa a claim by the plaintiff 
for cancellation of the certificates transferred to the name of the plaintiff 
and for refund of the money paid by bim 1 


Held, the plaintiff having obtained possession of the lands appertaining to 
the Patnis in respect of Jands of which there was assessment of costs la 
settlement operations, and which were annulled by his purchase at a 
sale for arrears of revenue, was the person from whom the costs of the 
settlement operations were recoverable, 

Rule 414 of the Bengal Survey and Settlement Manual which provides for 
the realisation of such costs, speaks of transfer or abandonment of tha 
estate or tenancy. 

The possession of the plaintiff by virtue of a sale for artears of revenue was 
not, for the purpose of realisation of cost for Settlement operations of 
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Costs—(Contia.). 
lands appertaining to a tenure within his Zemindari, the Boden of 
the Interest of a defaultlog proprietor but that of the lands appertaining 
to tenure in respect of which there was a llability to be discharged by 
the person in possession by operation of a special provision of the law 
made in that behalf. The Secretary of State for India in Council 
v. Kumar Kamala Ranjan Roy “ies "t 
Counterfeiting trade marks and commercial designs—Actlon, when to be 
brought in a Criminal Court and when in a Civil Court —Test to be 
applied ; see Trade mark / m aoe 
Court, if can declare invalid, annul or make void a law passed by Indian 
Legislature ; see Ejectment. E vs 
— ——has power to determine if it has or has not jurisdiction to entertain a 





suit or proceeding ; see Mortgage ae wee 
is given wide-power to add a party to a suit or an appeal ; see Ejept- 
ment 


eee «e 


= — to look to general scope and purview of amended Act and remedy 
sought to be applied—Former state of law; see Rent, enhancement of 
Court-Fees Act, Section 20—Unspent amount of custody fee deposited in 
court-fee stamps, if can be refunded —Procedure to be followed ; see 
Custody fee "T m 
Covenant, restrictive—Constructive notice of covenant in the head lease— 
Lessor and sub-lessee ; see Ejectment sss se 
———- , restrictive, binding on sub-lessee—Covenant to keep pillars of 
certain width ; see Ejectment ves 
—-——-—, restrictive, breach of ~Remedy ; see Ejectment 
———— ~, restrictive, essentials of ; see Ejectment 


DI 
noe aoe 


—————-, restrictive, in the lease-- Mortgage by way of süb-lease for the 
residue of the term less 2 days--Mortgagee in possession ; see Ejectment 
——— —, when restrictive ; see Ejectment m "m 
—— — +» in the head lease, constructive notice of—Lesscr and sub- lessie ; 
see Ejectment ove - 
—— —-— is for protecting the reversion of the lessor—Covenant in the 
lease that the lessee is to keep pillars of certain width of coal; see 
Ejeciment m one 
— — — — running with land—Breach of covenant to keep pillars of certain 
width in the lease, by the sub-'essee—Remedy of lessor by injunction i 
aee Ejectment m "m 
~~- to keep pillars of certain width —-Restrictive covenant binding on 
sub-lessee ; see Ejectment m m 
— — —— to keep pillars of certain width, of coal, isa covenant for protec- 
ting the reversion of the lessor—Lease of coal mine for 499 years; 
see Ejectment : m m 
—— — — - restrictive, law as to, closely follows the law of England; sre 
. Ejectment T awe 
Criminal Jaw -—Evidence of confession —Admissibility of—Oral evidence 
of Magistrate—Magi_terial confessions —Confession made to Magis- 





E: 
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Criminla Law —(Con#d.). 2 
trate not recorded by him—Criminal Procedure Code (Act V af 1898) 
* section 164. 

A confession made to a Magistrate and not recorded by him: under section 
164 of the Code of Criminal Procedure cannot be proved in the trial of 
the person confessing by the oral evidence of the Magistrate to whom 
the confession had been made. Nagle Ahmed v. The MS 


Emperor | see 
Criminal Procedure Code, Section 164—Oral evidence of Magistrate not 

~ recording confession, if admissible ; see Criminal law ak i 
— — ——— ——À s Sec. 542—Statement not read over to ‘tia 





- -Magistrate, when apprised, gave further opportunity to make a state- 
ment : No assertion that the original statement incorrect; see 

' ^ Irregularity . T m 
» Sec, 274— Admissibility in evidence—High 
Court to lean in favour of the accused—All evidence tendered by the 
prosecution which is of doubtful or remote relevance to be excluded ; see 


MÀ — — te n 





Reference eis iets 


— — —— —— enn, Sec. 374— Duty of High Court ; see Reference 
———— — , Sec. 374--High Court, when to order retrial ; 
see Reference "m m 
amm, Sec. 374, reference under— High Court, if con- 
fined either in ácquitting the accused or ordering a retrial ; see Reference 
» Sec. 517—Magistrate directing restoration of 
'* things to the complainant, after acquittal of the accused—Sessions 








— 








—— —— mn, le Sn 








Judge, if can revise the order ; see Jurisdiction T 
—— — » Sec. §17 (as amended by Act XVIII of n. 
effect of ; see Jurisdiction ase T 
——— —— — —— —, Sec, £26 Cls. (a) & irap of justice 
Standard ot. propriety ; see Transfer ove ave 
Criticism, contained in the article, alleged to ba contempt of court, is well 
' founded, if to be discussed ; see Privy Council ei m 
Cross-objection—Petition, treated as ; see Ejectment - ii sea 


Custody /se, unspent— Deposited in Court in Court fee stamps — Value of 

the couri-fee, if can be refunded— Procedure to be followed — Paragraph 

790 Note (3) of ihe Rules and Orders—Court-jees Act (VII of 1870) 
Section 20. 

The unspent amount of custody fee deposited in Court in court-fee stamps 


can be refunded and the procedure laid down in paragraph 799 Note (3) 


of the Rules and ‘Orders should be followed ! Umesh Chandra De v. 








Mahim Chandra Saha m 
— , unspent amount of and deposited in Court in boni ttes stampa; 
7 if can'be refunded—Procedure to be followed ; see Custody- fee - ud 
Damages—Acting fraudulently and in a manner wholly. unauthorised and 
unlawtal ; ; see Ejectment m s 
—— :Interest— Breach of restrictive covenant by sub-lessee ; j see 
Ejectment $ : m vas 
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Damages~recoverable-from the mortgagee by way of sub-lease for breach of 
covenant in the lease—Mortgagee in possession ; see Ejectment 


Decision, authority of, as to applicability to different statute ; see Eject- - 


ment 


Declaration, subsequent, that the resolution passed for voluntary liquidation 


was void — Effect on proceedings subsisting declaration ; see Ejectment... 
Declaratory Áot— Previous rights, if taken away ; see Ejectment T 
Decree, consent, not made in accordance with order 23, rule 3 of the Code 
of Civil Procedure, if enforceable in execution ; see Res judicata es 


samen —-, Consent, not framed in accordance with the provisions of Order 23 
Rule 3 of the Code of Clvil Procedure, if requires registration~Regis- 
tration Act (as amended by Act of 1930), Section 17(2) (vi); see Res 
judicata E "m 

—, consent, not framed in accordance with the provisions of Order 23, 

Rule 3 of the Code of Civil Procedure, passed before 1st April, 1930, 

iacluding properties outside the scope of the suit, if to be registered ; 

see Res judicata 

— ona charge, effect of ; see Ejectment ve 

———— passed on a person is set aside by a subsequent proceeding, dud 
decree declared null, void and inoperative in a subsequent proceeding ; 
see Revival PES s 

—— -— passed in a suit to set aside a decree, setting aside the decree, effect 

of ; see Revival ia m 

Dedication of temple to the public Inference Representation ; see Reli- 

gious institution 








——- - of temple to the public— Inference— User by public of the shrine ; 
see Religious institution T 


Deed of grant—Interpretation  of— Grant of soil or share of reVenue— 
Inam property— Exceptional limitation of ordinary rights of inamdar 
to be clearly proved—Failure to enforce reservation for 100 years - 
Presumption of lawful crigin—enjoyment.of inam tenure without 
question for 70 years—Furisdiction—Absence of elements of grace and 
of precariousness from the lenure— Bombay. Revenue Jurisdiction Act 
(X Bom, of 1876) Sec. 4.—Tenure. 


The plaintiff's ancestor held the office of Dewan of the Kolaba State from 
1802 until the annexation by the East Indian Company in 1840, and in 
reward for his service he obtained two separate grants, one for himself, 
and another for himself and his associates, The first grant-of the village 
of Kaproli on asth January, 1816 wasan ordinary inam grant, The 
second deed of grant of other villages on 26th January, 1816 states :— 
"Considering that what bas been given to you shculd go on from gene- 
ration to generation a nemnook is granted to you in inam. The detalls 
are as follows. Cash amount Rs,7,002. Nemnook to you". Then 
after setting out the other nemnooks to his associates the deed states as 
regards Vinayak that--"for the actual payment of the nemnook ths 
following villages in Taluka Manikgad are allotted,” 
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In 1818 the plaintiff's ancestor obtained the further security of a guarantee 
* from Fast India Company of the continuance of those grants, as also, of 
a cash allowance of Rs. 2,000 payable by the Treasury, and of payment 
* of the State's indebtedness to bim. The relations of the State with the 
paramount power are regulated by Article Gth of the Treaty of 1882, 
which recites the guarantee as “a guarantee to Vinayak and his asso- 
clates of certain villages and lands of the value of Rs. 15,001 as per the 
annexed list (annexure C) which the Company's Government had under.” 
taken" to the said Vinayak ‘“‘this,helrs and successors, together with 
certain other persons herein named. The plaintiff's predecessors had 
been in enjoyment of the rents and profits of guaranteed villages and 
lands in the same way as other inamdars down to 1917. The plaintiff 
on the goth June, 1923, filed a sult for declaration of title to hold the 
suit lands as inamdar with full proprietary rights. 


Paragraph 7 of the defendant's written statement is as follows: “If the 
Government allowed the plaintiff's ancestors to retain any of the said 
lands or villages in their possession it was done as an act of grace, and 
more for the convenieace of the Company's administration than as a 
recognition of any rights of the plalntiff's ancestor” i 


Held: As to the interpretation of the grant guaranteed to Vinayak : (1). 
The plaintiff is entitled to restoration in full of the Inam property held 
by his predecessor asinamdar. (2) Even assuming that inams were 
sometimes "qualified by the exaction of all proceeds exceeding the in- 
tended value of the original assignment’', such an exceptional limitation 
of the ordinary rights of an inamdar should be very clearly proved and 
in this case it is negatived by the failure to enforce such a reservation for 
more than a hundred years (3) Long enjoyment of this inam tenure , 
without question for seventy years raises a presumption that it had a 
lawful origin and that presumption has not been rebutted 3 


Held, as regards the question of jurisdiction : 

(1) Qa the facts of this case, there is absence from the tenure of these 
lands that element of grace and of precariousness which is attached to all 
of such tenures. 

(2) That the tenure of those lands ts not a tenure of the kind specified in 
section 4 of the Bombay Revenue Jurisdiction” Act. Sardar 
Vinayakrao Dhundiraj Biwalkar v. The Secretary of State for 





India in Council s see e 

of partition—Intention of parties to be expressed clearly and unam- 
biguously ; see Hindu Law~Partition TI m 
Deeds, interpretation of —Rule ; see Hindu Law Partition ese oe 


Defendant, if tenant—Plaintiff recorded defendant as tenant in a Procee- 
ding ugder section 155 of the Bengal Tanancy Act—Defendant is not 
required to prove the maaner of acquiriog the holding; see 
Ejectment is ou 

—— not to prove the manner of acquiring the holding— Plaintiff 
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Defendant —(Conid.). 
recorded defendant as tenant in a proceeding under section 15: of the 


Bengal Tenancy Act ; see Ejectment m "m 


Dispute over trade marks and commercial designs, where to be brought— 
Civil or Criminal Court—Laying by ; see Trade mark „u on 
District Judge to exercise powers within limits provided by law ~ 
Exercise of such power should not be arbitrary ; see Guardianship 
proceeding in iv 
Division by the members of the joint family of their rights to or 
severance of their interest in, the estate, effect of ; see Hindu Law — 
Partition EM m 
Document, if properly registered —No intention to demise certaia shares in 
some properties lying within the local limits of the jurlsdiction of the 
registering officer where the document was registered —Intention is a 





"question of fact ; see Registration ET v 
——— „copy of, when can be admitted in evidence; see Admissibility 
in evidence 


nm D 


Durputol created in 18:2, if compulsorily registrable ; see Incumbrance se 


Ejectment-- Bengal Tenancy Act (VII of 1885 as amended by Act IV of 
1928), Sections 18 cl. (2), 23, 155—Ejeciment of a raiyat ~ Section 23 
of the Bengal Tenancy Act, if affected by Section 18 clause, (2) ~ 
Section 23, tf applicable to tenants at fixed rates, old and amen- 
ded lam-—No evidence of breach of contract, section 23, if appli- 
cable -Cause of action after amendment of the Bengal Tenancy 
Act but tenancy previous, old or -new law applicable - Limitation — 
indian Limitation Act (IX of 1908), Schedule I, Art. 33. 


The fact of a proceeding under Section 155 of the Bengal Tenancy Act 
shows that the plaintiff has recorded the defendant as tenant and it is 
immaterial in what way the defendant has acquired the holding. 

Clause (2) of Section 19 of the Bengal Tenancy Act does not affect Section 
23 of the Act. Under the previous law, Section 23 had no application 
to tenants holding ata fixed rate of rentand the amended Act has 
made no alteration as regards the applicability or non-applicability of 
Section 23. mE 


In the absence of any evidence of any breach of a contract between the 
landlord and the tenant, under the terms of which the tenant is liable to 
be ejected, Section 23 of the Bengal Tenancy Act, is inapplicable. 

In the case of a raiyat at a fixed rate of rent, when the cause of action arose 
before the amendment of the Act in 1928, the provisions of the old and 
not the amended Act is applicable, though the suit for ejectment wad 
Instituted in 1930. ! 


In a suit for ejectment under Section 125 clause (a) of the Bengal Tenancy 
Act instituted int 1337 B. S. i. e., in 19:0 the evidence is that the plain- 
tiff knew about the conversion In 1334 B. S. : a 

Held, that the suit was barred by limitation. Shib Chandra Sarkar v. 
Panchanan Kolay s , 
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Ejectment — Mining lease for 409 years—Lease, construction of—Right of B 
reversion—Restrictive covenant—Covenant for benefit of the lessor ~ 

o Maintaining pillars of certain width—Bensfit of some ascertainable 
property —Remedy in case of breach of restrictive covenant—Injunction- - 
as well as damages—English law, applicable to restrictive covenant - 
Transfer of: Property Act (IV of 1882), Secs. 40, 68—Damages— 
Principle—Acting fraudulently —Acting in a manner wholly unautho- 
rised and unlawfnl—Deduction to ba made Interest. on amas 
avarded — English mortgage. E 

In the case of restrictive covenants, the question of constructive notice as 
to the covenants contained in the head lease, becomes very materíal 
even if there be want of privity of contract or estate as between the lessor 
and sub-lessse, 

It is essential for a covenant to be restrictive that the covenantee must 
retain some Interest in the land for the benefit of which the covenant is 
entered into: ‘ 

.. The covenant must be for the benefit of some ascertainable property retain- 
“ed by the covenantee, It is not correct to say that the property for the 

benefit of which restrictive covenant is entered into must be independent 
of and outside the demised premises in the case of a lease, which is not 
an out and out sale. 

In the case of breach of restrictive covenant remedy by way of injunction 
as well as damages would be available against the assignee. 

The law as to restrictive covenants in India closely follows the law in 
England. 

If a man furtively and in bad faith robs his neighbour of property, and be- 
cause it is underground, is probably not for some time detected, the Court 
of Equity will punish fraud by fixing the person with the value of whole 
of the property which he has so furtively taken and making him no 
allowance In respect of what he has done as would have been justly made 
to him if the parties had been working by agreement or if they had been 
the one working and the other permittiog the working through a 
mistake. 

Accounts in actions for breach of restrictive covenants in the Court: of 
Chancery have been directed on two footings; sometimes an allowance 
for the costs of severance or getting the coal has-been made and somes 
times. it has not. In all cases an allowance has been made for the cost 
of bringing the coal to the bank. In Trotter v. Maclean there is au 
entimeration of cases which decide whether the milder or the harsher rule 
should be applted. The harsher rule has been applied where the Courts 
have found fraud. It has been applied where the Court has sald 
that the defendant has acted in a manner wholly unauthorised and 
unlawful, 

On the 13th April, 1921, the plaintiffs as the Shebaits of the deity, 

grantgd ‘a lease for 499 years of 181 Bgs, of undergroud minetal rights 
in favour of defendant No. r, who afterwards created defendant No, 1: 
his trustee on g8th September, 1921. Defendants Nos. 1 and ti 
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transferred the leasehold to defendants Nos. 2 and 3» who on the 26th 
February, 1923 and 17th December, 1926 borrowed money from- defend- 
ants Nos, 5 and 9 by executing mortgages by way of sub-leases for the 
residue of the term leas a days. The mortgage by way of sub-lease 

- provided-that the mortgagees (the appellants) were to take possession but 
the mortgagors were to pay rent and royalty, The mortgagees took 
possession of the colliery on 19th December, 1926 and started working 
the same. On the 14th September, 1928 the plaintiffs wrate to the 
appellants a letter complaining of the breaches of the terms of leass of 
1921, The latter refused to make over khas posssossion. The pillars 
were worked out secretly contrary to the covenant. No laches was 
attributable to the plaintiffs in not discovering the secret working. 

The lease of rsth April, 19a1, contained amongst others, the following : 
“In the pits which 1” (the lessee) “shall make in the land settled I shall 
keep proper pillars of coal for supporting the roof, etc. I shall keep 
square pillars of coal at least 12 cubits in dimensions at an interval.of 
every 8 cubits and shall keep the mine clean. For inspection of the 
said work and other works, you or your officer or the surveyor appointed 
by you'" (the plaintiffs) “shall be entitled to go under the mine and 
I shall be bound to show you or them all the places underground in the 
mine. Ifany sort of damage be caused to your property on account of 
not keeping such coal pillars or for not keeping the mine clean, I shall 
be liable for the loss at the rate of Rs, 2,000 per bigha for such extent 
of the property as would be damaged. Whenever any of you or your 
officers will inspect mine, he will note his remarks in my books. I shall 
keep in tact the limits and boundaries of the land settled. I shall pro- 
perly close the mouth of the exhausted pits by making pucca “masonry 
structures approved of by you. If Ido not do so,1 shall be bound to 
pay you the amount of loss sustained by you or the costs that may be 
incurred by you for closing the same "' : 

Held, that the mortgage was not an English mortgage which would have 
vested the whole legal interest in the mortgages and created a privity of 
estate between the mortgagees of the lessees and the’ lessor. It was an 
avsigoment of a lesser term and therefore it.created no privity of estate 
between the lessor and the sub-lessees. " 

Obiter : Even if the sub-lease was for the whole of the residue of the term 
it would not operate otherwise. 

That the covenant in the lease was a restrictive one and bound the mort 
gagees sub-lessees (the appellants) and that in law damages were 
recoverable from them for breach of covenant regarding the keeping of 
pillars on the ground that there was no privity of contract between them 
and the plaintiff, 

The covenant to keep pillars of certain width was a negative one 
though affirmative in form and was a restrictive covenant and as sudh 
was binding not only on assignee (absolute) of the leasehold but also on 
spb-lessess, ' . : : 
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The head lessor had a remedy by injunction against the sub-lessees for 
e it, was a covenant “which runs with the land” as also for damages 
against them, 
« That the lease had some interest in the lessor ; that is, the lessor had a 
right of reversion. 
That the clause as to maintaining pillars of acertain width was for the 
benefit of the lessors’ (plaintiffs') reversion in the land demised and the 
covenant was made for protecting the reversion of the lessors. 
That the principle of’ section 40 of the Transfer of Property Act was 
applicable. 
That the plaintiffs were entitled to price of coal and the defendants were 
entitled to deduction for severing the coal and bringing it to the 
pit’s mouth, 
That the plaintiffs were entitled to interest on, damages after date of 
notice up to the date of judgment. - Matilal Daga v. Rampada 
Haldar 309 


——X 





— Headings ~ General allegation of fraud or collusion—Declara- 
tion as to ‘voluntary liquidation subsequently set aside—Effect of 
proceedings subsisting declaration—Execution-purchaser, if to be given 
notice of charge—Civil Procedure Coda (O. 34 R. 5)—Charge-holder, 
if can insist on retaining wrongful possession —Forfeiture on breach of 
condition aubsequent-— Waiver — Overt act—Institution of suit— Inten- 
tion to determine the lease~Transfer of Property Act (IV of 1882), 
Secs. 51, 111 (g)—Compensation for improvements —Trespasser. 


The use of such general words as ‘fraud’ or ‘collusion’ is ineffectual to give 
a fraudulent colour to the particular statements of fact in the plaint 
unless those statements taken by themselves are such as to Imply tbat a 
fraud has actually been committed. The particular circumstance in 
which the fraud has been committed or from which fraud can be inferred 
should be set forth in the plaint, The plaintiff Is not bound in the plaint 
to disclose the evidence by which fraud is to be established. 


Morris v. Harris is no authority for the proposition that the effect of 
subsequent declaration that the resolution passed for voluntary liquida- 
tion was void, was not to invalidate any proceedings which had been 
taken at a time when the resolution' was not declared to be invalid, when 
the transaction was affected or tainted by fraud. 

Notice of charge ig not necessary in the case of a purchaser at an execution 
sale, as his purchase is subject to all the charges and incumbrances, legal 
and equitable, binding on the judgment-debtor. 


The effect of a decree on a charge which is under the provisions of the 
Code of Civil Procedure, 1908, is the same as that of a decree ona 
mortgage: See Order;34 Rule 5 of the Code of Civil Procedure, 1908. 
Bufwhere the possession of a person holding decrees for recovery of 
royalties is not one which ls attributable to the mortgagor or of person 
against whom the charge is held but of a wrongful one, the person 
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holding the charge is not entitled to insist on possession being retained 
till his dues are pald. 


A lessor cannot re-enter for breach of condition to pay rent and royalty 
without some overt act. Institution of a suit for royalty cannot be 
regarded as an overt act within the meaning of section 111 clause tg) 
of the Transfer of Property Act before its amendment by Act XX of 
1929. Anact showing the intention to determine the lease isa condi. 
tion precedent to the institution of a suit for ejectment, the intention to 
determine the lease is a condition precedent to the institution of a suit 
for ejectment, 


The right to get compensation for improvements is founded on section 51 
of the Transfer of Property Act, 1882. A trespasser is not a transferee 
within the meaning of that section and is not entitled to any compensa- 
tion to improvement, There are no equities in favour of a trespasser or 
of a person who is fraudulently in possession, A. T. Creet v. 
Gangaraj Gulra] Firm T vis 


Statute, construction of— Legislative powers of Indian Legis- 
latures, Central and Frovincial~ Fowers of Indian Legislature — 
Government of India Act, 1919 (9 & 10 Geo, V. C. 101), Secs. 63; 65, 
80 A'(1) (2) (3)—Local Legislature, if competent to legislate for ths 
peace and good government of the territories for the time being cons: 
hituting that province‘Laws'—"Subject to the provisions of this 
Act" —The Bijni Succession Act (Assam Act II of 1931)—Enactment, 
if adjusts a pre-existing provincial legislation—History of enactment 
and wordsDeclaration contemplated in item 51 óf Part I of the 
schedule of classification-—Public and private Acts ~Test of local and 
personal Acts~Declaratory Act, construction of—Retrospectivity— 
Decision as to applicability of statule—Rights of parties to suit, how 
governed—Law altered pending suit~Pending suit, when affected — 
Statements of Objects and Reasons and Debates of the Legislature — 
Bijni [Succession Act, Sec. 4—Preamble~Title of an Act— Presump- 
tion—Legislation—Territorial—Cross-objection, not in form Petition 
treated as cross-objeclion. 








The legislative powers of the Indlan Legislatures, Central and Provincial, 
which are all non-sovereign law-making bodies, arise from definita 
Parllamentary enactments. The powers are wide and plenary, but the 
authority they exercise ate as completely subordinate to, and as much 
dependent upon Acts of Parliament “as is^ the power of any other body 
which is a creature of a statute, to make bye-laws. When any parti- 
cular case comes before the Courts, whether civil or criminal, in which , 
the rights and liabilities of any party are affected by any legislation o 
an Indian Legislature, the Courts may have to determine with a view 
to the particular case whether such legislation was or was not within the 
legal powers of the Council. The Courts however cannot declare invalid, 
annul, or make voida law so passed, but if it is found ultra vires or 
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unconstitutional they will refuse to glve effect to it and treat it as vold or 

* invalid or having no legal existence. 

The powers of the Indian Legislature (which by section 63 of the Govern- 

. ment of India Act, 1919, shall consist of the Governor-General and two 
Chambers namely the Council of State and the Legislative Assembly) 
are given by section 65 of the Act. 

Bo far as the Local Legislature of a Province is concerned the jawas are 
given by section 8o (1) of the Government of India Act, 

It is a general presumption that the legislation of the country is territorial 
and the legislature does not intend to exceed its jurisdiction. But the 
scheme of the Act may be such as to affect properties outside the 
territorial limits of jurisdiction of a particular legislature and this 
generally happens when the legislation is intended to act through a per- 
son who is within such jurisdiction. 


One of the leading rules of construction of statates is that they should bs. 
construed according to the intent of the Legislature which passed it. 
If the words of the statute are in themselves precise and unambiguous 
then to expound them in thelr natural and ordinary sense. The words 
themselves alone do in such cases best declare the intention of the law- 
giver. Butif any doubt arises from the terms employed by the Legis- 
Jature, the Gourt is to call in aid the ground and cause of making the 
statute and to have recourso to the preamble which is a key to open the 
mind of the ‘makers of the Act and the mischief they are. intended to. 
redress. : 


A second rule, which may be availed of where a doubt arises whether 
general words have been used in general or particular sense, has been 
expressed thus by Turner L. J. in Hawkins v. Gathercole : “Expositions 
have always been founded upon the intent of the Legislature, which the | 
sages of law have collected sometimes by considering the cause and 
hecessity of making the Act, sometimes by comparing one part of the 
Act with another, and sometimes by foreign circumstances." 


A third rule Is to.be found in the Attorney-General v. Sillem 1 In constru- 
ing the statute the Court is to ascertain the truelegal meaning of the 
words used by the Legislature and to collect the intention from the 
statute itself, either the preamble or the enactments and not to make 

, out the intention from some other sources of information and then con- 
strite the words of the statute In order to meet the assumed Intention. 


A fourth rule is stated in Cope v. Doherty 1 In construing any Act- of the 
Legislature the verbal construction of the particular section In question, 
if it be plain and simple, must govern the Court in arriving at its con- 
clusion. If there-be any doubt or difficulty in the wording of the parti- 
cular section in question, the Court is entitled to look first at the circum- 
stances attending the passing of the Act, next at the preamble, as far as 
it affords any indication which may serve as a key to the interpretation 
of the Act, and then to the whole purport and scope of the Act to be 
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collected from the various clauses other than the particular planse the 
meaning of which is in dispute. 

The preamble-may always be referred to for the purpose of ascertaining 
generally the scope of the Act, where the enacting words are ambiguous : 
The enacting words of the Act are not always to be limited by the words 
of the preamble and must in many Instances go beyond it, and where 
they do so, cannot be cut down by reference to it. Oa the other hand, 
the preamble does not extend the provisions of the Act beyond what the 
enacting part of the Act contains 1 


It is admissible to use the full title of an Act to throw light upon its pro- 
gress and scope; it is not legitimate to give any weight n this respect 
to the short title which is chosen merely for convenience, its object being 
identification and not description. I: is not consonant with sound prin. 
ciples of construction to cut down the plain meaning and effect of onc 
sectlon of an Áct because if this meaning and effect be given to tho 
section certaín provisions of another section might be otiose. 

The full title of an Act must not be neglected or disregarded and it may 
be some guide to the meaning. 


The full title and preamble have been often used to determine the scope 
and purview of an Act and the object of the Legislature. They 
as well as the rest of the enacting part of the statute are to be all 
taken together. 

In interpreting a statute the proper course in the first Instance is.to 
examine the language of the statute and to ask what is its natural 
méaning uninfluenced by the considerations derived from the previous 
state of the Jaw and not to start by enquiring how the law previously 

. stood and then assuming that it was probably Intended to have it 
unaltered, to see if the words of the enactment will bear an interpretation 
in conformity with this view: Per Lord Herschell in Bank of England 

` v, Vagtiano, 


lt is useless to enter into tha enquiry with regard to the history of an 
enactment and any supposed defect in the former legislation on the 
subject whìch is wanted to cure, in cases where the words of the enact- 
ment are clear, Itis only material to enter into such an enquiry where 
the words of an enactment are ambiguous and capable of two meanings 
in order to determine which of the two meanings was intended ; 

It is not necessary -to deal with the history of the words unless the word id 
doubtful and requires historical investigation to explain it. If the word 
is really and fairly doubtful, then historical investigation may be used 


for the purpose of clearing away the doubt which the Phraseology of the 
statute creates, 


Proceedings of thé Legislature in passing an Act--including statements of 
objects and reasons and debates of the Legislature—must be excluded. 
Retrospectivity is never presumed and a law is regarded as retrospective 

only where it is so by express enactment or it is a necessary implication 
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from the language employed by the Legislature, the presumption always 
*being against the taking of vested rights. : 

, Merely because an Act is a local and personal Act, as being confined to 
certain local limits and as affecting the status of a particular description 
of persons only, it would not cease to bea public Act, ifthe Act is 
the product of the Legislature in its legislative capacity aud is not the 
result of a procedure in which tha legislature is called upon to enact a 
law embodying à conclusion arrived at by it Judicially or upon the basis 
ofa contract as between the rival parties for whoss banefit the law Is 
intended. The substance of the enactment may be of a local and personal 
nature regarded from some points of view, and in that way the enactment 
may partake of some of the characteristics of a private Act under 
Parliamentary legislation; but if the procedure which is resorted to in 

. the matter of enactment of private Acts by Parliament be, as. it is, 
unknown to the Indian and Provincial Legislatures, Bijni Succession 
Act, 1933, even though it may be regarded as local and personal in 
some of its aspects, is a public Act. : 

The test of what are local and personal. Acts js the substance and character 
of the Acts themselves and not the mere form or description. If from 
the general tenor of the Act it appears that it purports to determine the 
status of individuals not merely inter se but also as goveraing their 
relations with others, the Act can hardly be regarded asa private Act 
in the sense in whioh the term is understood in Parliamentary 
legislation. 

` If the Act is a private Act, though there be no saving clause, the rights 
of third parties will not be affected by necessary implication. 

When the Indian Legislature makes an enactment, such enactment can 
hardly, if ever, be an enactment adjusting a pre-existing provincial legis- 
lation to the whole of British [ndia according to the local conditions and 
needs thereof. x 

When a power was being conferred, the word ‘may’ was used and when 
the power already possessed was being curtailed, the words 'may not' 
were used, 

1f an Act is Io its nature a declaratory Act, the argument that it must be 
construed so as to take away previous rights is inapplicable. 

An authority of a decision whether it is to apply or not to apply toa 
different statute is of little value. 

‘The lawas it existed at the date when an action was commenced must 
decide the rights of the parties in the suit, unless the legislature 
expresses a clear intention to vary the relation of litigant parties to each 

E Other : the words used must appear to the Courts to compel them to gíve 
the law an ex post facto operation. 

When thalaw is altered during the pendency of an action tho rights of 
the parties are decided according to the law as it existed when the action 
was begun unless the new Act shows aclear intention to vary such 
tights. 


^ 
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When an action has already commenced and the legislature has passed an 
enactment, if the provisions of the enactment itself is clear, unambiguous’ 
and compelling in its meaning, the absence of a provision as to cost or 
compensation is not quite material, 

The sub-section (1) of section 80A of the Government of India Act means 
that the power which is conferred thereby on the provincial Legis- 
lature—and the power is otherwise unrestricted and unconditional—is 
subject to the rest of the Act including the sub-sections (2), (3) and (4) 
and to the rules, including amongst others, the Devolution Rules framed 
under sections 4&À and 129A of the Act, and to schedule I whichis a 
part of Rule 3 of the said Devolution Rules, 


The expression “subject to the provisions of the Act” in section 80A (1) 
of the Government of India Act, 1919, means subject to all the provisions 
contained in the Act itself, and the rules framed under the authority of 
the Act as well as the schedules which form a part of the rules. It does 
not mean only subject to schedule I of the Devolution Rules in which 
the Central and Provincial subjects are classified in two parts. 

The several sub-sections of section 80A of the Government of India Act, 
1919 are not to be read as mutually exclusive, but the first is controlled 
by the other three, the second controls the first and in its turn controlled 
by the third, the third controls both the first and the second, and the 
fourth controls all the others. 


Sub-section (3) of section 80A of the Government of India Act, 1919, 
should be interpreted as meaning that the local Legislature of a province 
if it makes or takes into consideration any law “ (e) regulating a central 
subject”, it may not do so without the previous sanction of the 
Governor-General, In other words it may do ao with such previous 
sanction. 

The word ‘regulate’ in clause (e) of sub-section (3) of section 80A of the 
Government of India Act means ‘contro! by legislation’, ‘to subject to — 
guidance by creating a law’. Ifa law is enacted in order to control or 
guide it, that law regulates the subject. 


The marked difference in the phraseology adopted in sub-section (3) as 
compared with that in sub-section (2) of section 80A of the Government 
of India Act, creates, necessitates an historical investigation and a Court 
is justified in enquiring how the sub-sections found thelr way into 
the Act, 

A matter, though may be of merely local or private nature within the 
province, does not under the Government of India Act become a provia- 
cial subject unless there is a declaration by the Governor-General in 
Council to that effect. 


A declaration contemplated in item 51 of Part II of the schedule of classi- 
fication is not the only way in which a provincial Legislature is endbled 
to deal with a central subject, and a central subject may be legislated 
upon by such Legislature under section 80A (1) of the Government of 
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India Act, 1919. - These two are not the oaly ways in which a central 
*subject may be handled hy a provincial Legislature. , 
Seation 6s(1) (e) of the Government of India Act, 1919, cannot he con- 
*  strued to mean that the laws are to be general laws for all persons, for 
all Courts and for all places and things. ` 

The Jaws’ contemplated by seation 80A (1) are laws of all kinds, not only 
laws in genoral or in the abstract, but rules of law in conorete cases as 
well, The local Legislature is fully competent to legislate on the subject 
* for the peace and good government" of the territories for the time 
being constituting that province. 

The Bijni Succession Act, 1931, is intra vires the Assam Legislature. 

The declarations contained. in two sub-sections of section 4 of the Bijni 
Succession Act, 1931, are ‘law’ in the sens» in which a legislative body 
is competent to enact. They are such declarations, though in respect of 
the rights of particular individuals, as a local Legislature of a province; 
otherwise competent, is empowered to enact. 

The Bijni Succession Act, 1931, is a public and not a private Act. 

The Assam Legislature has plenary powers to make such laws as may in 
its opinion be conducive to peace and good government. 

The Bijni Sudcession Act, 1931, is a piece of legislation, the subject 
matter falls either under section 16 or item 47 of the Central Subjects, 
After the declaration, such as is referred to in item 51 of Part Il of the 
schedule, the matter to which it relates, by rule 3 sub-rule 2 of Devolu- 
tion Rules, will at once move out of PartI and get into Part If and 
become a provincial subject, never to step out again and resume its 
character as a central subject. Hence after the declaration the subjeot 
cannot come in under clause (e) of sub-section (3) of sectlon 80A of 
the Government of India Act, 1919, under the words “ regulating-a cen» 
tral subject ”. 

In an Act of the nature of Bijni Succession Act, 1931, the. enactments 
contained'in them must be given the fullest effect when the necessary 
implication of the enactment justifies the same. 

The Legislature in the Bijai Succession Act, 1931, has passed no provision 
for forfeiting or confiscating the property of any person; it has merely 
declared a rule of succession which is the customary law and has only 
supplemented that law, where, in its view, it needs supplementing. 

Disputes which had already commenced or were going on equally come 
within the provisions of the word “prevention” in the expression “with 
a view to the preventioa of dispute’ appearing in the preamble to the 
Bijoi Succession Act, 1931. 

The Bijai Succession Act, 1931, is confined to the succession to the Raj 
and any title otherwise than on the basis of succession which any body 
may have to the properties of the Raj or any portion thereof is outside 
the scB8pe and purview of the enactment. -The only title that. sub- 
sections (1).and (2) of section 4 purports to declare and the. only title 
which section 8 speaks of is title as holder’ of the Kaj on the basis of . 
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* 


Ejectment—(Contd.). 
succession, either by nomination or by appolntment, ‘and no title based 
on any other ground. * 

The title which was declared by section 4 of the Bijai Succession Act, 
193', is the title to succession based upon the nomination as made on 
28th September, 1895, and had nothing to do with any title based on 
adverse possession that might have accrued to any other person and 
therefore the declaration contained in section 4 of the Act did not affect 
such title. i 

The Bijni Succession Act, 1931, applies to the status of the holder of the 
Raj wherever the properties appertaining to the Raj may he situate, and 
the Assam Legislature did intend the Ast to operate even outside the 
territorial limits of the Province of Assam and was within its authority 
in legislating on that footing. Any acquisitions made by any 
previous Raja were made in their capacity as the ‘holders’ as defined in 
section 2. 

In construing section 4 of the Bijni Succession Act, 1931, or rather the 
first two sub-sections of that section, the Court must take the whole of 
the Act into consideration, and if any construction of section 4 does not 
fit in with the reat of the Act, the Court must reject it and look for some 
other zonsiruction which would apply to all parts of the Act equally well. 
But in doing so the Court shall not be permitted to alter the meaning of 
what is of itself clear and explicit. 

Any previous Raja comes within the expression ‘Holder of the Raj’ or 
‘Holder’ as defined in section a of the Bijal Succession Act. 

A suit brought on oth May, 1030 by the sole surviving executor to the 
estate of Rani Abhayeswari agalnst-the Raja of Bijai nominated by the 
Collector and other persons for possesslón of the estate both within and 
without the Agsam Province on the ground of adverse possession of the 
said Rani was not hit by the Bijal Succession Act, 1931. The question 
whether Rani Abhayeswari by the nomination that she made, abandoned 
her adverse possession or should be deemed to have done so-or whether 
she completed the requisite period of adverse possession at all or any 
manner, was a question of fact depending on evidence to be adduced by 
the parties and was not a pure question of construction of the provisions 
of the Act, Section 9, being prospective, was inapplicable. If the 
plaintiff want to go into any of the matters covered by the declaration 
under section 4 (1) of the Act, he would bs barred to that extent from 
questioning its correctness. Very wide powers are given to the Court to 
add a party to a suit or on appeal ; and the addition, if permitted, would 
not be taken to decide any question of title to the properties, as between 
him (the bankrupt) and the trustee or the creditors. 

When the crosseobjection was not filed in the shape which the Code of 

“Civil Procedure contemplates, as the petition was filed within time 
allowed by law, the Court allowed the petition to be treated as a petifian 
of cross-objectioa, Kumar Punyendra Narain Deb v. Kumar 
Jogendra Narain Deb. tre "T 


ata 
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. Ejectment, suit for—Intention to determine the lease is a condition prece- 
dent—Re-entry for breach of condition to pay rent and royalty; see 
e Ejeotment 


se 





— 


» sult for, on the Heini of abandonment by ias «raiyat— 
e Arrangement for payment of rent cannot decide the question of abandon- 
ment ; see Under-raiyat T T 
Endorsement on the back of the promissory note, if an account stated ; 
see Promissory note m T 
Endowment—Founder of worship— Right of worship- OE of 
deity-—Transfer of. Shebattiship—Exparte decree, admissibility in 
evidence of. 
itis the worship that is founded and the rights of worship have to be 
considered in determining the question as to who isto be regarded as 
the shebait. The consecration is of a deity considered as living image, 
regaled with the necessaries and luxuries of life even to the changing 
of clothes, the offering of cooked and uncooked food, and the retire- 
ment to rest. The person founding a deity and becoming responsible 
for these duties is de facto and’ in common parlance called shebait. 
This responsibility is maintained by a pious Hindu, either by the per- 
sonal performance of the religious rites or as in the case of Sudras, by 
employment of a Brahmin priest to do so on his behalf. 
A transfer of Shebaitship is absolutely void in the absence of any custom 
sanctioning such transfer, 
An exparte decree, which has not been executed, is not admissible in 
` evidence. Prasanna Deb Raikat v. Bengal Duars Bank, Ltd... 
Enhancement of rent.—Landlords of siint) lands have common rights ; 


see Admissibility in evidence m T 
Estate held not jointly—Members of a joint family holding the family estate 
in defined shares ; see Hindu Law—Partition tae 


Estoppel—Cioil Procedure Code (Act V of 1908), Sec. 110, O. 45,R.5 = 
Valuation—Subjeci-matter in suit in. Court of first instance—Mar ket 
value of disputed property was stated in plaint by guess — Plaintiff 
questioning his own valuation— Defendant not prejudiced—Remission 
of dispute to Court of first instance—J.istake in stating the value in 
the plaint. 

A mere mistake In stating the value In the plaint, when the other side bas 
not baen prejudiced by having to resort to a different forum, does not 

„amount to estoppel in law so as to prevent the plaintiff from showing that 
the real value of the subject-matter in the suit in the Court of fist 
instance was rupees ten thousand or upwards for the purpose of Privy 
Council appeal. 

The trend of authorities is to the effect that, whether the party seeking to 
vary the valuation for the purpose of appeal to England is in the position 
of approbating and reprobating. Where thisis the case, variation of 
value Should not be allowed. But where this is not the case a party 
should not be “shut out from his right toappeal to England merely he- 

> cause of an erroneous valuation in the plaint. 


Page, 


58 


75 


131 
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Estoppel—(Conid.). i 

Per McNair, X « The guiding principle should be whether the original 
valuation by the appellant to the Privy Council has resulted in the other 
party being in any way prejudiced. 

A suit was brought by the present petitioner for leave to appeal to His 
Majesty in Council for declaration of his title to certain lands and reco- 
very of possession thereof and also for mesne profits, The suit was 
valued at Rs. 2500, composed of market value of the disputed property 
being by guess .Rs. 2100 and Rs. 400 as approximately due on account 
of mesne profits and was brought in the Court of the Subordinate Judge. 
The suit was decreed for Rs. 6348, allowing Rs. 4248 for mesne profits. 
The defendant company valued their appeal to the High Court at 
Rs. 6348. The appeal was allowed and the suit was dismissed: See 64 
C. L. J. 476. Against that decision the plaintiff prayed for leave to 
appeal to His Majesty in Council. 

The applicant urged that as the Subordinate Judge assessed mesne profils 
on a rental basis of Re, 1 per bigha and the property comprised an area 
of 1062 bighas, even at 12 years purchase the value of the property 
claimed, excluding mesne profits, must have been over Rs, 10000 at the 
institution of the suit. The defendant contended that the applicant 
should now ba precluded from denying the figure at which he valued his 
claim in the plaint. The value of the subject-matter in dispute in appeal 
to His Majesty in Councll was rupees ten thousand or upwards, the only 
question was as to the value of the property at the institution of the suit : 

Held, that the plaintiff was not estopped from showing that the subject- 
matter inthe suit in the Court of first instance was over Rs. 10000 or 
upwards as the defendant was not prejudiced ia any way in his appeal 
and who merely paid the Court-fee on the low value as put by the 
plaintiff. 

Fer McNair, Y: That the value set upon his claim by the plaintiff was an 
estimate for the purposes of the stamp law and he was not precluded from 
having an enquiry in which it might be determined what, as a matter of 
fact, was the actual value of the property. > 

Per curiam ı The dispute arising between the parties was as to the value 
of the subject matter of the suit in the Court of first instance, the value 
of the subject-matter in dispute In appeal to His Majesty in Council 
being. ten thousand rupees or upwards, the High Court to which a 
petition for a certificate was made, referred under O, 45, R. 5 of the 
Code of Civil Procedure, the dispute to the Court of first instance to 
determine the amount of the valuation of the property in suit. Radhika= 


nath Biswas v, Midnapore Zamindary Co.Ltd... m 
Evidence, if can be. belieyed in part and disbelieved as to rest; see 
Irregularity tae ET 


—— —— y recording of-—Sinall Cause Court Fudge, if bound to record 
evidence in extenso or to make a summary of statements—SudgmOnt 
not supported by evidence Evidence not properly recorded as to enable 
the High Court to form a defintie opinion—Duty of High Court. 
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zm Paez. 
« Evidence—(Contd.) . 
A Small Cause Court Judge is not bound to record the evidence in extenso 
*but it is incumbent upon him to record such statements of witnesses, 
or to make a summary of those statements in the deposition, as recorded, 
* on which he relies in his judgment. 
When the judgment of a Small Cause Court Judge is not supported by the 
evidence as recorded, and the evidence has not been recorded in such a 
way as to enable the High Court to form any opinion as to the respec- 
tive cases of the parties before the Court, and on what material clrcums- 
tances the learned Judge has relied upon in support of his judgment, the 
High Court set aside the judgment of the Small Cause Court Judge 
and sent back the case for retrial. Shaik llimaddin v. Shaik 
Abidulla ny, ET 456 
wae —— Of subsequent conduct, effect of—Document clearly showing & divi- 

slon of rights ; sea Hindu Law — Partition is sos 138 
Evidence Act, Secs. 17, 18, 31—Agreement between the ruler of Limbdi 

State and Government, admissible in evidence—Suit by tke ruler of 

Limbdi State against mulgametls and landholders for a declaration that 

he, and not the defendants, is entitled to be registered as talukdar under 

the Guzrat Talukdars Act ; see Practice tes ove 21 
Execution, application for—Two persons executing- One dying during 

pendency of the execution case— Whole execution case, tf to terminate 

automatically~Surotving decree-holder, if can continue the execution 

case —Transfer of execution case, if valid—Indian Limitation Act ux 

of 1908), Sch. 1. Art. 182, Clause 5 applicability of. oa 

Where an application for execution was filed by two persons, the execution 
proceedings caanot be said to have terminated automatically, on the 
death of one of them. The surviving decree-holder could continue the 
same for the benefit of himself and the legal representatives of his = - 
co-decree-holder and all that he was required todo was to stüte to the — 
Court the fact of death of his co-decree-holder and the names of legal 
representatives. 

In 1931, two decree-holders applied for executlon of the decree in the’ 

Court of the Munsiff of Ranaghat in the District of Nadia and some 
immoveable properties of the judgment-debtors were attached. Two 
claims were preferred by two persons and were registered by the same 
Munsiff. Another set of persons who had obtained a decree against the 
same judgment-debtors applied for execution in the Court of the Sub- 
ordinate Judge at Nadia. On goth June, 1931, the Muusiff of Ranaghat 
being apprised of these facts transferred the execution case as also the 
claim cases pending before him to the Court of the Subordinate Judge 
at Nadia but not at the instance of the decree-holders. The Subordinate 
Judge registered the claim cases so transferred to him on the 26th 
August, 1931, and the execution case on the 6th February, 1932. In 
the mefintime, one of the decree-holders had dled on the 16th July, 
1931. The sald fact having been brought to the notice of the Sub- 
ordinate Judge, he dismissed the case on Oth February, 19g2. "Tbe. 
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Execution —(Conid.). 
present execution case was filed on sth February, 1935. The objection 
was ralsed that as in the previous execution case the Subordinate Judge * 
had no jurisdiction to entertain and proceed with the execution case the 
present execution was barred by time : l 


Held, that though there was some irregularity in the manner of transfer, 
that did not prevent the Subordinate Judge of Nadia from having seisin 
Over the execution and as the application for execution which was 
ultimately dismissed on transfer was pending in proper Court, the 
present application for execution-was within time under the provisions 
of clause s ot article 18a of the Limitation Act. Kshirode Chandra 
Pal Chowdhury v. Brahmanath Pal Chowdhary. ... wi 


Exparte decree not executed, if admissible in evidence ; see Endorsement 
Fatker, in joint family, has power to divide at any time during his life with- 
out the consent of his sons ; see Hindu Law—Partition T 





; in joint family, making a division of the property without the consent 
of the sons--Sons divided intar se ; see Hindu Law—Partition T 


Father's power of sale for his debts exists only so long as the joint family 
property is undivided — Mitakshara School—Capacity of Official Assignee 
to sell insolvent's property ; see Hindu Law—Joint family - 


Fire Insurance—Action on policy —Allegation of fraud—Fraud to he clearly 
established—Mere suspicion, however grave, will not establish the 
charge ; see Privy Councll practice s 


— ~ Insurance--Action on policy --Loss—Gross exaggeration to the know- 
ledge of the assured-claim is fraudulent so far as the assured is concern- 
ed ; see Privy Council practice 


—— Insurance policy, suit on~- Fraud to be clearly established --Mere suspi- 
cion however grave will not ‘establish the charge ; see Privy Council 
practice Tm 

‘Fraud? or ‘collusion,’ rise of, if give a fraudulent colour to the particular 
statements of fact in the plaint ; see Ejectment a 


Fraudulent claim—Clalm made by the assured is grossly exaggerated to the 
knowledge of the assured ; see l'rivy Council practice m 
Gift by stranger to private institution or endowment, receipt of—Institution, 
if changed Into a public one ; see Religlous institution ds 
Government, If a necessary or proper party in the suit—Sult by ruler of. 
Limbdi State against mulgametis and landholders for a declaration 
that he, and not that the defendants, is entitled to be registered as 
talukdar under the Guzrat Talukdars Act—Agreement between plaintiff 
and Government, alleged to contain an admission by the plaintiff of the 
defendants status as talukdars under the Act—No evidence that the 
Government acted as agent of the defendants in making the agreement, 
nor did the defendants maintain that any contractual right was confer- 
red on them by the agreement ; see Practica ; E 


* 
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E PAGE 
Government entitled to the benefit arising from the tenant having accepted 
compensation upon a lower value--Amount of compensation increased 
* on Tandlord's objection under section 18 of the Land Acquisition Act— 
"Tenant accepting the Collector's award ; see Apportionment ‘ee 503 
Government of India Act, section 65 (1) (e}, construction of; see Eject- 
ment Em 212 
—— ——— ———— — — —, section 80A—Handling of Central subject by 
provincial Leglslature--Different ways ; see Ejectment is aia 
es ———— , Section SoA—'Laws’—Different kinds of 
laws ; see Ejectment ə 212 
— ma —— — —— —--, section 80A—Sub-sections are not mutually 
exclusive ; see Ejectment n En 212 
—— ————, Section FOA sub-section a }—"Subject to the 
provisions of the Act; see Ejectment x 212 
———— ——— ———-, section BOA, sub-section (1), scope of ; see 
Ejectment T" 212 
———, section BOA, sub-section (3) — Historical in- 
vestigation ; see Ejectment arz 
=m section BoA, sub-section (3) lusruretidos 
of ; see Ejectment EM 212 
— —— anew, section 80A, sub-section (1) is subject to the 
rest of the Act including sub sections (2), (3) and (4) and to the rules 
including Devolution Rules framed under sections 45A and 129A of the 
Act, and to schedule I, which is a part of Rule 3 of Devolution Rules ; iz 
sea Ejectment w 212 
— — — — , Sec. 80 A. Sub-Sec. (3) cl. (c) -—Regulate', 
meaning of ; ses Ejectment m ds 212 
Grant, deed of—Interpretation of-— Grant of soil or share of revenue--Inam 
property ; see Deed of grant oe 178 


Guardianship proceeding —Distiict Judge, order of, passed in an 

arbitrary and summary manner-—Such order, if according to law and 
Hable to be set aside—Guardians and Wards Act (VIII of 1890), sec- 
tions 43 and 32. 

Though it is not very unusual to find learned District Judges losing their 
balance of mind when dealing with guardianship cases and it is not 
uncommon that drastic action is taken and plenary powers exercised by 
them over the guardians appolnted by them, for the purpose of looking 
after the interest of the minors committed to their care, the exercise of 
such powers should be kept within limits provided by law and should 
not be wholly arbitrary, made before necessary enquiries are held in the 
manner provided by law, and when It is found that an order is passed 
in a summary and arbitrary manner it is not according to law and 
should be set aside. 

It is always open to a District Judge toact in consonance with the provi- 
sions contained In sections 43 and 32 of the Guardians aad Wards Act 
in the Interest of the minors concerned. Rani Mohini Suridari v. : 
The District Judge of Murshidabad ` di " 556 
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Guardians and Wards Act, Secs, 32, 43—District Judge to act; see 
` Guardianship proceeding i iN 
Gazrat Talukdars Act, Sec. 2 (1) -Talukdar ; see Practice — ... vee 
High Court, if can draw necessary inference, when the decision does not 
really turn upon questions about the veracity of witnesses or upon the 
finding of doubtful facts but upon the question what inference is to be 
drawn from well established facts ; see Reference rn oo 
; in reference under section 374 of the Code of Criminal Pro- 
cedure, when considering the question of admissibility in evidence, 
should always lean in favour of the accused, and exclude all evidence 
tendered by the prosecution which is of doubtful or remote relevance ; 
see Reference "65s 
; When toset aside the judgment of the Small Cause Court 
Judge t see Evidence m m 
Hindu Law —Adoption—Bombay School —Widow's power to adopt—Rule 
of law ~ Prohibition against the widow adopling-— Direction to operats 
as~Must be explicitly madeWill speaks from date of death of 
testator ~But Will may speak of or about any other. date-—Will may 
make stipulation as to time which may run from any date, 


It is established as a rule of law of the Bomhay School of Hindu Law that 
a widow has in herself power to adopt, subject only to such restrictions, 
if any, as may have been imposed upon her by her husband, A 
direction to operate asa prohibition against a Hindu widow adopting 
any boy to her husband as a son except the boy named by him must 
be explicitly made and clearly intended by the husband to limit the 
discretion of his widow for all time and on every occasion on which 
otherwise after his death his widow validly make an adoption for him, 

A Will operates from the date of the death of the testator, but the Will 
may speak of or about any other date and may make stipulations as to 
time, which may run from any date from which the testator meant that 
it should run, 














A Hindu, governed by the Bombay School of Hindu Law, died without 
. having any son, and having made a Will which dealt with the adoption 
tohlm of a son. The Will stated: “A boy should be taken in adop- 
tion to perpetuate the name of ancestors and manage the estate. No 
boy has been yet taken in adoption, It is expected that any of my 
paternal uncles’ sons may get ason. If he gives the boy my wife should 
take him in adoption, Seven years’ time is allowed for this. After 
seven years Jiwaji’s younger son Bhagwati should be taken jn 
adoption. suertssessersersorsersereeees Seven years’ time has been allowed 
for adoption, but if Vyenkat, Mahdik, Gajraj and Sadashiv, think that 
a boy should forthwith be taken in adoption, there is no objection to 
my wife's adopting a boy immediately according as they may advise, ' 


The testator died on 6th November, 118. On asth April, 1920, the . 


defendant, Rambharosa, the eldest son of Jiwaji, was adopted by the 


widow purporting to act in accordance with her deceased husband's. 


S 
~” 
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. Hindu Law—(Contd.). . 

wishes. Before adopting the defendant, the widow tried to secure his 

: * yotnger brother, Bhagwati, in adoption, but his mother definitely refused 

to give Bhagwati in adoption and the defendant was only adopted after 
and in consequence of that refusal 1 

Held, (1) the adoption of Rambharosa was not prohibited and was 
valid ; there was no direction either explicitly made or clearly intended 
to limit the discretion of the widow in sucb a caseas in fact occurred. 
(2)-It cannot be said that unless Bhagwati died any other adoption as a 
matter of construction was prohibited. (3) The seven-year period is to 
be computed from the date when the Will was made. Jagannath Rao 
‘v. Rambharosa A m 

— Joint Hindu family, managing member of—Such managing 
member adjudicated insolvent — Property vested in the Oficial Assignee 
— Right of the Oficial Assignee to sell. the property of the insolvent— 
Division of the joint. family ; when can ba made—Limitations to the 
power of the managing member and the Oficial AY ignes to sell the 
joint family property. 

The managing member of a joint family governed by the Mitakshara 
law had been adjudicated an insolvent and a vesting order was made in 
favour of the Official Assignee of the right, title and interest of the 
managing member in the joint family property. It was held in Sat 
Narain v. Behari Lal that the adjudication order did not vest in 
the Official Assignee the interest of the sons of the managing member 
in the family property ; but the Ofcial Assignee claimed the right to 
exercise the power of the Insolvent, as father, to sell the: joint family 
property for payment of the insolvent's antecedent debts, so far as not 
incurred for immoral or illegal purposes, by virtue of the provisions 
of Section 52 (2) (b) of the Presidency Towns Insolvency Act, 
1903. 

Held, (1) the claim of the Official Assignee is well founded, and that, the 
capacity to exercise the insolvent's power to sell the joint family proper- 
ties for his antecedent debts, these not having been incurred for immoral 
or illegal purposes, vested in the Official Assignee. 


e 








(2) Such power must be exercised subject to its limitations, and the pro- 
visions of Section 17 and Section 49 (5) do not apply. 

(53) Division of the joint family property by partition can be made only 
after provision for the satisfaction of the insolvent’s antecedent debts in 
so far as the sons of the managing member fail to show that they are 
immoral or illegal. s 


(4) The father’s power of sale for his debts exists only so long as the 
joint family property is undivided and the capacity of the Official 
Assignee is similarly Jimited: Sat Narain ov. Ral Bahadur Sri 
Kishên Das : w 


Marriage — Validity of marriage of persons belonging to 
different divisions of the same caste. 
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Hindu Law —(Conid.). 

The Shastras dealing with the Hindu Law of marriage do not contain any 
injunction forbidding marriages hetween persons belonging to different 
divisions of the same Varna; and neither any decided case nor any 
general principle can be invoked which would warrant such a prohibition. 

The plaintiff was the legitimate son of one Nikku Lal, member of the 
Vaishya caste of Gorakhpur in the United Provinces of India, and who 
followed the Mitakshara Schoolof the Hindy Law. Nikku Lal wasa 
member of the Kasaudhan caste, a sub caste of the Valshyas and he 
entered into a matrimonial alliance with onc Musammat Jaggo, also a 
member of the Vaishya caste, but belonging ta the Agrahari caste, 
another sub-caste of the Vaishyas. Nikku Lal and Mussammat Jaggo 
had a son, the defendant. On the death of Nikku Lal the plaintiff 
claimed the entire estate on the ground that the defendant was not the 
legitimate son of Nikku Lal, who could not under the Hindu Law enter 
into a lawful marriage with Musammat Jaggo, the parties to the marriage 
belonging to two different sub-castes of the Vaishyas. Plaintiff there. 
fore claimed that the defendant had no Interest in the property left by 


Nikku Lal : 
Held, Musammat Jaggo was the lawfully wedded wite of Nikku Lal, 
Gopi.Krishna Kasaudhan v. Musammat Jaggo s dis 


— — 





Partition —Deed of partition —Severance. between a member 
of a joint family and the remaining members—Status of the remain- 
ing members inter se— Property of the remaining members not parti- 
tioned by metes and bounds—Shares of the remaining members 
defined — Contract as to what is to be done in future—Validity of— 
Intention of the parties must be expressed clearly and unambiguously— 
Deeds —Other instruments —Interpretation —Cardinal rile— No relief 
claimsd against Official Receiver. 

The cardinal rule of interpretation for deeds, as well as for other instru“ 
ments, is to gather the intention from the words of the document, and . 
for that purpose the language of the entire deed should be taken into 
consideration ; the interpretation to be adopted must be one which gives 
effect, i£ possible, to all the parts, and does not reject any of them. 

A deed of partition by which there is no separation of interests i5 
proassenti, but which is only a contract as to what is to be done in future, 
is not valid, though it may be rendered iteffective by change of circum- 
stances : Such a contract. must be expressed in clear and unambiguous 
terms in order to control the provision which defines the shares and 
thereby brings about a severance of status. 

_ Where by a deed of. partition, which effects a complete severance between 
an outgoing member of a joint family and the remaining members, both 
entitled to and in physical possession of, the property, it was provided 
(clause 1) that the outgoing member shall be given one-fifth share and 
the remaining four-fifths of the estate shall be divided in five equal 
shares, each of which will bs given to each of the five groups of 
the other members ; and (clayse 6) the senior member had surrendered 
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Hindu Law—(Conid.). 

his own share with the intention that the remaining members should 
remain undivided during his lifetime and after his death partition to be 
effected according to the shares mentioned in clause t ; and (clause 8) 
that the'remaining members shall be treated as an ordinary undivided 
Hindu family subject to the rule of survivorship : 


Held, (1) that the determination of the question, whether the share of 
each of the members other than the outgoing member was defined though 
the property itself was not partitioned by metes and bounds, depends 
upon the interpretation to be placed on the terms of the document, and 
therefore, it is necessary to ascertain the intention of the parties 
expressed clearly and unambiguously ; 

(2) that the contract is one as to what is to bs done in future, and does not 
effect a separation of the remaining members in Praesenti ; 

(3) that the operation of clause 1 was postponed until after the death of 
the senior member and, the covenant in clause 1 did not effect an 
immediate severance of status, but postponed it to a future time, viz, 
the death of the senior member, and until that time came the members 
held the estate as jolnt tenants ; i 

(4) thåt if during the interval, some members die without leaving any 
malė issue, the stipulation as to the shares would not take effect, and 
the estate would be divided among a smaller number of co-parceners, 
each of whom would get a larger amount than the stipulated share ; 

(5) that the respondent is entitled to his costs of the appeal but the 
Official Receiver is not entitled to them, as no relief was claimed against 
him by the appellant. 


The established rule of Appovier v. Rama Subba Aiyan mentioned. 

Purnananthachi v. T. S, Gopalaswami Odayar ns s 147 
——— - Partition —Nature of Hindu coparcenary — Relations of tts 

members inter se—Renunciations of interest by outgoing member— 

Status of remaining members— Division of right —Severance of 

interest—No physical division of property —Separation in status ~ 

Agreement between the parties—Act or transaction defining shares in 

the estate —Statements of members af the family—Their relations with 

the estate - Nature of evidence. 

The father of .a joint family has the -power to divide the family at any 
time during his life without the consent of his sons, and, if he makes a 
division, it has the effect of separating, not only the father from the sons, 
but also the sons infer se. 





It is a settled rule tbat when the members of a family hold the family: 
estate in defined shares, they cannot be held to be joint in estate. But 
no definement of shares need take place, when the separating member 
does not receive share in the estate but renounces his interest therein, 
His rénunciation merely extinguished his interest in the estate, but does 
not affect the status of the remaining members guo-ad the family pro- 
perty, and they continu» to be co-parceners as before, The only effect 
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Hindu Law —(Conid .). 
of renunciation is to reduce the nu nber of the persons, to whom shares 
would be allotted, if, and when, a division of the estate takes place, E 

TÉ there has been a division by the members of the family of their right to, 
or severance of their interest ia, the estate, they must be held to he 
separate in status, though there has bsen no physical division of the 
property, and though there may be no separation in food or dwelling ; 
if, on the other hand, there has been no such division of right or sever- 
ance of interest, they continued to be joint in estate, and mere cesser of 
commensality would not make them separate in estate, as a member may 
become separate in food or residence for his convenience. A division of 
right ora severance of the joint status may result, not only from an 
agreement between the parties, but from any act or transaction which has 
the effect of defining their shares in the estate, though it may not 
Partition the estate, Ifa document clearly showsa division of rights, 
its legal construction and effect cannot be controlled or altered by 
evidence of the subsequent conduct of the parties, 

The common ancestor of the plaintiffs and defendants conducted a joint 
Hindu family with his four sons. In 1829 the eldest son severed his 
connection with the family and went away to another village to earn his 
livelihood. After his departure the remaining three sons, Krishnamraju, 
Akkiraju and Ramaraju, continued to live together with their father in 
their ancestral village until the father died in 1842. Thereafter the three 
sons left their ancestral village and took up thelr abode at another place 
where they made their home, and started business ona large scale, and 
acquired valuable properties with the profits of the business. Krishnam- 
raju died in 1882, and shortly afterwards his son Venkatraghvaraju died, 
leaving him surviving a widow and a daughter. Akkiraju and Ramaraja 
continued to carry on the business, and while they did not recognise the 
right of. Venkatraghvaraju's widow to inherit her husband's share in 
the estate belonging to the family, they provided ample maintenance, 
for her and her daughter and also for the widow and the daughters of 
Krishnamraju. Akkiraju died in 1894 and was succeeded by Ramaraju 
as the manager of the family estate, until he died in 1903. In a sult 
commenced by the sons of the daughter of Venkatraghvaraju against the 
members of the family, who were in possession of the estate, for a decla- 
ration that the plaintiffs would be entitled to succeed, on the death of 
their mother, toa portion of the estate claimed by them, alleging that 
ia 1879 there was a separation among the four sons of Venkataraju, and 
that the suit property was acquired by Krishnamtajn aud hls son 
Venkatraghvaraju and devolved, at his death, upon his daughter as his 
heir under the Hindu Law : 

Held, (1) that the departure of the eldest son did not effect a change in 
the status of the common ancestor and his other sons, and they conti- 
nued to be members of the joint family, . 

(2) In determining the issue whether, at the time of his death, Venkatragh- 
yaraju was a member of a Hindu coeparcenary with Akkiraju.and Rama» 
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raju, or whether he was separate from them in estate, statements made 
by Ramaraju and Krishnaturaju in the course of an inquiry in 1876 
should not b» taken into consideration but only their. relations with the 
* estate should be taken into consideration. 

(3) Venkatraghvaraju was joint in estate with Akkiraju and Ramaraju 
when he died in 1832, and his interest in the estate passed by survivor: 
ship to the other co-parceners, and could not descend to his heirs under 
the Hindu Law. Alluri Venkatapath! Raju v. Dantufurl Venkata- 
narasimha Raju is i 

+, Bombay School of- Widow herself has power to TUR 
subject only to such restrictions, if any, as may have been Imposed upon 
her by her husband ; see Hindu Law sae wm 
Hindu widow— Power to alienate the estate inherited for purposes other than 
religious or charitable is analogous to that of a manager of an infant's 
estate ; see Interest . n sis 
widow can alienate the estate inherited, not only for legal necessity, 
but also for the benefit of the estate ; see Interest Ay: - 
Inam property, grant of—Exceptional limitation of ordinary rights of 
inamdar to bs clearly proved ; see Deed of grant M zr 
— —— tenure—Presumption of lawful origin—Long enjoyment without 











question for 70 years ; see Deed of grant m vee” 


Inamdar, exceptional limitation of Hona rights of, , to be clearly proved ; 
see Deed of grant cii qs 
Income Tax - Assessment on company registered outside British India as 
agent under sections 42(1) & 43 upon footing of profite and gains 
accruing or arising through business connections with company regis- 
tered in British India—Evidence to justify the assessment—Order by 
Commissionsr directing Income Tax Officer to make fresh assessment 
after making further enquiry—Assessees invited. to make application 
under section 27 of tha Act to set aside assesament—Refusal of Income, 
Tax Officer to deal with such application until ‘disposal of appeal to 
Privy Council. 2 
Oa 23th March, 1930 the Hong Kong Trust Corporation, a Company 
registered ontside British India was assessed to income-tax, in the name 
of the Bombay Trust Corporation as its agent, in respect of the year of 
assessment 1929«39, upon the footing that In 1927 profits and gains 
accrued or arose to the Hong Kong Company through its business 
connections with the Bombay Company. On appeal, the Assistant 
Commissioner confirmed the assessment, but the Commissioner remanded 
the appeal for a fresh decision by the Assistant Commissioner after 
taking certain further evidence. The main evidence consisted of entries 
in the books of the Bombay Company, and of correspondence between 
the two Companies. These books show that until 1926 the Bombay 
. Compafly was borrowing money ia large sums from the Hong Kong 
Company at interest upon fixed depozit for one year certain ; different 
sums are shown as being lent for oie year upon different dates, and 
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Income Tax -(Contd.). . 
interest thereon is shown as remitted to the Hong Kong Company by 
debits to the account of the Bombay Company in the books of E, D. 
Sassoon and Company Limited, at Shanghai, who were bankers to both 
Companies. 

On oth October, 1911: the Assistant Commissioner assessed the Bombay 
Company as agent ol the Hong Kong Company upon a sum of 
Rs, 20,506,000 which involved a liability to tax of Rs. 2,17,187-8-0. 
The Commissioner having refused to make a reference to the High 
Court, the High Court by its order of 6th October, 193? required 
the Commissloner to refer the following question of law : — 

“Whether there was any evidence to justify the finding of the Assistant 
Commissioner that for the year of assessment, profits and gains accrued 
or arose tothe Hong Kong Trust Corpcration through its business 
connections with the Bombay Trust Corporation " 

In the meantime on 6th April, 1932 the Bombay Company had paid the 
tax assessed under protest. The Commissioners stated his opinion that 
the question should be answered in the affirmative. The High Court on 
29th August, 1933 gave judgment answering the question in the negative, 
and directing the costs of the reference to be’ paid to the Bombay 
Company. On 16th January, 1934 the Commissioner directed the 
Assistant Commissioner to take back the appeal on his file, to set aside 
the assessment, and to direct the Income Tax Officer to make a fresh 
assessment after making such further enquiry as he might think fit, and 
directed that the tax paid should be refunded with interest provided 
that E D. Sassoon & Company undertook to be responsible for paying 
back the amount in case an assessment was levied again or the matter 
was taken on appeal to the Privy Council. On 30th January, 1934 the 
Income Tax Officer required the Bombay Company to produce the 
books of account of the Hong Kong Company for the year ended 31st 


December, 1927. The Assessees wrote to the Commissioner claiming - 


that this procedure was anwarranted. On 20th February, 1974 the 
income Tax Officer purported to make an assessment undef section 22(4) 
of the Act because of the failure of the Bombay Company to produce the 
books of the Hong Keng Company. He, however, invited the assessees 
to make an application under section 27 to set aside this assessment. 
At the same time he purported to act under section 49(A\ ef the Act 
and to set off the amount due upon this fresh agsessment against the 
refund due to the assessees under the order of 16th January, 191. 
The applization under section 27 having been made the asstssees were 
informed on sth July, 1934 that proceedings in respect of the appeal 
were postponed until the hearing of the appeal by the Commissioner. to 
the Privy Council against the decision of the High Court on the 
reference. Qn the application of the Bombay Company under section 45 
of the Specific Relief Act, 1877, the High Court made an order whereby 
the Commissioner was directed to set aside the orlginal assessment and 
to repay to the petitioners the sum of Rs. 3,17,187-3-0 with interest and 
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Pact, 
* Income Tax—(Contd.). : 

e costs. From this order the Commissioner appealed to the Privy Council 
(P C. Appeal No. 85 of 1955) and also from the. decision of the High 
Court on the reference (P. C. Appeal No. 1 of 1936). 

Held, that as to the question whether there wasany evidence upon which 
the income-tax authorities could in law find that in 1927 the Hong Kong 
Trust Corporation was receiving from the Bombay Trust Corporation 
any sums as interest on money lent, 

(1) the case stated discloses no evidence to show the falsity of any of the. 
entries in the books or the unreality of the correspondence of October 
and November, 1926, supported as these are by the declarations for 
which the Assistant Commissioner had asked ; 

(2) the income-tax authorities in arriviug at the contrary opinion have 
insufficlently considered that the question at issue has to be decided 
according to the legal rights resulting to the parties from what tbey ia 
fact did and agreed to ; and 

(3) the assessment of 29th March, 1930 was bad. ^ 

Held further, that, as to the Conrmissioner's order of 18th fedus 1934 

- (1) the Commissioner was “ within his rights’ in so far as he directed 
the Assistant Commissioner to direct the Income Tax Officer to make 
further enquiry, but his order, in other respects, was objectionable ; and 
(2) as the whole question at issue was whether or not the Hong Kong 
Company or the Bombay Company as its agent, were Hable to bo 
assessed at all, it was an inappropriate form of order to direct the 
Income Tax Officer to make a fresh assessment after making such further 
enquiry as he thought fit, 
Held also (1) that, as to the order of the Income Tax Officer of 20th 
February, 1934, the action of the Income Tax Officer in refusing to dea] 
with the application under section 27 until the disposal of the appeal to 
the Privy Counqil was open to criticism 
(2) That, as regards the technical points raised by the action indes the 
Specific Relief Act, 1877, the order under section 49 (A) based upon the - 
fresh assessment of 20th February 1924 should have been got rid of, not 
by applying to the Court direct under the Specific Relief Act but by 
proceedings taken under Section 27 of the Income Tax Act, 1922. 
The Commissioner of Income Tax, Bombay Presidency and 
Aden v. The Bombay Trust Corporation Ltd..  ... 194 
Income Tax Act, Sec. 27—~Income Tax Officer ordering ander section 49 (Al 

of the Income Tax Act to set off the amount due upon fresh assessment 

against the refund due to the assessee under the order of the Commis- 

sioner after disposal of reference by the High Court—Application to 

the High Court under section 45 of the Specific Relief Act, 1877; see 

Income tax xix 194 
Income Tax Officer, if can refuse to deal with applicatioa ünder section 27 

of the Indian Income Tax Act, 1922 until disposal of appeal to Privy 

Council—Order by Commissioner directing Income Tax Officer to make 


fresh assessment after making further enquiry, as there wes no evidence 
ë . 
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Income Tax—(Contd.) 
to justify the finding of the Assistant Commissioner, confirming on 


appeal against the order of the Income Tax Officer —Assessees invited to ^ 


make application under section 27 of the Act to set aside assessment 
made under section 23 (4) of the Indian Income Tax Act, 1922—Appeal 
to Privy Council against the order of the High Court on reference ; see 
Income Tax "T 

Incumbrance —Zengal Tenanéy Act (VIII of 1885), Sec, Ua tinan not 
ful in possession-- Title of landlord by adverse possession — Purchaser 
at a vent execution sale, if can defeat the title of landlord. 


The word ‘incumbrance’ as defined in section 161 of the Bengal Tenancy 
Act, 1885, includes not merely such interest as has been directly 
ereated by the tenant but also interests of the nature described therein 
which have been allowed to grow up by his sufferance or negligence. It 
does not include the case of lands of which the tenant had never been 
put in possession and in respect of which the landlords themselves by 
means of adverse possession on the strength of their own title, either 
real or supposed, have acquired an indefeasible title against the whole 

. world.” 

' The provisions relating to annulment of incumbrances as contained Ia 
Chaptér.XIV of the Bengal Tenancy Act, 1885, are Intended primarily 
for the benefit of the landlord and the purchaser at a rent execution 
sale cannot utilise these provisions to defeat the title of the landlord 
himself, 

The plaintiff brought this suit for recovery of kkas posseasion of land 
together with mesne profits from the Darputnidars after service of notice 
under section 167 of the Benga] Tenancy Act, 1885, alleging that they 
had been in wrongful possession of the lands. In execution of a rent 
decree obtained by the Darputnidars, plaintiff purchased the Seputnl 
with power to avoid all incumbrances. There was no allegation, neither 
there was any evidence, that the disputed lands were ever in the possess 
sion of the Seputnider at any time since the creation of the Seputni. 
Although the Seputni Potta and Kabuliyat included these lands, the 
Seputnidar was never put in possession of them : 


Held, that the procedure resorted to by the plaintiff, treating these lands 
as forming an incumbrance upon the Seputni and proceeding to annul 
it by service of notice under section 167 of the Bengal Tenancy Act, 
1885, and hence seeking to recover possession of them by instituting the 
present suit, was entirely misconcleved. 


That on construing the documents In the case the lands did not at all form 
part of the Seputni- 


That the Durputni created in. 1852 was not compulsorily registrable under 


the then law. Midnapore Zemindary Co. Ltd. v. Radhikanath 


Biswas > one me 
— — — —, annulment of—Purckaser at rent execution sale, if can defeat 
the title of landlord himself ; see Incumbrance m - 


194 


426 
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« Jacumbrance, annulment of—Title of landlord by “adverse possession —Pur- 
chaser at rent execution "sale— Tenant never given possession ; see 

* Incumbrance f ais is 478 

~ , what is; see Occupancy holding m du 582 
Indian Partnership Act, Sec. 69 (2)-Institution of snit or proceedings 

taken by firm—Firm to be registered ; see Suit, maintainability of... — ... 554 
—— — ; Sec, 74, cl.(b) —Legal proceedings commenced be- 

fore the Act ; see Suit, maintainability of *.. , am in 854 
Indian Trust Act, Sec. 9o—Suit for: ‘enhancement of rent—Suit by landlord 
against plaintiff and defendant.—Case "undér sectión. 105 of the Bengal 
Tenancy Act, asking for enhancement of rent —Plaintiff's predecessor 
compromised the suit with the landlord and obtained an intermediate 

tenure and case withdrawn ; see Rent, enhancement of hé ats 847 

Inference—Dedication of temple to the public—User by public of the Shrine; . 

see Religious institution m see M 
———— —— a8 todedication of temple to the publió--Representation : see 

Religious institution. . m 341 


Institution, if changed iato a public one—Stranger making a gift to private 
institution or endowment--Receipt of such gift; see Religious igst- 
tution 5 ` ane see 341 

Intention, a question of fact—No intention to demise certain share in some 
propertles lying within the local limits of the jurisdiction of the register- 
ing officer where the document was registered ; see Registration ive 31 

Interest — Mortgage debt—Compound interest at a rate exceeding the rate 
of interest on tha principal moneys—Stipulation in the nature of a 
penaliy—Hindu midow's estate— Power to alienate-—For purposes other 
than religious or charitable—Legal necessity —As advantageous to the 
estate—Mortgaye of the estate to proveni husband's. creditor from 
selling it—Morlgage binding on the estate. 

The power of a Hindu widow to alienate the estate inherited by her for 
purposes other than religious or charitable is analagous to that ofa 
manager of an infant's estate ; she can allenate it, not only for legal 

.. necessity, but also for the benefit of the estate. 

j Compound interest is in itself perfectly legal, but compound interest at a 
í rate exceeding the -rate of interest on the principal moneys, being in 
.. excess of and outside. the- ordinary and usual stipulation, may well be 

m _fegarded aa in the nature of a penalty. 
$ À Hindu widow, who bad inherited her husband's property for a widow's 

estate, entered into a compromise with her husband's creditor whereby 
she hypothecated a village as security for principal sum and interest, 
the creditor being entitled, in the event of default, to take possession and 
to appropriate the income of the village to the princlpal debt and inter- 
est until the whole of the debt was discharged. The widow satisfied the 
decree by granting the creditor on 28th March, 1888 a simple mortgage 
of the'village for Rs. 5,000 which she promised to pay in five years by 
instalments with interest at I1 annas per cent per mensem on arrears 
ef instalment. Being unable to discharge the debt, except by sale of the 


e 
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Interest—(Contd.). 
property which would have deprived her of her maintenance, she execu- 


ted, in lieu of the mortgage of 1888 another mortgage in 1903 and a t 


third mortgage in 1911. In the deed of 1903, she agreed to pay com- 
pound interest at the rate of 5 Rupee per cent per mensem with annual 
rests ; and in the deed of 1911 a higher rate of interest than that stipu- 
lated in the earlier deeds. The mortgagee brought a suit to recover the 
mortgage debt by sale of the mortgaged property ; the trial Judge dis- 
missed the suit but, on appeal, the High Court decreed the claim and 
allowed compound interest at the same rate as simple interest but not at 
the enhanced rate. 


Held, (1) that the mortgage was an act advantageous to the estate and 
therefore it was binding upon the estate. 


(2) that the stipulation for compound interest, in the event of default at a 
rate higher than that of simple interest was a penal provision. 
Raja Kandukuri Venkata Hanemantha Bhushana Rao Garu. v. 
Gade Subbayya. MEME 


Interpretation of deeds or instruments, rule for; ses Hindu Law—Parti- 
tion E 


Irregularity — Criminal Procedure Code (Act V of 1898), Section 342—~State- 
ment not read over to accused —4Accused. given further opportunity to 
make a statement—No assertion that original statement was incorrect 
—Belief and disbelief of evidence in the discretion of the Magistrate— 
Practice of receiving notes of arguments after the hearing of the 
case, reprehensible—Such practice, when invalidates a trial. 

Where it appeared that a statement was not read over to the accused 
as contemplated by section 342 of the Criminal Procedure Code, but 
when it was brought to the notice of the Magistrate, he gave the accused 
the opportunity of making a further statement, although no assertion 
was made that the original statement was Incorrect 1 


Held, that this was not a ground for interference with the order which had 
been passed. 


it was open to a Magistrate to believe one portion of the evidence and dis- 
believe another portion of the evidence, 


The practice of receiving from the pleaders of the parties notes of argu- 
ments after a case had been heard was most reprehensible and must be 
discontinued. 


Where there was no indication on the record that after additional notes of 
written arguments were put in on behalf of the prosecution, the defence 
had an opportunity of replying to the points raised therela : 

Held that the trial was invalidated and the conviction and sentence were 
liable to be set aside. Jogendra Nath Mukherjee e. Rabindra 
Nath Chatterjee T m 


141 


147 
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Irregularity in transferring an execution case does not prevent the trans- 
“ferred Court from having selsin over the execution ; see Execution, 


* application for w is 
' Isstte—Objection abandoned in lower Court~Not raised in lower Court ; see 
. Privy Council practice m m 





or objection which has been abandoned or not raised in the lower 


Courts—Privy Council, if can consider ; see Privy Council practice... 


Joint decree-holder, application for execution by—Effect of death of one of 
them— Procedure ; see Execution, application for ET ow 

— family--Father has power to divido at any time during his life with- 

out the consent of his sons — Effect of father making division-—Sons inter 





se separated ; ses Hindu Law-— Partition "m ia 
family—Severance between one of the members and others—Status 

of remaining members inter se ; see Hindu Law — Partition ... oT 
— family, division by the members of, of their rights to or severance of 
their interest in, the estate, effect of ; see Hindu Law—Partition m 
m family, members of holding the family estate in defined shares, effect 
of ; see Hindu Law — Partition on on 
— family, separation of, how effected ; see Hindu Law—Partition "m 


——-— family consisting of father and sons—Effect of departure of one 
of the sons, who severed his connection with the family and went 
away to another village to earn his livelihood; see Hindu Law— 
Partition T "e 

-—— family property, partition of, when can be made—Father adjudicated 

'  insolvent—-Sons to show the immorality or illegality of the debt; see 
Hiadu Law—Joint family e T 

in estate—No division of right, or severance of right, of the remains 
of joint family—Cegser of commensality ; ses Hindu Law—Partition |... 
status, division of right or severance of, how results ; see Hindu Law— 








Partitioa m m 
Jndges and Courts are alike open to criticism ; see Privy Council we 
Judgment—Statements of grounds of an award of Court in a Land Acquisi- 

tion Case ; see Apportionment T m 


Judicial Committee are reluctant to consider an issue or objection which has 
been abandoned or not raised in the lower Court; see Privy Council 
practice s m one 

— -— Committee in appeal to attach weight to the views of the trial 
Judge—Difference of views of trial Judge and High Court ; see Privy 





Council practice m m 
- — determination assuming jurisdictlon, if can be EAEAN attacked ; 
ase Mortgage v m 


Jurisdiction ~ Absence of elements of grace and of precariousness from 
the inam tenure—Bombay Revenue Jurisdiction Act, Sez. 4 ; see Deed 
of grant et ove 

Mo Bengal Suppression of Terrorist Outrages Act (XII of 1932), 

sections 24, 25 — Powers of the Local Government to appoint a Special 

Magistrate —Béngal Criminal Law Amendment Act of 1925, section 4, 


— 
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provisions of—What class of Magistrate to be Special Magistrate — 

Case of murder disclosed by prosecution evidenge—Special Magistrate, 
if competent to try such case—Case of murder, when set up—Bengal 

Suppression of Terrorist Outrages Supplementary Act (Act XXIV of 
1932) section 3 sub-section (2)—Powers of the High Court to alter 

sentence— High Court, if to hear such appeals in the ordinary way— 

Statute curtatling personal liability, how to be construed. 

It has always been a canon of the construction of the type of statute 
which curtails personal liberty that it should be construed most strictly 
and if anything inclining in favour towards the subject. It is a whole- 
some canon and principle which ought to be rigidly enforced in the High 
Court, more especially as in this country there is no major Act such as 
habeas corpus upon statute book. S 

On an examination of section 25 of the Bengal Suppression of Terrorist 
Outrages Act, it appears that the opinion of the Local Government, 
before csses may be allotted to a Special Magistrate, has to be taken 
npon several points. The first point is that there must be reasonable 
grounds for believing a scheduled offence viz. that type of offence which 
is enumerated in the schedule to the Act, has been committed. The 
next point upon which the Local Government is required to give a preli- 
minary opinion is whether the offence alleged to have been committed is 
one which is punishable with death, And the third and the last view 
which the Local Government has to express is that the offences put for- 
ward by the prosecution must have been in furtherance or in connection 
with the terrorist movement. 

Section 25 of the Bengal Suppression of Terrorist Outrages Act, empowers 
the Local Government to appoint a Special Magistrate to try only those 
offences of a terrorist nature contained in the schedule which are noé 
punishable by death, But it does not give power to the Local Govern» 
ment to send for trial before a Special Magistrate an offence which is 
punishable by death. 

In the Bengal Criminal Law Amendment Act of 1925 there is a provision 
for the trial of persons who dre said to have committed offences under a 
schedule which resembles closely schedule 3 to the Suppression of 
Terrorist Outrages Act but without the qualification introduced into 
the subsequent Act, that they are offences not PM by 
death. 

Section 4 of the Bengal Criminal Law Amendment Act of 1925 lays 
down that a person who has committed dn offence punishable by death 
has the right to be tried by a tribunal of three judges with senior qualis 
fications. 

A Special Magistrate,"according to section 24 of the Bengal Suppression of 
Terrorist Outrages Act of 1932 need only bea Magistrate of the first 
class or a Presidency Magistrate who has execised his powets as sueh for 
a period of not less than 4 years. 

Section 25 of the Bengal Suppression of Terrorist Qutrages Act of 1934 
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does not empower the Local Government to order a trial before a Special 

e Magistrate where a case of murder is prima facie disclosed by the pro- 

' secution evidence 
If for the purpose of commiting a crime the persons who wish to commit 
that crime successfully make an attack upon their victims which 
results in death directly caused by that attack, prima facie it appears a 
case of murder has been set up. 

The Bengal Suppression of Terrorist. Outrages Act, 1932, which is a local 
Act, has a supplement, in the form of an All India Statute which deals 
inter alia with the right of appeal from the decisions of the Special 
Courts which function under the localspecial legislation. 

Section 3, sub-section (2) of Act XXIV of 1932 lays down that an appeal 
to High Court shall be presented within thirty days from the date of 
the sentence and shall be disposed of by the High Court in the manner 
provided in chapter 31 of the Code of the hearing of appeals. 

Section 3, sub-section (2) of the Bengal Suppression of Terrorist Outrages 
(Supplementary) Act, 1932, relates solely to procedure and 1s therefore 
one In which the intention of the framers can be considered. 

The ordinary meaning of the language used in section 3, sub-section (2) of 
the All India Statute is that in hearing this class of appeals the High 
Court retains full rights of procedure and full rights of alteration or 
acquittal, unless there is some specific language in some part of these 
Acts, which qualifies these rights. 

The intention of the persons who framed section 5, sub-section (2) of the 
All India Statute was that the High Court when hearing appeals in such 
cases should hear them in the ordinary way and with the ordinary pow- 
ers which the Appellate Side ot the High Court has been given by chap- 
ter 31 of the Code of Criminal Procedure. 

If the High Court was not by the language of section 3, sub-sectlon (2) of 
the All India Statute endowed with the full powers of an appellate Court 
under the Code, the powers of the High Court, if they had been cut 
down, would necessarily have to be defined and defined strictly. 

Where nine persons were put upon trial before a Special Magistrate on a 
number of different charges, which included ¢onspiracy to engineer ari- 
sing against the Government, conspiracy to commit offences under the 
Arms Act and as to five of them, charges of committing dacoity with 
murder in furtherance of the arms attributed to the terrorist movement 
and were convicted by the Special Magistfate, the High Court, on 
appeal holding that the Special Magistrate hdd no jurisdiction to try the 
case of the five accused who were charged $ committing dacolty with 
murder, set aside the conviction and sentence$ of the accused, 

Henderson, F : The opinion of the Local Govbrnment that the accused 
have committed a certain offence can be calléd in question. It is also 
clear that an opinion of the Local Government merely that an accused 
person had committed an offence not punisháble with death would not 
give jurisdiction to appoint a Special Magisthate to try him, 
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Jurisdiction —(Cosia. ). 
The important words in sectton 25 of the Bengal Suppression of Terrorist 


Outrages Act of 1932 are “in furtherance of or in connection with the” 


terrorist movement" anditis not open to the accused to suggest on 
appeal that the particular crime was not committed in furtherance of or 
in connection with the terrorist movement. : g 

The only persons capable of weighing the respective advantages or dis- 
advantages of trial before different type of tribunals are the accused 
persons themselves and it is only their opinion in the matter which is en- 
titled to any serious consideration. - 

Nitai Chandra Jana v. King Emperor ` ei ay 

— Magistrate, jurisdiction of, to revise his order acquitting an 
aceused~Criminal Procedure Code (Act XVIII af 1923), Sections 517 
and $20, conjoint effect of—Pomer of the Magistrate to order restora- 
tion of property in case of acquittal of aceused—Indian Penal Code (Act 
XLV. of 1860), Section 430. 

In a case under section 420 of the Indian Penal Code the accused was ac- 
quitted by the Magistrate on the oth August, 1935. Thereafter on the 
application of the complainant under section 517 of the Code of Criminal 
Procedure, the Magistrate directed on the 16th August, 1935 that the 
sum of Rs. 495 in cash, two gold mohurs and some silver ornaments should 
be restored to the complainant. The accused applied to the Sessions 
Judge for a revision of the aforesaid order passed by the Magistrate ; 
and the Judge held that the properties were to be kept in the custody of 
the trial Court till the claims put forward were finally decided by a Court 
of competent jurisdiction. On revision both by the complainant and the 
accused p. Pn 

Held, that the Judge had jurisdiction to revise the order passed by the 
Magistrate, although the order was passed by the Magistrate ina case 
in which the accused was acquitted. 

The Judge, acting under the conjoint effect of the provisions of sections 
517 and 520 of the Code of Criminal Procedure, had the discretion under 
the law to make such an order as he thought fit for the disposal of the 
properties in question and on facts found the discretion was not wrongly 





or improperly exercised. 

In view of the provisions contained in section 517 of the Code of Criminal 
Procedure as they now stand after amendment in 1923 it cannot be laid 
generally that if no offence was proved to have been committed in res- 
pect of property produced before a Criminal Court, and the accused is 
acquitted, the Magistrate should restore the property toa person from 
whom it was’ last taken. 

The amendment in the year 1923 by the addition of the words “by des- 
truction, confiscation or delivery to any porson claiming to be entitled 
to possession thereof or otherwise" after the word "disposal" in section 
$17 of the Code of Criminal Procedure, has materially changed the 
scope of the law asit stood before the amendment, 

- Ramphal Tatwa, v. Jasodia Malajn vies ae 
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. Jurisdiction—Offer of estate for re-settlement after partition, by the Settle- 
ment officer and re-settlement of the same-— Ultra Vires—Assam Land 
*and' Revenue Regulation ; see Possession, suit for vix m 
— —— —— Suit on mortgage on the Original Side of the High Court— 
* Property situated wholly without the jurisdiction, some of the proper- 
ties situated- within the jurisdiction of High Court—Leave under 
section r3 of the Letters Patent (Calcutta), if can. <be “granted ; see 
Mortgage m m 

— of High Court, if can be challenged i in a suit based on the 
decree of the High Court—High Court holding, when granting leave 

under section 12 of the Letters Patent, that the property situated within 

the Original Jurisdiction of High Court was intended to be included in 
mortgage; see Mortgage ass m 
——— tO revive a sult—Defective procedure followed in appointing 
guardian ad litem—Restoring minor to the same position in which he 

was on the daté when the suit was filed against him; see Revival m 
Kists of revenue, when in arrears ; see Revenue sale d m 
Landlord, if and how much is precluded from recovering - Under- -raiyat 
agreed to pay rentat thetime of his admission to the occupation of 
land— Contract entered into before 1928 ; see Under-raiyat ... ae 
—— —, of agricultural lands have common rights to enhance rent ; see 





Admissibility in evidence "m Ik 


Landlord’s Share of compensation— Amount of compensation increased on 
landlord's objection under section 18 of the Land Acquisition Act~ 


Tenant accepting the Collector's award ; ses Apportionment... af 
Law, when has ex post facto operation ; see Ejectment "m l me 
—- «, when retrospective ; see Ejectment "UC 
-—— altered pending sult—Rights of parties, how affected ; m i Eject- ` 

; ment MEO e 
——- applicable to parties to suit ; see Ejectment k E desi 


—— - found ulter vires or unconstitutional, effect of ; see Ejectment e 


— - governlag parties Amendment of Aot-—Suit pending—Right to an 


appeal in a pending action ; see Rent, enhancement of ... ry) 
—— - passed pending suit--Effect of absence of provision ‘in the enactment 
as to costs or compensation ; see Ejectment " 


Lease--Restrictive covenant—Covenant to be for the benefit of some 
ascertainable property-—Property, If to be independent of and outside the 


demised premises ; see Ejectment T m 
— —, head, covenant in, constructive notice of—Lessor and sub-lessee ; see 
Ejectment ` eee T 


Legislation, if within the lega! p powers of the Councll—Rights and liabilities 
of any party affected by legislation of Indian pentes j see 
Ejectment " 

» When affects properties outside the territorial limits of jurisdic- 
tion ofa particular legislature ; see Ejectment "T T 

Legislative powers of Indian Legislature, Central and Provincial, nature of ; 
gre Ejectment . i 
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Legislative powers of Indian Legislatures, Central and Provincial, sources 
of ; see Ejectment T m 
Legislature, Indian, making an enactment, if adjust a pre-existing provin- 
cial legislation to the whole of British India according to the local condi- 


tions and need ; ses Ejectment - so 
wn oer, proceedings of, in passing an Act, must be excluded—Statute, 
construction of ; see Ejectment ow - 





» Provincial when can deal with central subject; see Eject- 
ment 


Lessor, remedy of, as against sub-lessee for breach of covenant to keep 
pillars of certain width, in the lease—Injunction ; see Ejectment às 
—— — —, When can re-enter for breach of condition to pay rent and royalty ; 


see Ejectment m 
——— — and sub-lessee— Constructive notice of covenant in the head lease ; 
sea Ejectment ese one 


Lessor’s interest In the lease of colliery tor 499 years ; see Ejectment m 
Letters Patent (Calcutta), Sec. 12, if can be granted-—-Some of the 
properties mortgaged situated within the Original Jurisdiction of High 


Court ; see Mortgage tae E 
—— —— ——— ,clause 15—]udgment— Judgment in a Land Acquisition 
case ; see Apportionment m T 
—— ——— — y cl. (135) — Judgment, meaning of ; see Apportionment i» 
Liberty of the press ; see Privy Council "T - 
—-—. of the public ; ses Privy Council m T 


License— Bengal Municipal Act (XV of 1932), Section 370 (1) (LX), offence 

© under—Burning of’ bricks without license-—Resolution of Commis- 

stoners, if would apply to the whole limits of the Municipality— 
Intention. x 

Where the resolution of the Commissioners passed at a meeting ran thus ; 
"It was unanimously resolved that the following rates, taxes and fees 
be in force within the limits of the Municipality under section 123 of 
the Bengal Municipal Act, 193a and atthe rate and scale specified 
against each. 

“Tt was unanimously resolved that under section 370 of the Bengal Munici- 
pal Act licenses be leviable for the following purposes at the scale 
mentioned against each... eu eese t 

Held, that it was clear from the resolution passed by the Municipal 
Commissioners that it was the intention of the Municipal Commissioners 
that section 970 of the Bengal Municipal Act would apply to the whole 
of the Municipality and as such the burning of bricks within the limits 
of the Municipality without taking out license would constitute an 
offence under section 370 ( 1) (ix) of the Bengal Municipal Act. 

It was highly reprehensible for the Vice Chairman of a Municipality to 
violate deliberately the Municipal rules. Emperor «c. Krishna, 
Chandra Banerji T m 

Limitation—Aeadings, construction of—Variance bolari plaintif’s 
pleadings and the case alleged at the trial ~Limitation Act (IX of 
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Limitation —( Conta.). 


1008), Schedule I. Article $5—Mutual, open and running accounts— 

3 Discharge of obligation-~ Plea of limitation fainily urged in primary 
Couri—Last payment — Suficient material not put before the Court to 
sustain the plea of limitation—Limitation plea not entertained in 
appellate Court—Wrong application of Article of Limitation Act, effect 
of —- Costs. 


“Pleadings should not be construed too narrowly, and therefore in dealing 
with the question whether there has been a variance between a plaintiff's 
pleadings and the case alleged at the trial, the Court must look not to 
the mere wording of the plaint, but to the issnes which were settled for 
trial and to the manner in which the case was deliberately fought out by 
both the parties in the trial Court." 


A plea of limitation can be urged at any stage having regard to section 3 
of the Limitation Act, but when a party does take the appropriate 
defence, and does not put before the Court materials to. sustain that 
defence, it becomes difficult for the Court sitting in appeal to give effect 
to the defence contention. 


The defendants purchased from the plaintiff bricks and other materials for 
Rs. 12674-7 annas between a4th February, 1925 and 27th October, 1928. 
The defendants made payments from time to time of the sum of 
Rs, 8725-9-7 pies between the oth April, 1925, and the a7th February, 
1929. The plaintiff sued on the sth May, 1931, for the balance and 
interest. Some of the goods, the prices for which were sued for deli- 
vered beyond three years of the date of institution of the suit. It was 
not possible, having regard to the state of account books available to the 
Court to arrive at a figure which would show the amount that was barred 
by limitation. On the question of limitation, which was faintly urged in 
the primary Court, the latter held that as the suit was instituted within 
3 years of the last payment, it was within time and that Article 85, 
Schedule I of the Limitation Act, 1908, was applicable : 


Held, that Article 85, Schedule I of the Limitation Act, 1908, was not 
applicable to the case, as the transaction was one where there were obli- 
gations on one side, those on the other being merely partial discharge of 
those obligations, 

That the ground of limitation could not be given effect to, having regard to 
the paucity of material on the record of the case. 

The lower Court's wrong application of Article of Limitation Act, 1908, 


-~ had its effect on the question of costs. Bijoy Kamar Bhattacharjee 








v. The Firm of Satish Chandra Nandi sas T 
— Suit for ejectment under section 155 cl. (a) of the Bengal 
Tenancy Act —Landlord's knowledge about the conversion 3 years ago~= 
Raiyat at a fixed rate of rent ; see Ejectment m iis 
— Suit for account, whea to be brought—Death of principal— 
Old agent continuing to act on the same terms as before ; see Account, 


suit for w <b 
. 
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Limitation Act, Sec. 3—Plea of limitation--Party taking appropriate 


defence bnt does not-put before the Court materials to sustain that , 


defence—A ppellate Court, if to give effeat to the plea of limitation ; see 
Limitation "m " 
» Sch. I, Art, 64—Endorsement on the back of the pro- 
missory note of the amount due after settlement of account— Endorse* 
ment stipulating defferent rate of interest ; see Promissory note m 
— s Sch. I Art. 85, applicahility of ; see Limitation SN 
— — ————, Sch. I. Art, 89--Two sets of principals appointing one 
agent under different instruments bringing one suit against the agent; 
see Account, suit for : a ae 
——, Sch. I Art. 89—T wo or more persons appointing an agent 
by the same act or instrument—Death of one of the principalsSurviving 
principal suing for accounts ; see Account, suit for m m 
; Sch. I. Art, 182 cl. (5) — Taking step in aid of execution— 
Death of one of the decree-holders pending execution and dismissal of 
execution cage on 6th Feb., 193a2— Present application for execution filed 
on 5th February, 1935 ; sese Execution, application for ET T 
Lis pendens —Transfer of Property Act (IV of 1882), Sec. 32—"'Order 
which may be made therein" — Order, nature of —Transaction. 

Section 52 of the Transfer of Property Act, 1982, although in general 
terms, does limit its own operation. It must be a suit in which the 
rights to immovable property are in lssuo,the order must be an order 
relating to rights to such property, and the transaction which will give 
place or be made sub]ect to the order of the Court, must be one deroga- 
tory from the other party's rights to the propeity in suit. The order 
of the Court must relate to rights which the parties claim or which 
they might have claimed in the property. The Court cannot create 
proprietory right in the party ou grounds distinct from the property 
itself. 

Section 52 of the Transfer of Property Act, 1882, Only applies to rights 
of the other party involved in and arising out of the property which is 
the subject matter of the suit 

A and B, two brothers, governed by the Mitakshara School of Hindu Law, 
carried on a certain business (Y), A and B out of the profits of Y 
purchased property (X). 

In a sult for partition brought on the 5rd January, 1924, by A against C, 
the widow of B, the plaintiff alleged that he and B were coparceners in 
X and that it was joint family property and His prayer was fora 
declaration to that effect, which would exclude C from any right In X. 
It was held that there had already been a partition between A and B, 
and that at the time of B's decree A and B were co-owners with equal 
shares in the immovable property X. A preliminary decree was passed 
for partition in favour of C on the 10th December, 1994. It deelared 
A and Ceach to beentitled to a half of X and directed the usual 
enquiries, including an enquiry as to what the joint properties conv 
sjted of. 
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á . Pase. 
Lis pendens—(Contd .). 
s Ön thg mth March, 1924, C brought a suit against A far dissolution of 
partnership. On the and March, 1926 a preliminary decree was passed 
e for winding up the partnership and for accounts. 
Pending the taking of accounts, A mortgaged on the 6th May, 1927, his 
half share in X to the present plaintiff, 
The enquiry in the partition suit was taken up aud on the r1th September, 
1925, at 3 meeting before the Commissioner, the attorney for C men- 
tioned the pendency of the partnership sultand there was noted an 
agreement to the effeot that the subject matter of the partnership 
should be excluded for the present.” 
On the 8th December, 1930, a final decree was passed in partnership suit 
against A in favour of C for the sum of Rs. 117000. C then sought to 
have her rights made effective in the partition suit and urged before 
the Commissioner that she was entitled to have the decree for Rs. 117000 
"brought into this suit," so that she could have a right of set off 
against A and make it effeotive against the share which would be 
allotted to A. The Commissioner refused and C therefore applied to 
the Court for an order “that the Commissioner of partition be at liberty 
to take into account the decree made in favour of the applicant” in the 
partnership suit. The application was made in the partition suit and 
was not opposed by A. It was not upon notice to the mortgagee. An 
order was made on the tath April, 1932 to the effect that “ the Commise 
sioner under a writ of commission do proceed on that basis, " (that is 
to say, the basis of the decree in the partnership suit being taken into 
account " and in equalising the share of the parties he will be at liberty 
to take the same into consideration." In pursuancé of this order, the 
Commissioner allotted the whole of the half share of X belonging to A, 
to Cand it was to get over this allotment of A's share to C, that,the 
mortgagee brought this declaratory suit on the 2oth July, 1933. This 
suit was brought for the purpose ‘of establishing that the mortgage pre- 
vailed over the rights of the defendant (C) under the order made in the 
partition suit : 
Held, that the doctrine of lispendens so far as the order of setting off the 
decree for Rs. 117000 was concerned, did not apply to the mortgage 
executed in favour of the plaintiff. Ramdhonedas Bulakidas v. 
Kedarnath Mahato "m iu 406 
Local Government, if can send for trial before a Special Magistrate an offence 
punishable by death ; see Jurisdiction m ds dat - 
~ Government, opinion of, that an accused person had committed an E 
offence not punishable with death would not give jurisdiction to appoint 
a Special Magistrate to try him ; ses Jurisdiction see de 421 
— —— Government, opinion of, that the accused committed certain offence, 
can be cal®d in question ; see Jurisdiction ése ie 421 
— — Legislature, if competent to legislate '* for the peace and good Govern- 
ment of the territorjeg for the timejbeing ‘constituting that province "' ; 
see Ejectment | one ^ 
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Locaf and personal Acts, tests of ; ses Ejectment mee T 
Magistrate, if can revise his order acquitting an accused ; see Jurisdiction... 
Market value of lands acquired, how determined —Time of publication of 
notification under section 4 of the Land Acquisition Act; see Appor- 
tlonment m 
Marriage between different sub-castes of Vaisya —Mitakshara School- 
Marriage between Kasaudhan caste and Agrahari caste; see Hiadu 


Law—Marriage oe T 
——-——— of persons belonging to different divisions of the same caste, 
validity of ; see Hindu Law—Marrlage i m 
Matter, though of local or private nature within the province, when becomes 
a provincial subject ; ses Ejectment eee - 
* May? and ‘May not’, when used ; see Ejectment f Y T 


Mesne profits awarded against Government—Person claiming under 
Government dispossessing the person entitled to hold on after the 
expiry of the previous settlement ; see Possession, suit for... . s.. 

Minor to be placed in the same position in which he was on the date when 
the suit was filed against him—Defective procedure followed in appoint- 
iog guardlan ad litem ; see Revival "m 

Misdescription misleading intending purchasers—Restrictive dacipüba of 
the names of the owners of the property to be.sold ; see Sale for arrears 
of revenue ane m 

Mortgage —Portion of mortgaged property consisting of trees-—Mortgage 
deed excluding the land on which the trees stood—Mortgage deed, if 
validly registered ; sea Transfer of property Tr T 

——— —— —Suit for enforcement of mortgage—Stipulation in subsequent 
hobala~~New contract between the parties —Contract in the mortgage 
bond, if superseded by the stipulation in the kobala —Morigagors not 
made parties in abpsal—Such appeal, if defective. 

Defendant No. 1 and the father of defendants Nos. 2 and 3 executed a 
mortgage bond for Rs.'440, the rate of interest payable was 6} seers of 
paddy a rupee. A year subsequent to the mortgage in favour of the 
plaintiffs the mortgagee took a kobala from the mortgagors for the sale 
of the mortgaged property along with other properties for the considera- 
tion of Rs, 1000, which was made up of the mortgage bond for Rs. 440 
and another for Rs. 178 and a cash payment of Rs. 382. There were 
stipulations contained in the kobala, that in case of the purchaser being 
ejected or dispossessed from the lands conveyed by the kobala, the whole 
of the consideration money Rs. 1000 with interest at one anna per rupee 
were to be repaid with interest from the date of the execution of the 
of the document till realisation, The kobala was cancelled by 
the Collector as inoperative against the defendants Nos. 1 to 3 and the 
plaintiffs were dispossessed from the properties covered by the same. 
The plaintiffs inatituted a suit for realisation of Rs. 382 with interest and 
gota money decree for, the same. The plaintiffs thereafter broughéa 
suit for enforcement of the mortgage for Rs. 440 : 

Held, that the effect of the stipulation contajned in the’ kobala for repay- 
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. PAGE, 
Mortgage —(Contd.). 
ment of the whole of the amount of Rs. 1000 with interest ata rate 
s different from the rate of interest mentioned in the mortgage bond for 
ks. 440, was that a new contract between the parties extinguishing their 
rights under the, mortgage, was brought into existence. The contract 
evidenced by the kobala, enforceable in certain events, was one and indi- 
visible, that contract superseded the contracts of mortgage evidenced by 
two mortgage bonds. The plaintiffs not having included in the suit for 
realisation of Ra, 382 the whole of the claim which they were entitled 
to make on the terms of one and indivisible contract, which extingulshed 
and completely superseded the mortgage for Rs. 440 must be taken to 
have relinquished the portion of the claim which he did not make, so far 
as the amount of Rs, 1000, the consideration for the contract evidenced 
by the kobala. 


Held, further, that the appeal was defective inasmuch as the mortgagors 
defendants in the suit had not been made respondents in the appeal. 
Kamaruddin Shah v. Shaik Diljan a T 62 


, assignment of, by morigagse—Mortpagor joining and includ- 
ing properties as a further charge--Properiy within the original 
jurisdiction of the Calcutta High Court — Decree in High Court—Subse- 
quent suit under Order 21, rule 123—Surisdiction of High Court, if 
can be challenged in subsequent suit—Third party, if can impeach the 
validity of the mortgage— Possession, when adverse without a regular 
sale deed—Onus of proof on defendant. — ' 


The property in question 54; Ultadanga Main Road was originally held by 
Dutts. The sald Dutts mortgaged the property to one G. Afterwards 
G on receipt of proper consideration assigned the said mortgage bond in 
favour of the plaintiff. By the said deed of assignment, to which the 
Dutts were made parties, a further charge was createdin respect of 
another property belonging to the Dutts, viz. 6, Kirti Mitter Lane, which 
lies withia the original jurisdiction of the High Court. "The plaintiff 
brought a suit on. the mortgage bond on the original side of the High 
Court and obtained a preliminary mortgage decree against the Dutts. A > 
final decree was subsequently passed and in execution of the said decree, 
the plaintiff purchased the property at the Registrar's sale and obtained 
sale certificate. Thereafter the plaintiff applied to be put in possession 
and proceeding was taken under the provisions of order 21, rule 95 of the 
Code of Civil Procedure. On the 27th April, 1927, it was directed that 
the premises in question be delivered to the plaintiff under order 21, rule 
95 of the Code of Civil Procedure and that a certified copy of the order 
with a copy of the sale certificate and a certificate that possession of the 
said property has not been obtained within the jurisdiction of the High 
Court, be transmitted to the District Judge of 24 Parganas for execution. 
The Supordinate Judge who dealt with the proceeding under the provi- 
sisons of Order 21, rule 95 of the Code of Civil Procedure, refused the 
application of the plaintiff. [na sujt by the plaintiff in accordgnce 
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Mortgage—(Contd.), 
with the provisions of order 21, rule 103 of the Code of Civil Pro- 
cedure 1 

Held, that the High Court had no jurisdiction to entertain a suit on mort- 
gage, if the only property included in the mortgage was property out- 
side the Original Jurisdiction of the High Court. but if properties 
situated within the Original Jurisdiction of the High Court were included 
in it, leave under Section 12 of the Letters Patent ( Calcutta) might 
be granted. 

When the High Courts when granting leave, held that the property 
6, Kirti Mitter Lane which was admittedly situated within the Original 
Jurisdiction of the High Court, was intended to be included in the 
deed of assignment which created the further charge, it was not 
open in this suit, based on such decree of the High Court to 
contend that that decree of the High Court was without juris- 
diction. . 

It is open toa Court to determine as to whether it had jurisdiction or 
not to entertain a sult or proceeding and if there is a judicial determina- 
tion, that judicial determination assuming jurisdiction cannot be 
collaterally attacked, 

It is no concern of a third party to raise the contention as to the real 
intention of the parties to the mortgage transaction, and thereby to 
impeach the validity of the mortgage deed. 

When the plaintiff being the owner of certain immoveable property seeks 
to recover possession of that properly and there are no facts orperating 
to his prejudice it isa valid defence to the suit that the plaintiff has 
agreed to sell the property to the defendant, the agreement being at the 
date of the suitstill capable of specific enforcement, but there being no 
registered conveyance passiag the property to the defendant, who has 
taken possession under the agreement for sale and is willing to perform 
his part of it with the “plaintiff”. This will also apply where the 
vendee in possession has allowed the time for filing a suit for specific 
performance to expire. ‘The defendant is entitled to remain in posses- 
sion against the plaintiff. He will not be able to sue the plaintiff for 
a sale deed and so will have to remain in possession for twelve years be- 
fore he can acquirea good title. 

The burden of establishing adverse possession lies on the defendant. Sm. 
Birs] Mohini Dassi v. Sm. Sarala Devi Chowdhurani 

——-——— by way of sub-lease for the residue of the terms less 2 days, if an 
English mortgage ~Mortgagee in possession ; see Ejectment S 

— — debt—Reciept showing extinction, If to be registered ; see Admis- 
sibility in evidence 

— — — deed, if validly registered - Mortgage deed etcluding the land o on 
which the trees stood ; see Transfer of property E 

deed, validity of, if can be impeached by third party teas 
of the parties to the mortgage transaction ; see Mortgage ... 

Murder, case of, when set up ; see Jutisdiction s 
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Negative covenant—Covenant to keep pillars of certain width; see 
Ejectment ty - 
"Neayspaper, statement in, describing a person asa "prominent Congress- 
worker”, effect of—Status in the movement—Connection with terrorist ; 
y see Prosecution 
Notes of argument, recleved from pleaders of both parties after the T 
ings of the case ; see Irregularity m 
Notice, constructive, of covenant in the head lease —Lessor ind sub-lessee ; 
see Ejectment 1 
Novation of contract—Mortgage—Subsequent Kobala guae for the 
amount due on mortgage and for cash payment- Covenant in the Kobala 
that the whole of the consideration money to be realised in case of dis- 
possession ; see Mortgage "m 
Occupancy holding, transfer of—Value of holding, if includes the value 
of trees as welL—Value of trees not mentioned in the sale deed— Land- 
lord, if to pay the price of trees in order to compensate—Bengal 
Tenancy Act (1V of 1928), section 26C, 26F (2)—‘Incumbrance’, conno- 
tation of the term of. 

' Under cl, (2) of section 26 (F) of the Bengal Tenancy Act, it is obligatory 
on the landlord to deposit in Court the amount of consideration money 
or value of the property as the case may be, as stated In the notice 
served on him together with compensation at the rate of ten per cent of 
such ‘amount. : 


The value of a holding would ordinarily include the value of all things 
that were appurtenant to it, and if there are structures on the land 
which amount to improvement within the meaning of section 76 of the 
Bengal Tenancy Act or trees standing on the same, which cannot be 


separately enjoyed, the trees or structures would be regarded as parts of 
the holding. 


Hence the value of the holdiog would include the value of the trees as well, 
and the landlord would be bound to deposit not only the price of the 
land as stated in the Kobala, but the price of the trees also, if that is 
separately shown, 


But if the purchaser omitted to include the price of trees in the notice 
issued under section 26 (C), the landlord cannot be compelled to deposit 
the price of the trees also ; and'the trees cannot be regarded as incum- 
brances within the meaning of clause (3) of section 26 (F). 


The term: incumbrance! connotes some hindrance, or burden upon 
ownership, some subordinate interest. charged upon or carved out ofa 
present estate, e, g , a lease, mortgage, easement etc., which always acts 


in limitation of the full rights of ownership in the property to which it _ 


appertains. 

The right of an occupancy raiyat to cut down and fell trees does not consti- 
tute dh incumbrance or charge upon the land, and this right cannot be 
said to be in derogation or limitation of his tenancy. 

Instructions issued by the Registration authoritíes regarding the sale of 
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Occupancy holding—(Conta.). 
Occupancy holding with crops and huts etc. standing on the land dis- 


cussed. Rajballav Mandal v. Rajendra Narain Mandal vet ue 582 


Occupancy ratyat, right of, to cut down and fell trees, if constitutes an in- 
cumbrance or charge upon the land ; see Occupancy holdiag vis 
Officlal Assignee can exercise the power of insolvent, as father, to sell the 
joint family property for payment of insolvent’s antecedent debts, so 
far as not incurred for immoral or illegal purposes but the power must 
be exercised subject to limitations and the provisions of sections 17 and 
49 (5) of the Presidency Towns Insolvency Act do not apply ; see 
Hindu Law—]oint family at "S 

Order, if to be set aside— Order of District Judge passed in an arbitrary aud 
summary manner ; see Guardianship proceeding - 

, inappropriate form of, to" direct the Income Tax officer by the Gam: 
missioner, to make a fresh assessment after making turther enquiry, if 
he thinks fit—Assessment on company registered outside British India 
as agent upon footing of profits and gains accruing or arising through 
business connections with company registered in British India, under sec- 
tions 42 (1) and 43 of the Indian Income Tax, 1922 ; see Income tax ... 

Order of District Judge passed in an arbitrary and summary manner, is not 
according to law and should be set aside; see Guardianship 
proceeding as eee 

Orders treated as orders in criminal cases —Interference with the administra- 
tion of justice whether they be inferences in particular civil or criminal 
cases or take the form of attempts to depreciate the authority of the 
Courts themselves when they amount to contempt of Court are quasi- 
Criminal acts ; see Privy Council cee ssi 

Owner, as founder of trust, if relinquished his right—Insütution founded as a 
religious and charitable one by the owner of lànd—Intention—Sub- 
sequent treatment as a religious and charitable trust for public purposes ; 
see Religious institution m 

Part performance, doctrine of, principle of ; see Res judicata... one 

Partition, deed of—Intention of parties to be expressed clearly and unambl- 
guously ; ses Hindu Law ~ Partition ia m 

— —, deed of, if valld—No separation:of interest in præsenti but only 
a contract as to what is to be done in future; see Hindu Law =- 
Partition m En 

— — —~ of joint family property, when can be made--Father adjudicated 
insolvent--Sons to show the immorality or illegality of the debt ; see 
Hindu Law—Joint family sas ane 

Party—Proper or necessary—Suit by the ruler of Limbdi State against 
mulgametis and landholders for a declaration that he, and not the defen- 
dants, is entitled to be registered as talukdar under the Guxrat Taluk- 
dars Act-~Agreement between plaintiff and Government— Government 
hot an agent of the defendants —No contractual right conferred @n the 
defendants by the agreemente-Government, if a necessary or proper 
party in the suit ; see Practice E 
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, Penal Code, Sec. 483 - Counterfeiting trade mark—Test -Civil or Criminal 


Court ; see Trade mark on 
Penalty “Compound interest at a rate exceeding the rate of interest on the 
principal money ; see Interest a 


Permanent lease, selami for—Recsipi, if requires rogistration—Indian 
Registration Act (XVI of 1908) Section 17 (1) (e)—Authority of the 
Shebait— "Benefit of the estate’, implication of — ShebaiPs. power of 
selling or leasing out permanently the debutter property — Necessity 
unavoidable — Principle, if applicable to agricultural lands and building 
sites—Finding of fact of trial Court, if reversed by the lower appellate 
Court— What the appellate Court should consider — Practice. 

A receipt which acknowledged receipt of a certain sum as selami fora 
permanent lease of a certain plot of land is compulsorily registrable 
within the meaning of Section 17(1) (c) of the Registration Act. Such 
a receipt is therefore inadmissible in evidence to prove that any con- 
sideration was pald as selami. 

The authority of a shebait is analogous to that of a manager of an infant 
heir. It can only be exercised rightly in a case of need or for the ‘benefit 
of the estate, The actual pressure on the estate, the danger to be 
averted or the benefit to be conferred are the criteria to be regarded. 

The words “ benefit of the estate” used in respect of debutter properties 
implies preservation of the estate from extinction, defence against hostile 
litigation affecting the estate, protection of the estate or portions of 
it from injury on deterioration by inundation. 

„A shebait is not entitled to sell a debutter land solely for the purpose of 
investing the sale proceeds fora larger income than what was being 
derived before, In order to show imperative necessity compelling the 
shebait to grant a permanent lease ata fixed rent it must be found that 


the entire amount raised as selami was necessary to meet the actual 


primary pressure on the estate, It must also be shown that the amount 
actually required for meeting the pressing need of the estate could not 
be raised by a lease for a term of even in perpetuity at a variable rent, 


The principle, that if a shebait is not constrained by unavoidable necessity, - 


he will be guilty of a breach of duty if he creates a new and fixed rent 
for all time to come though adequate at the time, in lieu of giving the 
endowment the benefit of an augmentation of a variable rent from time 
to time applies equally to agricultural lands ‘and building sites jin 
villages. 

In reversing the findings of fact arrived at by the trial Court, an appellate 
Court should consider the reasons given by the trial Court and apply his 
mind to the evidence on which the trial Court based its findings. 

When the appellate Court did not discuss all the .relevant, evidence and 
did not give any reasons for his Inability to agree with the trial Court in 
its conclusion on the facts which depended mostly on the oral testimony 
of witnesses : 

Held, that there was no proper hearing of the appeal by the lower 
appellate Court, Raghumani Ray v. Bibhutibhusan Roy an 
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Petition treated as cross-objection ; see Ejectment - ED 
Pleading —Plaint—Use of general words as ‘fraud’ or ‘collusion’, if give a 


fraudulent colour to the particular statements of fact in the plaint ; see " 


Ejectment 
Pleadings, how construed ; see Limitation ves x 
Policies of fire Insurance, suit on—Fraud to be clearly established — Mere 

suspiclon however grave will not establish the charge ; see Privy Council 

practice vid aes 
Possession, long, of real property, transmuted into ownership-—English and 
Indian laws ; see Possession, suit for’ 


— 


va et 


one set 


» Mull Jor AIR Land and Revenue Regulation (1 of 1886), 
Sec. 6 Ch. (b) —Right acquired by adverse possession—Settlement of 
estate —Subsequont settlement of part of estate—Furisdiction ‘of Civil 
Court—Assam Land and Revenue Regulation, 1885, Sece. 34, 154(a) — 
Mesne profits against Government. 

Per Curiam: A right acquired by prescription isa legally derived right 
within the meaning of section 6, clause (b) of tho Ássam Land and 
Revenne Regulation, 1885. 

The Indian law like an English law practically transmutes long possession 
of real property into ownership by bringing to an end that right of the 
owner. 

Fer Mitter, ¥,; An offer of an estate for re-settlement after partitioning 
the same is in excess of the authority of a settlement officer and re~- 
settlement of the same is sifra vires of the Assam Land and Revenue 
Regulation, 1886. 

Section 154, clause (1) (a) of the Assam Land and Revenue Regulation, 
1886, refers to cases where an act of the Settlement Officer is in confor- 
mity with the essential provisions of the Regulation which gives him 
jurisdiction to act but there have been irregularities in the mode of 
carrying out the act. Hence, if a re-settlement of the whole estate had 
been made and the revenue had been increased considerably, such re- 
settlement cannot be questioned in Civil Court. 

The plaintiff stated that he was owner in possession in maliki right by 
settlement and by right of adverse possession of certain estate contain- 
ing two Beels B and D, that as he acquired the status of landholder, he 
was entitled to get fresh settlement from the Government on the expiry 
of the previous settlement in 1922 not only of the two Beels but of the 
entire estate. These two Beels had previously formed part of two differ- 
ent estates. The Settlement Officer proposed to settle the Beels with 
the plaintiff but the plaintiff refused as the Government had no right 
to settle separately. Hence the Beels were settled for 3 years with 
defendants Nos, a to 4. The partition was effected without any appli- 
cation from the landholder concerned and was not authorised by any 
provisions of the Ássam Land and Revenue Regulation, 1886 : 





Held, that the proposal as well as settlement with defendants Nos. a fb 4' 


were wlira vires of the Statute. 
Per Rau, F.: That as the proceeding was a composite one, being partly a 
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Possession—(Contd.). x 
settlement and partly a partition entirely foreign to the Regulation, 

* section 154 of the Regulation of 1886 was no bar ta the Ciyi! Court 
pronouncing such a proceeding to be slira vires. 

, That under section 154(b) of the Aasam Land and Revenue Regulation, 
1886, the Civil Court had no jurisdiction to decide the questions as to 
the amount of revenue to be assessed or as to the mode or principle of 
assessment, 

Per Curiam; That on the basis of re-settlement it was not permissible 
to defendants Nos, a and 3 to dispossess‘the plaintiff, as the latter was 
under section 34 of ‘the Assam Land and Revenue Regulation, entitled 
to hold on after the expiry of his previous settlement. 

Per Mitter, F. That under section 154(1) (a) of the Assam Land and 
Revenue Regulation, 1886, it was not open to the plaintiff to question 
the validiiy of the assessment, 

Per Curiam: That the previous decree of the High Court to the effect 
that the plaintiff No.1 had acquired a title by adverse possesslon in 
Beel D to the extent of his share against M or his successors, and that 
the plaintiffs in that suit claiming through M had no subsisting right in 
the one-third share held by the defendants who were the present 
plaintiff and others, although could not operate as res judicata against 
the defendants Nos. 2 and 3, as the suit in which the appeal to the High 
Court arose was tried by a Munsiff who had no jurisdiction to try the 
present suit the finding on the question of adverse possession was the 
finding of a Court which was dealing with facts nearer to their ken than 
the facts were to the High Court in the present case and it created a 
paramount daty on the appellants in the present appeal to displace that 
finding. 

That as the settlement by the Government was ultra vires, possession of 
persons claiming uader the Government was wrongful possession and the 
Government was liable for mesne profits. Hanifulla v. Brajendra 
Kishore Roy Choudhury ws T 

s Suit for, by the owner—Defence, valid, that the owner agreed 
to sel] to defendant —Agreement, at the date of suit, capable of specific 
enforcement—No registered conveyance ; see Mortgage... «^ 
, suit for, by the owner— Vendee in possession allowed the time 
for filing a suit for specific performance to expire—No registered convey- 
ance ; see Mortgage LN 
» When adverse —-Vendee under unregistered conveyance in 
possession ; see Mortgage TM ove 
Practico—Foinder of parties ~ Necessary parties -Proper parties —Govern- 
meni--Agreement between plaintiff and Government —Validity of— 
. Dispute between plaintif and defendant independent of —" Talukdar''— 
Definition-—'Who holds land directly from Government" — Gujarat 
Talukdars Act, (Bombay Act VI of 1888, as amended by Bombay Act II 
of 1905), Section 2(1) (a)—{ndian Hypidence Act, (I of 1872), 
Sections 17, 18 and 31, : 


hd 














—— 
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Practice—(Contd.) ; 

-` The plaintiff, the ruler of Limbdi State, suéd-defendants, who are the mul * 

gametis and landholders in 18 villages in British India, for a declaration 

that he, and not the defendants, is entitled to be registered as talukdar 
under the Gujarat Talukdars Act. The Sabordinate Judge granted “the 
plaintiff the declaration asked for, but on appeal, the High Court set! 
aside the decree of the Subordinate Judge and remanded the sult to allow 
the plaintiff an opportunity of jolaing the Government asa party to the 
claim, by reason of an agreement dated the:rath August, 1922, entered 
into between the plaintiff and the Government, which the defendants. 

claimed, contained an admission by the plaintiff of the defendants’ status . 

as talukdars under the Act. There was no evidence that the Government 

acted as agent of the defendants in making the agreement, nor did the. 
defendants maintain that any contractual right was conferred on them 

by the agreement, The High Court held that the agreement on its cons. , 

struction contained a clear admission of the defendants’ status under : . 

the Act, and treated it as a bar to the action and found it unnecessary: .: 

to deal with the case on the merits, on which the Subordinate Jadge had .. 

' found against the defendants, holding that the mulgdmetis did not hold... '. 
direct from Government as decided by the High Court ia Sir Delafsingh- : 
Ji v. Oghad Vira, On appeal to the Judicial Committee of the Privy : 
Council : ; 9. pg E : 


~ Held, the Government are not a necessary.nor a proper party to the ques- > 
tion in dispute bstween the plaintiff and the defendants, as that question 
is independent of the validity or invalidity of the agreement entered into 
between the plaintiff and the Government, which confers no contractual 
right on the defendants and was not entered into by the Governient 
as agents of the defendants. : 7 
The agreement is admissible as evidence, In terms ef Sections 17, 18 aud 
31 of the Indian Evidence. Act, s 
The High Court were not entitled to treat the agreement asa bar to the 
action, but were bound to consider it, along with the other. evidence on 


the merits: 

The statement in the agreement does not amount to an admission by the 
plaintiff of the status of the defendants as.talukdars under the Act ; ad- 
missions are not conclusive proof of the matters admitted and in order to 
afford evidence on the merits the admission sought to be taken must be : 


clear. 
On the evidence, the plaintiff alone is the petson who ‘could be held to be 


the proprietor of the villages in suit as talukdar, and the defendants do. 

not hold their lands directly from Government withln the maning of sec- 

tion 4(1) (4) of the Gujarat Talukdars Act. Maharana Shri: Dolat« 

singhji Jaswantsinghji Thakore ~ Saheb of Limbdi o. Khachar ' 

Mansur Rukhad. ove 21 
Practice of receiving from pleaders of the parties notes of argument affer © 

the hearing of the case condemned ; see Irregularity | qun 
Preamble may always ba referred to for the putpose of ascertaining generally 

the scope of the Act—Enacting words, ambiguous ; see Ejectmeng — ... 212 
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Preamble of an Act is a key to open the mind of the makers of the Act and 
* the mischief the Act is intended to redress ; see Ejectment E 
Proscribed book, contents of, found ia possession of the accused may be 

gone into, in considering sentence to be passed ; see Prosecution ou 
Presumption —]udgment not oparating as res judicata ; see Possession, 


suit for m 
———— ———— —- Legislation, territorial— Jurisdiction ; see Ejectment aes 
——— — OF Lawful origin of inam tenure ~Long enjoyment without ques- 

tion for 70 years ; se? Deed of grant woe 


Presidency Town Insolvency Act, 1609, sec: 52 (2) (b)—Officlal Assig- 
nee, if,can exercise the power of the insolvent,. as father, to sel] the joint 
family property for payment of insolvent’s antecedent debts, so far as 
not incurred for Immoral or illegal purposes ; see Hindu Law—Joint 
family m 

Principal, surviving, when can sue for account--Death of one of the princi: 
pals—Two or more persons appointing an agent by the same act or 
instrument-- Limitation Act, Sch. I, Art. 89 ; see Account, suit for  .. 

Principle upon which transfer of a criminal case may be ordered by High 


Court stated ; see Transfer m 
Private Act —Rights of strangers are not affected by neoessary implication ; 
see Ejectment m 


Privity of estate, if between the lessor and the sub. lessce— Mortgage by way 
of sub-lease for the residue of the term less a days ; see Ejectment — ... 

Privy Council - Practice —4Abpeal — Competency of—From Court of Record 
—Injlicting penalty —For contempt of Court — Doctrine of —As applied to 
public criticism —- Publication of commentis on administration of justice 
by Judges — Criticism ill found —Imputing improper motive —Malice— 
Untruth —Liberty of tha press —Liberty of the public. 


Interference with the administration of justice whsther they be inferences , 


in particular civil or criminal casei or take the form of attempts to 
depreciate the authority of the Courts themselves when they amount to 
contempt of Court are quasi-criminal acts, and orders punishing them 
should, generally speaking be treated as orders in criminal cases + leave 


to appeal against them can be granted on the well-known principles on- 


which leave to appeal in criminal cases is given. 

No wrong is committed by any member of the public or by the press in 
exercising the ordinary right of criticlsing la good faith in private or 
public the public act done ia the seat of justice, whethar the authority 
and position of an individual judge or the due administration of justice 
ig concerned. 

Where a newspaper published an article commenting on the Inequality of 
of sentences using for the occasion two sentences at the local sessions in 
charges of Íntent to murder, and the article expressly disclaimed any 


sugBestlon that one of the particular Judges was babitually severe than , 


halilttially lentent, 


Heid 1 (1) In considering whether the article Isa čontsiipt bf Colürt, it, 


is necessary to consider the whole article; 
« 
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Privy Council — Contd.). 


(2) It snot necessary to discuss whether the criticism contained in tha 
article is well founded. 


(2) To justify the finding, either that the article was written with the i 


direct object of bringing the administration of justice into disrepute, 
or that the article could have such effect, there must be evidence in the 
article itself, or facts placed before the Court, upon which the Conrt 
can find that the publisher has exceeded the ordinary right of criticism 
or that he has acted with untruth or malice. 

(4) Judges and Courts are alike open to criticism, and if reasonable argu- 
ment or expostulation is offered against any judicial act as contrary to 
law or the public good, no Court could or would treat that as contempt 
of Court. 

(8) Inapplying the law go laid down, local conditions must not be lost 
sight of, 


On a preliminary objection raised by the respondent as to the competency , 


of the appeal : 


Held: Itis competent to the Privy Council to give leave to “appeal, . 


and to entertain appeals, against orders of the Courts overseas imposing 
penalties for contempt of Court. Andre Panl Terence Ambard v. 
The Attorney-General of Trinidad and Tobago vie Ps 


Privy Council is competent to give leave to appeal, and to entertain appeals, 


against the Orders of the Courts overseas imposing penalties for con- 
tempt of Court ; see Privy Council T m 


—— — — practice - Issue—Objection~Abandond in lower Court —Not 


raised in lower Court—Fire-Insurance—Action on policy —Loss = 
Fraudulent claim—Gross exaggeration —Allegation of fraud—Onus 
of proof—Grave suspicion not enough —Charge ought to be clearly 
established — Pure questions of faci—Difference of views between trial 
Fudge and High Court. 

In an action brought on certain policles of insurance whereby the plaintiffs 
were insured against loss by fire the question at the trial was whether 
the plaintiffs had proved (the'onus being on them) that the stock alleged 
to have been destroyed by fire had in fact been so destroyed, or 
whether the plaintiffs were guilty of the fraud of grossly exaggerating 
the claim. The trial Judge and the High Court took opposite views, 
On appeal to the Judicial Committee 1. .. z 

Held, (1) where the main questions that arise are pure questions of fact 
on which the trial Judge, who heard the greater number of the wit- 
nesses, and the Court of First Appeal have taken opposite views, the 
Court of Second Appeal in considering these questions must bear in 
mind the importance of attaching weight to the views of the trial 
Judge ; 

(2) the onus of proving fraud is on the insurance company ; 

(3) the barge of fraud must be clearly established ; mere suspiclon how- 
ever grave will not establish the charge ; 

(0 where the clajm made by the assured is grossly exaggerated to 
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ni Paar, . 
PH Council —(Conid . ). Cite ode us d 
. the knowledge of the assured the faim is fraudulent so: HAE: as e İg., 
e concerned ; j E 
(eP the Judicial Committee are reluctant to consider an issuè or objection : 
which has been abandoned or not raisedin the lower Courts. The- 
* Central Bank of India, Ltd: 9. ‘The Guardian Assurance Come : 
pany, Ltd, ae jio 9o 
Proceedings of the Legislature in passing an Act, must bs PE EA 
Statute, construction of ; see Ejectmënt T m 212 
Proforma defendant, against whom no relief was claimed, if bound ; see’ 
Resjudicata ed : P m 3 


Promissory note, laan on—~Adjustmant. of accounts ~Endorsement on the 
back af the promissory note—Such endorsement, if an account stated — 
Limitation Act (IX of 1908y, Sch. I, Art. 64. . 

The defendant borrowed money from the plaintiff on a promissory note ` - 
on the Irth of January, 1932. In the promissory note there- was a - 
stipulation to pay Interest at the rate of 3 pies per day. On the ard 
July, 1932, there: was a :settlement of accounts between the plaintiff 
and the defendant, and calculating the interest at the rate of one anna 
per month the sum of Rs. 137-8-9 was found due’ from the defendant to 
the plaintiff —Rs.. 100 ‘on account of iis and Rs. 47-8 on acconnt 
of interest. 

On the back of the promissory noté the following cidörsomént over the 
signature of the defendant appeared :—“Interest is calculated at the rate 
of 12 pies per month from the date of the pro-note to the 3rd July, that 
is for one year five months and twenty two days. Rs. 137-8 is found 
due :that is Rs, 37-8 for interest and Rs. 100 being the principal.” 
Then there was the endorsement over the signature of the defendant 
“that the sum of Rs, 157-8 as remains due (at af) " This endorse- 
ment on the back of the promissory note was not stamped. 

In a suit instituted on the 17th July, 1935, thé plaintiff stated in his plaint 
that he was entitled to claim on the basis of this settled account and 
he added interest to the sum of Rs. 100 at the rate of one anna per 
month and dated his cause of action to be this settlement of account-and _- 
said expressly in his plaint that the cause of Beton arose on the ard of. > . 
July» 1933 —the date of settlement. : ‘ : 

Held, that it was not necessary to decide whether the endorsement | on the ° 

C3. back of the promissory note was an ackaowledgment within the meaning | 
of Article 1A of the Stamp Act, mE : 

There are two classes of account stated. Ia one class the account stated 
takes the form of a mere acknowledgment of a debt and ia those 
circumstances, though it amounts’ to a promise and the existence 
of a debt may be inferred, that can be rebutted. In the other class there : 
are on the account book itself -cross demands between the plaintiff 
and the gefendant and the cross demands are set off against each other. 

Held, further, that the plaintiff had an independent cause of action 
aceruing in hjs favour on the 2rd of July, 1939, thé suit not being based 
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Promissory note —( Cond .). 
on the promissory note. ‘The endorsement on the bank of the promis- 


sory note must be taken as an account stated between the parties and as . 


the suit has been brought within.three years, it is within time under 
Article 64, Sch. I of the "Limitation Act. Sm. Prasanna Kumari 
Mazumdar v. Tripura Charan Chowdhury ee ss 


Prosecution —2engal Suppression of Terrorist Outrages Act {XII of 1032) ` 


as amended, Seos. 38 (b), 38 — Proscribed book, possesston of—Condttion 
precedent for prosecution —Opinion formed by responsible persons re- 
garding prima facie guilt of the accused—' Prominent Congress worker’ 


—Significance of —Senlence .on the accused— Proscribed book, contents . 


of, if can be gone into. 

Before a trying Magistrate comes to the judicial consideration of a case 
ia which a person has been prosecuted under section 35 (b) ‘of The 
Bengal Suppression of Terrorist Outrages Act, 1932, for having in his 
possession a proscribed book, he should ‘be aware that responsible persons 
have made up their minds that there isa prima Dy presamption of 
guilt against the accused. 

The bare statement in a newspaper acne a person asa down 
Congress-worker" does neither prove his status in the movement nor bis 
connection with the terrorists. j 

In considering sentence to b». passed on the accused contents of the pros- 
cribed book found in the possession of the accused may be gone into to 
see whether it has anything to do with the terrorist movement. 
Rabindra Nath Chandra v. The Emperor eis Er 

Public Act —Act, local and personal ; see Ejectment M. EN 
Parchaser at a revenue sale, who has annulled the putni, is the person liable 
to pay the costs incurred for settlement FORMS and ‘payable’ by 


putnidar ; see Cost ` eee d 


Questions of fact, pure —Difference of views of trial Judge and High Court— 
Judicial Committee in appeal to attach weight to the views of the trial 
Judge ; see Privy Council practice d Th T 

Receipt of certain sum as salami for permanent lease of certain land, if to ba 


registered ; see Permanent lease ` -> i - ou: 


— showing extinction of mene debt, if to ba registered ;ses Admis- 

sibility In evidence "n m 
Record-óof-rights, if to mention the amount of rent payable for the land or 

fit for assessment of rent-—Residential ipd Tenancy Act, 

Sec. 102 Proviso ; see Record-of-rights m ace 
s what should be mentioned in—Amount of rent payable 
for "the land ^or whether it is assessable to rentThe ward 
“Chirasthayi” in the settlement record—Remark of the Lower 
Appellate Court, if uncalled for—Bengal Tenancy Act (VIII of 1885), 
section 105. 


mnene — Yama 





In a record-of-rights finally published it is not wrong to mentlonethe - 


amount of rent payablefor the land or whether it is assessable to 
pent. 
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Record«oterights —(Contd.). 


When a suit is instituted under section 106 of the Bengal Tenancy Act for 


correction of the entry “fit for rent” to be replaced by the entry “held 
at a fixed rent of- Rg. 5-3 annas per annum according to a potta’’, the 
remark of the Lower Appellate Court that the expression “Chirasthayi” 
in the settlement record cannot be supported in this case is uncalled for 
and should be deleted. The Nuddia Mills Company Limited v. 
Srimati Raj Lakshmi Debi vv vee 


Reference —ZErrors of misdirection, non-direction and reception of inad. 


missible evidence—Criminal Procedure Code (Act V of 1898), Section 
374— Retrial, when to be ordered —Inferences drawn Jrom proved facts 
by appellate Court— Admissibility in evidence—Court always to lean in 
favour of the accused — Onus. of proof, tf shifted in criminal case— 
Fudye, duty of, as to giving accused opportunity of explanation— 
Conspiracy — Express proof, if . necessary—Agreement can be inferred 
Srom acts and conduct — Evidence, nature of—4Act done in pursuance 


of conspiracy. 


Per curiam: The High Court in dealing with a reference under section 


374 of the Code of Criminal Procedure and appeal by the accused, is not 
confined either to acquitting the accused or ordering a retrial. 


Per Lort-Williams, F : Where the decision does not really turn upon 


questions about the veracity of witnesses or upon the finding of 
doubtful facts but upon the question what inference is to be drawn from 
well-established facts about the existence of which there is not and can- 
not ba any reasonable doubt, the High Court is at least as well, if not 
better, qualified than the jury to draw the necessary inference. 


Fer Nasim Ali, F : In disposing of a reference under section 374 of the 
Code of Criminal Procedure and the appeal by the accused, the High 
Court is bound to satisfy itself by going through the evidence whether 
the accused has been rightly convicted, bat n doing so, the Court must 
attach considerable weight to the verdict of the jury. If after examining 
the evidence which is admissible in law, the High Court finds, even 
without any opportunity of hearing witnesses and seeing their 
demeanour, that certain facts emerge from the evidence as proved 
beyond reasonable doubt, and tha decision in the case depends upon 
inferences to be drawn from those proved facts, the High Court is not 
bound to order a retrial. When, however, the evidence cannot be pro- 
perly welghed by the Court without hearing witnesses and sseing their 
demeanour in the witness box and the High Court is not in a position to 
say whether the fact fram which inferences are to bs drawa are true or 
false, retrial should be ordered. 


Per Lort-Williams, F: The errors of misdirection on material points by 
the Judge, if they seriously prejudice the accused or of non-direction 
which would possibly lead to a differeat result or would cause any failure 
of justice, are grounds for ordering retrial by High Court. 

When considering the question of admissibility in evidence, the Court 
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Reference —(Conid.). 


should lean always in favour of the accused, and exclude all evidence ten- , 


dered by the proeecution which is of doubtful or remote relevance. 

The onus of proof in criminal cases nevor shifts to the accused, and the 
latter is under no obligation to prove his innocence or adduce evidence in 
his defence or to make sny statement. 

_ Fer Nasim Ali, F: “The proof of a case against the prisoner must depend 
for its support not upon the absence or want of any explanation on the 
part of the prisoner himself but from the positive affirmative evidence of 
his guilt that is given by the Grown" : 

It is not necessary that there should be express proof of conspiracy. It is 


not necessary to prove that two or more persons came together, actually 


agreed in terms to have the common design and to pursue it by common 
means and so carry it into execution. There may be no witnesses to say 
that in thelr presence the conspirators agreed to carry out the unlawful 
object. Agreement can be inferred from acts add conduct. 

The question whether certain acts were done in pursuance of a conspiracy 
of were done separately without any pre-arranged plan depends upon 
the evidence In each case. The evidence must show a common plan so 
as to exclude a reasonable possibility of the acts of the conspirators 
having been dona separately and connected only by coincidence. 
Emperor v. Benoyendra Chandra Pandey. ET s 

Registration—Indian Reglstration Act, (III of 1877), section 32— Person 
executing the document, meaning of—Son presenting the document, 
on behalf of mother and no authority forthcoming—Document executed 
fifty years ago Registration of suck document, if invalid. 

Where the contention was that there was no intentloa to demise certain 
shares in some properties lying within the local limits of the jurisdictiou 
of the registering officer where the document was registered and they 
were so included in the document simply for the purpose of getting the 
document registered at that station and that consequently the registra- 
tion was void as the properties really iatended to ba demised by the 
document was situated wholly in a different district : 

Held, that the question of intention is primarily a question of fact and 
could not be gone into ia second appeal. 

The words “ persons executing the document" in MERO 32 of Act III of 
1877 (Registration Act) are capable of two constructions. They may 
mean " persons actually signing the document" by their own hands 


or persons executing the documznt by the hand of another duly | 


authorised to siga on their behalf. 4 

Ín a lease the name of the lessor, an old lady of gd years, was signed by 
the pen of hef son on the basis of an am-muktearnama and the lease 
was executed and registered about 50 years ago. The son presented tha 
document for registration before the registering officer and admitted the 
ezecution of the document and on that admission the document was 
registered ; there was nothing to show that the son practised any frdud 
on the mother though the ath-miktearnama was not forthcoming and 
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* Registratlon—(Contd.). 
e theextract of the document, which was produced, did not specifically 
‘mention the power to present the document for registration 1 


Held, that the son who signed the name of the lessor on the lease is not 
the person executing the document as contemplated in section 32 of 
Act III of 1877. But when in view of these facts and circumstances the 


final Coust of fact found that the son had authority ' on the basis of. 


the power of attorney not only to execute the document and to admit 
Its execution before ` the registering officer but had the power to present 


the document for registration, it could dot be said in second appeal that 


the son had no such authority to present the document for registration 
and the registration of the document was invalid, Satish Chandra 
Basu v. Harendra Kumar Ghosh aes oon 
Registration Act, Sec. 17—Rezeipt showing extinction of mortgage debt H 
see Admissibility in evidence 


——-, Sec. 17(1) (&)- Document acknowledging receipt of 
certala sum as Selami for permanent lease of certain land ; see Permanent 
lease i 


; 1877, Sec, Ja Persón, executing the document, meaning 
of ; see Registration 


ate ái 


—— 





— 








» Sec, 49—Compromise in a sult for ejection, granting 
makarrari right to the land —Part performance of contract, proof of — 
Transfer of Property Act, Sec. 53A ; see Admissibility in evidence 
Regulation I of 1886, Secs. 6, Cl. (b) 34, 154 Cl. (b) CH (1) (a) 154 se 
Religious institatlon-—E»ry in settlement Khatian — Presumptive evi- 
dence — Suit under section 92 of the Code of Civil Procedure (Act V of 
1908)—Burden of proof— Institution for public purposes—Breach of 





` 


trust, what is—Stranger making a gift—Receipt of such gift, if ` 
changes the character of the institution-—- Extensiveness af the object ~ ` 


Temple, if public—Representation—Use of shrine by the public —Sub- 
sequent receipt of benefaction, effect of—Foint founders —Shebaitship, 
in whom vested—Pablic and private frusis— Civil Procedure Code, 
Sec. ga, scope of. + 

Sec'lon 92 of the Code of Civil Procedure, 1908, lays dowa that one of twa 
conditions must be satisfied before the Court can , Proceed to grant any 
of the reliefs: (1) there must be an alleged breach of trust ; or (2) the 
direction of the Court should be deemed necessary for the administration 
of the trust. The section does not say that as the Court finds a religious 
or charitable trust for public purposes and as soon as a suit has been 
instituted by two or more perso is. with the requisite coassnt, the Court 
may make a decree granting the plaintiff the reliefs detailed in the 
different classes of the section or any of them. 


A claim which is adverse to the trust amounts to a‘breach' of trust. 


When the institution is for public purposes and not for private purposes; 
it can form the subject matter of a suit under section 92 of the Code of 
Civil Procedure, 1908. 
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Religious Institution —(Condd .). 


In a suit under section 92 of the Code of Civil Procedure, 1908, ii onus of 


establishing a case for the reliefs asked for is on the plaintiff, 

The question of burden of proof Is of little importance after the parties 
have adduced all the evidence they desired. 

When an institution was founded asa religious and charitable one by the 
owner of the land on which the Asram was built, the intention was to 
create a trust for the use and benefit of the public and it was all along 
treated and administered asa religious and charitable trust for public 
purposes 1 

Held, that this did not mean that the owner, as founder of the trust, had 
ever relinquished his right as such founder. ` 

That his allowing others to associate with the management of the endow- 
ment was perfectly consistent with the supposition that he desired to 
avall of the co-operation of outsiders in order to'the more satisfaotory 
administration of the affairs of the Asram, . 


If some particular stranger choose to make a gift toa private endowment 


or institution for his own spiritual benefit or.mental satisfaction, receipt 
of such gifts does not alter the character of the endowment or the 
institution itself and make it a public one if at its inception or in reality 
it was not so. But the numbér and nature of the gifts received are 
matters which have their importance: itis the extensiveness of the 
object which affords a sure indication of the public nature of a trust. 

It isa legitimate inference to draw that the founder had dedicated the 
temple to the public, if it is found that he held outand represented to 
the Hindu public that the temple was a public temple at which all 
Hindus might worship. 

Similar inference may well ba drawn from the use which the pudlic have 
made of the shrine asa place for devotion or worship, the receipt of 
votive offerings from the publie, and the fact that a section of the public 
have taken the benefits of its attached sadaóart for a long period af 
time. 

The benefactions subsequently received do not make those who have made 
them joint founders with the original founder and the benefactions are 
not to be regarded as anything beyond accretions to the existing 
foundation. 

When the worship of an idol has been founded, the shebaitship is vested 
in the founder and his heirs, unless he has disposed of it otherwise, or 
there has been. some usage or course of dealing which points toa 
different mode of devolution, This prinoiple applies to private as well 
as to public trusts, 

If any relief is to be granted in a snit under section 93 of the Code of Civil 
Procedure, 1908, ordering the removal of shebaits or trustees or inter- 
fering with their rights as founders, something substantlal will have to 
be shown justifying the removal or interference. bf 

The entries in the settlement Kbatian afford a strong presumptive evidence 
ps fo the nature of the land mentjoned jn them at the time when they 
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a Religious institution—(Conid) 
. Were made and not before, Prakash Chandra Nag v. Subodh 
Chandra Nag. m ea 
Remedy —Breach of restrictive covenant ; see Ejectment - m 
Rent, enhancement of —Landlords of agricultural lands have common rights ; 
see Admissibility in evidence . ane ud 





, enhancement of —Suit for enhancement of ront—Previous suit under 
section 105 of the Bengal Tenancy Act, compromised between the 
landlord and the plaintiff (tenant)—~Creation of inter mediate tenure — 
Subsequent suit for enhancement by the plaintif, if barred :under 
section 109 of the Bengal Tenancy Act (VIII of 1885) and amended by 
Act (IV of 1928) —Applicability of the old or new section—Declaration 
in a written statement, if will create any right in favour of ihe tenant 
~Indian Trust Act (IL of 1882), section go. 

Section 109 of the Bengal Tenancy Act, as amended, applies to all cases 
instituted after February, 1929. 

The plaintiffs and the defendants had a tenure under Bhulua Estate at a 
rent of Rs. 18-4as, per annum, The tenure had been created in 18xo 
and the record of rights of the area was finally published in 1917. The 
landlords, the Bhulua Zemindars, made a case under section 105 of the 
Bengal Tenancy Áct, asking for enhancement of rent of the tenure. 
While the matter was being contested by the defendants, the plaintiffs’ 
predecessor made a compromise with the landlords and obtained an 
intermediate tenure at an annual rent of Rs. 36 and thereafter in March, 
1920, the case under section 105 was withdrawn by the landlords. The 
present suit was instituted by the plaintiffs in 1932 


Held, that the suit having been instituted after February 1929, when the . 


amended Bengal Tenancy Act came into force, section 109 of the Bengal 
Tenancy Act was applicable to the case and as such-the suit was not 
barred under that section. 

Held also, that the suit was not bad in view of the fact that the plaintiffs 
as superior holders had sued only the defendants for enhancement 
though the'plaintiffs had also the intermediate tenure together with the 
defendants, 

A mere declaration in a written statement ina case under section 105 of 
the Bengal Tenancy Act without any adjudication will not create any 
right in favour of the tenants. 

The plaintiffs’ case was not hit by section go of the Indian Trust Act. 

Where a suit is instituted after an amended Act comes into force the 
parties are to be governed by the law asit stands at the date of the 
institution of the suit. But if a party moves before an amendment 
comes into force then the law as it stood before the amendment would 
apply. In pending actions the amended act would not apply : 

A right to an appeal in a pending action is not affecled by any alteration 
in the Aght of appeal while the action is pending : 

In pending actions or if a party had taken a atep. provided by the law to 
enforce his right, the amended Act should not apply. 
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Rent —(Conid.) 
The parties are to be governed by the law as it stands at the date of the 
institution of the suit. i 


The Court must look to the general scope of purview of an amended Act 


and at the remedy sought to be applied and consider what was the 
former state of the law and what it was that the Legislature con- 
templated. Uday Chandra Chakravarty v. Ambika Charan 
Chakravarty m 

Rent agreed upon between ralyat and under-raiyat before 19:8— Under. 
raiyat agreed to pay rent at the time of his admission to the occupation 
of land —Suit brought after 1928 ; see Under-raiyat 
Renunciation of interest by separating member in the joint-family effect ot 
—Status of the remaining members quo-ad the family property; see 
Hindu Law—Partition m 

Re-settlemont of estate, if and when can be questioned in Civil Court; see 
Possession, suit for 

Res judicata —Bengal Tenancy Act, Sec. a5]—Finding that EN holding i is 

always liable on transfer to pay a premium ; see Contract MT 

— Pro forma defendant, if bound by the rule of res judicata, 
when no relief is clalmed against him. 

A pro forma defendant against whom no relief is claimed is not bound to 
Intervene actively. He is entitled to mark his time and to appear and 
defend his position, when a direct challenge is thrown to him, that is, 
when a plaintiff claims relief against him. Being in the position ofa 
pro forma defendant, there cannot be any decree against him, he cannot 
challenge by way of appeal any finding inconsistent with his title, that 
may be recorded in the judgment. He has no hand in the carriage 
of the suit and cannot insist on the Court, proceeding with the suit if the 
principal defendant withdraws his defence, 

The rule of ‘might and ought’ in connection with res judicata is well 
settled. Rakhal Das Ray ». Haridas Sarkar 

—, bar of, when applicable—Civil Procedure Code (Act V of 
1908), section 11, when applicable —‘Suit’, if includes ‘appeal’—Consent 
decree, including properties outside the scope of the suit when requires 
registration —Consent decree not made in accordance with order 23, 
rule 3 of the Code of Civil Procedure, if enforceable in execution— 
Indian Registration Act (Act XVII of 1605 as amended by Act of 
1930), section 17(2) (vi)—Transfer of Property Act (Act XX of 1929), 
section 554, meaning of, 

Where several suits involving common issues are disposed of in one judg- 
ment, and an appeal is filed against the decree in one and not from the 
decree in the others, it was contended that the matter decided in the 
latter suits becomes res judicata so that it cannot be reopened in the 
appeal : 

Held, the bar does not apply and for three reasons :— . 

Firstly, because if the phraseology of the entire section 11 of the Code of 
Civil Procedure js to be taken together, as it must be, the word ‘syit? 
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Page. 

, Res Jud{cata -(Conta.) ^ 
in the geation cannot hs read as including an ‘appeal? In all parts of ‘it; 
ait: certainly cannot be read in that way in Explanation. II. 

Secondly, that being so, neither of the two suits, in such circumstanoes, 
ean he said to ba the ‘former suit’ in relation to the other, in view 
of Explanation I, 

And thirdly, if any principle of res judicata, apart from section 11 is to be 
considered, the .decision being one, though it applies to twa suits and 
two decrees are drawn up, and that decision having: heen appealed fram, 
there has not been that finality which Is the essence of a desision which 
is to have the force of res judicata. ` 

Where a consent decree was passed in the following manner “Ordered that 
the suit be dismissed in terms of the Solenama filed by both the parties 
and the parties abide by the terms of the Solenama’’, on an objection 
being taken that the decree, not having been framed ‘in accordance wtih 
the provisions of order 23, rule 3 of the Code of Civil Procedure, in 
the absence of registration, di not confer any right in immoveable 
property : 

Held, (when it is not at all clear whether the disputed property was not 
one of the properties which formed the subject-matter of the suit in 
which the consent decree was passed), if the Registration Act, after + 
amendment of 1930, were to apply, the decree was of the excepted 
kind specified in section 17(2) (vi) and so did not require registration. 

Where a consent deoree is made before the 1st of April, 1930 registration 
was not necessary even though the consent decree may have included 
properties not the subject-matter of the suit. 

Where the form of a consent decree is not made in accordance with order 
23, rule 3 of the Code of Civil Procedure, the terms of the consent decree 


may not be enforceable by execution, but that does not make it any 
the less a decree which required no registration for its validity. . 
Where the question is what right in the property did a consent decree 
create, the relevant clause of which is in these words :—*3. Srimati 
Rani Jyotirupa Deb! entrusts Kumar Satish Kanta Roy and Kumar 
Jyotish Kanta Roy with all the works such as collection, etc. of the 
Debuttar property in her share. In so far as the Debuttar property 
is concerned, they shall in accordance with the authority conferred 
by the said Rani, realise rents etc. due from the tenants and all the 
produce etc. of the Khamar lands. [a theevent of their being 
dispossessed from any portion of the sald proporty, they shall 
according to necessity, be competent to exercise all powers regard- 
ing recovery of possession of the same, as also those of the - 
proprietor or shebait. That is to say, they shall possess the 
sald property as trustee or agent of the said Rani and with the 
income thereof carry on the work of Debsheba. The income of 
the saidgDcbuttar property. is not sufficient to meet the expenses . of 
Debsheba, Puja etc. and every other thing. Hence, besides -the said 
Debuttar, the said Rani makes oyer the said two Kumars, the property." 
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Res judicata(Contd.). 

mentioned in the schedule No. 3, Touzi No. 2402, for defraying the 
expenses of the sald works, With the income of this property and that 
of Debuttar property they shall carry on Debsheba etc. The sald 
Rani shall, within ona month from the date of filing of this Solenama, 
execute and register in favour of the said two Kumars, a trust deed in 
respect of the aforesaid Debuttar and the additional property or any 
other document required to ba executed under the law as also a Kobala 
relating to the arrears —in default they shall be entitled to get such 
documents executed and registered through Court." 1 


Held, that it did not purport to create any right of property. The word 
Dilen’ (makes over or gives) no doubt is used but the purpose for which 
it is made over or given is clearly stated, that is to say for carrying on 
the Debsheba ete, as “Trustee or agent of the said Rani.” 


The essence of the doctrine of part performance as embodied in section 
53A of the Transfer of Property Act is that the possession should have 
been taken in part performance of the agreement ; in other words, that 
the transferee came Into possession on the strength of the bargain. 


The principle on which the doctrine of part performance rests is that if a 
man has made a bargain with another, and allowed that other to act upon 
it he will have created an equity against himself which he cannot resist 
by setting up the want of a formality in the evidence of the contract out 
of which the equity in part performance arises. 


Where in the statement of claim filed by the appellant it was stated that 
his predecessor came to be in possession in pursuance of the agreement, 
but no issue was framed to raise the question and have it decided and the 
evidence that was given was not directed to establish that possession was 
taken in pursuance of the agreement and all that was stated that his 
predecessor came inta possession after the execution of the agreement 
and the agreement said nothing about any possession to be taken under 
it and in the subsequent lease also it was not stated that the possession 
had already been taken under the agreement and nota word is stated 
which would suggest that any rent had been previously paid or if unpaid 
how that was to be realised ; 

Held, that the possession of the appellant’s predecessor was not referahla 
to the agreement. 

Quare : Whether section 53À of the Transfer of Property Act can apply 
to a transaction which was completed before Act XX of 1929, by which 
the section was introduced, came into force? Bahadur Singh 


Singhee v. Rani Jyotirupa Debi owe -— 
Res judicata, principle of--Finality, the essence of decision; see Res 
judicata eve E 


— — 7^, principle of, inapplicable--Suit filed in Union Court, dismis- 
sal of—Plaintiff absent but defendant present—Subsequent suit on the 
same cause of action ; see Suit, maintainability of Ur - 

Responsibility of-person founding the delty ; see Endowment ,,, sss 
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Restrictive covenant—Constructive notice of covenant in the head leasa-- 
Lessor and sub-lessee ; see Ejectment - - 
I—-—-—— covenant—Covenant must be for the benefit of some ascertaína- 
ble property—Property, if to be independent of and outside the demised 


è premises in the case of lease ; see Ejectment Vis "m 

rowers —— covenant, breach of— Remedy ; see Ejectment - -— 

—— covenant, essentials of ; ses Ejectment "e T 

—— ———— covenants, law as to, closely follows the law of England; ses 
Ejectment m 


— 





covenant binding on sub-lessee—Covenant to keep pillars ot 
certain width ; see Ejectment 


—— 


eee mae 


covenant in the lease--Mortgage by way of sub-lease for the 
residue of the term less a days--Mortgagee in possession; see 
Ejectment e n" 

Revenue sale-—Suit to set aside-- Nature of—Hardship—Kists of revenue, 
when in arrears—Stalement contained in memorandum of appeal to 
the Commissioner, if evidence against the person making it-~-Amalga- 
mation of dues for cesses and arrears of resenuc-- Revenue sale, if 
legal —Sale notification în the Gazette, if to be made within 30 days— 
Irregularity. 

The allegation of the plaintiff In his suit for setting aside the revenue 
sale, under Section 33 of the Revenue Sale Law, 1859, that he suffered 
extreme hardship owing to telegraphic money order not being dell- 
vered to his agent on the date of revenue sala by the Post Office, 
cannot be the basis of a ground for holding that the sale was not In 
accordance with law. 

The Kists mentioned in the Doul Kistibandi, dated the 14th December, 
1815, were 12 1n number according to the 12 Bengali months. The Pous, 
Magh and Falgun Kists became arrear on the tst Chaitra, that is, the 
14th March, and under the Revenue Sale Law of 1859, the latest day of 
payment was 28th March. 





It was contended that the revenue payable for the estate which was 
sold on the 24th June, was payable in four Kists, and the Kist of the 
28th March, became arrear on the 1st April, and the sale could 
not, under the law, be held before the next Kist day, the 28th June 
and that as‘the sale was held on the 24th June, it was illegal and 
ultra vires : 


Held, that the sale was not illegal and without jurisdiction, as the Kist did 
not become an arrear on the tst April. 


That the plaintiff knew and considered that the Kist became arrear on the 
Ist Chaitra, that is, the 14th March. "m 
That the statement contained in the memorandum of appeal to the Com- 
missioner, did not amount to an admission operating as an estoppel 
against him ; it was a relevant plece of evidence indicating the date when 
the Kist became an arrear according to the plaintiff. 

[n a case of amalgamation of dues on accoynt of cesses with reyenue pay: 
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Revenue sale--(Contd.) 
able in respect ‘of an estate, a sale for arrears of revenue cannot be set 
aside on the ground that It was illegal or ultra vires. 
The mention of the amount of cesses due along with the arrears of revenue 
in the sale notification, in pursuance of which the revenue sale was held, 
. does not make the sale illegal ander the law. , 
^^; The provision of Sectiod 6 of the Revenue Sale Law, 1859 is not applic- 


able to the publication of the sale notification in the Gazette. Hence the * 


publication of the sale notification ia the Calcutta Gazette leaving a 
perlod of 28 days and not 30 days before the sale for arrears of revenue 
could be held, was not irregular. y 

Even, if it be conceded, that such publication in the Gazette contravened 
the provision of Section 6 of the Revenue Sale Law, 185g, it was an 
irregularity and the plaintiff failed to make out that he suffered substans 
tial injury by such irregularity. 

' Semble: A suit fora declaratory decree in respect of a revenue sale on 
the 24th June after having the same determined to be bad and in- 
operative (illegal and ultra vires) and of no force and effect, could not 
be maintained in the absence of any prayer for consequential rellef, that 
is, for setting aside the sale held for arrears of revenue. ‘Ram Ranjan 
Mullik v. Jamini Sundari Dassya sis 

Revenue Sale Law, Sec. 6—Court to ses that there is no mistake made by 
wrong entry of names, by omission of names or any other mistake in 
the sale proclamation ; see Sale for arrears of revenue T 


m —Qnzo 








cation of share in the estate; see Sale for arrears of revonue m 
—— ~=, Sec. 6, if applicable to the publication of the sale 
notification In the Gazette ; see Revenue sale ET 
—— —À —— X Sec. 33-—Low price fetched at the sale was due to 
paucity of genuine and substantial bidders in consequence of the absence 
of proper specification in the sale notices; see Sale for arrears ot 
revenue 











—— —, Sec. 33, sult under—Hardship, if a ground for setting 
aside sale ; sse Revenue gale ^s 
Révival — Original suit, when revives— Decree declared null and void and 
inoperative in subsequent proceeding and decres set aside in a subse 
quent proceeding—Decres. against minor declared null and void— 
Defective procedures, : 
If a decree passed against a person was set aside by B decres passed in à 
sult brought to set it aside, the original suit was revived and must be’ 
proceeded with, 


‘Theta is no difference In substance or principle between a case in which a 


decree passed against a person Is set aside by a subsequent proceedings 
and a case in which the decree is declared null and void and inoperative 
th a subsequent proceeding, and the suit in which the inoperative decie 

* was passed can be revived’ against a defendant in whose favour such a 
decree is passed in asubseduėnt proceeding, " ` 


~~, Sec. 6—Effect of mistake or omission in the specifi-' 
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Revival —(Coxid.). 


The Court which followed a procedure held to be defective in the matter 


e, of appointment of guardian-ad-litem, in a subsequent proceeding, has 
jurisdiction to revive the suit so as to restore the minor to the same 

2 position in which he was on ihe date when the sult was filed against 
him. The minor should be regarded as a party to the suit, when it was 
instituted. Loke Nath Das Purkayestha v. Behari Shaha " 
Right, creation of —Declaration in a written statement in a case under section 


105 of the Bengal Tenancy Act—No adjudication ; see Rent, enhance- 


ment of one 

Salo, if illegal under Revenue Sale Law—Mention of amount of cesses due 
along with arrears of revenue in the sale notification; see Revenue 
sale vow! 

-——— for arrears of revenue, if can be set aside as illegal or ultra-vires~— 
Amalgamation of dues on account of cesses with revenue payable in 
respect of an estate ; see Revenue sale one 

Sale for arrears of revenue—Mistakes and omissions in the sale notices 
published by the Collector as well as in a local newspaper, if an irregu- 
larity rendering the sale liable to be annulled-—Inadequacy of price 
due to such irregularities—Bengal Land Revenue Sales Act Ca of 
285 » Sections 5 6 and 33. 

Section 6 of the Revenue Sale Law required specification of the share in 
the estate which was going to be sold. As to particulars specified the 
Court must see that there is no mistake made by wrong -entry of names, 
by omission of names or any other mistake in the sale proclamation 
which is required to bo published under the provisions of the law for the 
purpose of seeing that the intending purchasers were not misled. 

A mistake or omission in the specification on the description of the 
property to be sold, may be material or otherwise and it has to be 
considered, whether having regard to all the circumstances, the specifi- 
cation was sufficiently definite and clear to induce likely purchasers to 
appear and bid’ at the sale without reference to information in the 
Collector s office. 

A notice for sale issued by the Collector aod a similar notice published in 
the local newspaper gave the description of the owners of the property 
to be sold as “S. Chakravarty and another," and in the local news» 

paper also the share of the property to be sold was not mentioned as 
residuary share: 

Held, that the restrictive description of the names of the owners of tho 
property to be sold was a misdescription which misled intending 
purchasers, 

Held also, that in view of the requirements contained in Section 6 of the 
Revenue Sale Law the mistakes and omissions in the specification or 


description of the property sold was an irregularity which rendered. the 


sale liable to be annulled. 
Where it appeared that the low price fetched at the sale was due to 
paucity of ffenuhe and sübstahtial bidders in consequence of the absence 
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Sale —(Contd.). i ; 
of proper specification in the sale notices, it was incumbent on the Court - 
to annul the sale, having regard to the provisions contained in Section 33 e 
of the Revenue Sale Law. Slbadas Chakravarty v. Hem Chandra 
Kar. ; : TE e571 
Second appeal—Contention that the son had no authority to present the 
lease executed by old lady of 90 years about 50 years ago - Son present- 
ing the document for registration and admitting execution and the 
document registered on the basis of admission-~No fraud practised by 
son—Àm-muktearnama not forthcoming- Extract of the document, 
which was produced, did not specifically mention the power to present 
the document for registration ; see Registration E 41 
Security bond, for stay of execution, pending appeal, hypothecating certain 
properties, how to be stamped~-Stamp Act, Sch. I, Art. 40; see 
Security bond ar se 439 
——— —— bond for stay of execution during pendency of appeal hypotheca- 
ting certain properties -Stamp duty payable—Indian Stamp Act (IJ of 
189g), Sch. I, Arts. go and 57—Security bonds under order 41 rules 5 
and 6 of the Code of Civil Procedure, (Act V of 1908) to whom to be 
addressed. 
A security bond for stay of execution during pendency of appeal, hypothe- 
cating certain properties, is to be stamped under Art, 40 and not under 
Art. 57, Schedule | of the Indian Stamp Act, 1899. i 
The words “security bond” or “mortgage deed” occuring in Sch. 1, Art. 57 
of the Stamp Act, 1899 are both qualified by the subsequent words come 
mencing with “executed by way of security’? and ending with the words 
“the due performance of a contract." 
Security bond under order 41, rules 5 and 6 of the Code of Civil Procedure 
Should be addressed to some officer of. the Court such as the Sheristadar 
or some other responsible officer ; the bond should be in favour of a 
named person namely an officer, A 
The word “contract” as used in Sch. I Art. 57 of the Indian Stamp Act, 
1899 means a contract as defined in Section 3 (h) of the Indian Contract 
Act of 1873. Akshay Zemindary Limited v. Ramanath 


Burman. oe - 439 
Sentence to be passed on accused Contents of proscribed book found in 
possession of the accused may be gone into ; see Prosecution m 417 


Sessions Judge, if can revise the order passed by the Magistrate In a case In 

which the accused was acquitted--Magistrate directing restoration of 

things to the complainant ; see Jurisdiction os ace 542 
Judge in revision from the order of Magistrate has discretion to 
tnake such an order as he thinks fit for the disposal of properties— Magis- 
trate.directing resteration of things to the complainant— Accused was 
acquitted by the Magistrate of- offence under Section 420, I, P. C, 3 sec 


Lnd 





* jurisdiction : vee . se $44 
Séttlement Khatian, entries in, effect: of Nature. of: land , see Religious 
institution m sin g41 
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fettleoment operation, costs incurred in carrying out, how to be defrayed ; 
a 326 Cost . oe ane 
=e operation, costs incurred in carrying out--Purchaser at revenue 
sale, who has annulled the putni, if liable to pay the share payable by 

» the putnidar—Certificate Issued against the putnidar for cost—Certifi- 
cate, if can be transferred to the name of purchaser at revenue ‘sale ; 

see Cost m see 


Shares, definement of, if to take place—Separating member in the jolnt . 


family, not receiving share in the estate but renouncing ;his interest there- 


in 3 see Hindu Law—Partition ove m 
Shebatt, authority of, is analogous to that of a manager of an infant heir ; 
see Permanent lease en m 





; f guilty of breach of duty--Shebait granting permanent lease for 
fixed rent— Agricultural lands and building sites in villages ; see Per- 

. manent lease “i E 
— — —, If can sella -debutter land solely for the purpose of investing the 
sale proceeds fora larger income than what was being derived before ; 





see Permanent lease m "m 

—, Who is—Founder of worship—Rights of worship; see Endow- 

ment "T T 
———-- granting permanent lease—Imporative necessity—Proof ; ; sed Barn. 
nent lease ET ou 
Shebait’s power of selling or leasing out permanently the debutter property 
Manager of an infant heir ; see Permanent lease P sae 

Shebaitship, if can be transferred ; see Endowment: wis s 


, in whom vests ; see Religious institution oan v 
Small Cause Court Act, Sec. 25—High Court, when to set aside the dns 





ment of Small Cause Court Judge ; see Evidence - m 
Small Cause Court Judge, if to record evidence im extenso; see 
Evidence e^ m 


— Judge to record what statement ; see Evidence: "m 
Son, authority of, to present the document for registration—Lease executed 
in the name of the lessor, an old lady of go. years—Lease signed by the 
pen of her ŝon on the basis of ammuktearnama-~Lease executed and 
registered about So years ago—Son presenting the document for regis- 
tration and admitting execution —Document registered on the basis of 
admission —No fraud practised by son —Ammuktearnama not forthcom- 
ing—Extract of the document not specifically mentioning the power to 
present the document for registration—Second appeal; see Regis- 
tration ‘ " "m 
Special Magistrate-- What kind of Magistrate ; see Jurisdiction s m 
Specific Relief Act, Sec. 42—Suit fora declaratory decree in respect of a 
revenue sale after having the same determined to be bad and inopera® 
tive and of no force and effect—No prayer fot consequential relief i see 
Revenue sfle . won “eae 
————— — , Sec. 45— High Court directing the NET to 
+ | set aside the original assessuient dud to fepay to the assessees the 
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Specit c Rellef Act—{Conid.). 
amount paid by them as income tax-~Order by Commissioner after 
disposal of reference by High Court directing Income Tax Officer tó 
make fresh assessment after making further enquiry-—-Aasessees invited 
to make application under section 37 of the Income Tax Act, 1922, 
to set aside assessment made under Section 23 (4) of the Act; see 
Income Tax bes ED 
Speculation on the value likely to be conferred on the lands taken for a 
particular project by the completion of the project itself, is to be 
excluded ; see Apportlonment. see m 
Stamp Act, Sch. I, Art. 1A, if applicable— Endorsemant on the back of the 
promissory note of the amount due after settlement of account— 
Endorsement stipulating different rate of interest; see Promissory 
Note 5 T 
— ———, Schedule I, Art. 40—Security bond for stay of execution 
pending appeal, hypothecating certain properties ; see Security bond 
s Sch. I, Art. 57-— Contract", meaning of ; see Security bond ... 
Standard which the High Court has to place before itself in order to decide 
the propriety or otherwise of transfer ; see Transfer T 
Statement in a newspaper, describing a person as "prominent congrens- 
worker’', effect of—Status in the movement—Connection with terrorist ; 
see Prosecution m ei 
Status, joint, decision of right or severance of, how results; ses Hindu Law 
~~ Partition oon nee 
Status of remaining members inter se—Severence between a member of a 
joint family and the remaining members ; see Hindu Law—Partition  ... 
—— of the remaining members of the joint family after renunciation of 
interest by one of the members, guo-ad the family property; see Hindu 
Law—Partition m toa 
Statute, - construction of—Construction of sectionIn case of doubt or 
difficulty in the wording of the section ; see Ejectment e oy 
——- ,' construction of—Court, when can call in aid the ground and cause 
of making the statute, and to have recourse to the preamble; see 
Ejectment E TE 
~ construction of Doubt arising as to whether general words have 
been used in general or particular sense ; see Ejectment .,, 
, construction of —Enacting words of the Act, if limited by tha sine 
of the preamble ; see Ejectment vis ii 
——~—, construction of--True legal meaning of the words used by the 
legislature, how ascertained—Intention, how collected ; see Ejectment ... 
——~—, interpretation: of Enquiry as to the history of an enactment and 
supposed defect in the former legislation, when material; see Eject- 
ment 


s. 











— interpretation of—Historical investigation of words, when may be 

* used ses Ejectment 
—— —, interpretation of —History ; see Ejectment vie s 
em, curtailing personal liberty, construction of; see Jurisdiction 
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Statute, curtailing personal liberty, principle of, should ba rigidly enforced 
s in the High Court ; Lao Jurisdiction oe, wee 
Statutes, construction of ; see Ejectment ) m 
Suit, * lies for half the amount paid—Declaration of joint liability foe the 

debt, half to be pald by each debtor—One debtor paying creditor less 

* than half ; ‘see Contribution - e" 

--—, if maintainable—Suit for a declcratory decree in respect of a revenue 
sale ater having the same determined to be bad and inoperative and of 
no foree and effect—No prayer for consequenttal relief ; see Revenue 
sale sve m 

— —, maintainability of—Bengal Village Self Government Act (V B. C. 
of 1919), section 79—Order of dismissal of suit filed in Union Court, if 
bars fresh suit. 

An order of dismissal of a suit in the absence of the plaintiff but in the 
presence of the defendant under section 79 of the Village Self Govern- 
ment Act, does not bar a fresh suit, and such a fresh suit can be insti- 
tuted either in the Civil Court or in the Union Court according to the 
choice of the plaintiff. MunshiMahammad Abdul Karam v. 
Dubiruddin Mahammad i e 

-— =, maintainability of—Firm not registered—Suit by "n firm, if 
maintainable—Indian Partnership Act (IX of 1932), section 69, clause 
(2) and section 74, clause (b), provisions of. 

A suit instituted or proceedings taken by a firm after the commence- 
ment of the Partnership Act, will be barred under section 69({2) of the 
Indian Partnership Act, unless the firm has been registered in accordance 
with the provisions of the Partnership Act. 

Section 74 clause (b) of the Partnership Act, only deals with legal 
proceedings already commenced before the Partnership Act came into 
force. Ramsundar Bhowmik e. Madhusudan Deb Nath ses 

—— , subsequent, for enhancement, if barred under section 109 of the 
Bengal Tenancy Act (as amended)—Previons suit under section 105 
compromised between the landlord and the plaintiff (tenant)— Creation 
of intermediate tenure: see Rent, enhancement of $c 

—— — for account, when to be brought— Death of principal—Old "m 


continuing to act on the same terms as before ; sse Account, suit for m: 


——— for account against agent, if bad for misjoinder of parties and 
causes of action—T wo sets of principals appointing one agent under 
different instruments bringing oae suit; see Account, suit foc adi 

for contribution, if lies—Declaration of joint liability for the debt, 
half to be paid by each debtor—One debtor paying creditor less than 
half—Suit for half the amount so pald ; see Contribution... - 

mæ —for enhancement of rent, if bad—Plaintiff as superior landlord sued— . 
Plaintiff had also intermediate tenure with the defendant; see Rent, 
enhancement of "m m 

Suit in whichgthe inoperative decree was passed can be revived against a 
defendant in whose favour such a decree is passed in a subsequent 
proceeding ; ses Reylyal i6 " 
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Survey and Settlement Manual, Ruls 414—Realisation of costs Incutred ^ 


in carrying out settlement SPernnos es Krone, or abandonment: of the: 


estate or tenancy ; see Cost T o. 106 
Temple, if dedicated to the public : see Religious institution ° .. ` ME 341 
Title, fall, of Act ; see Ejectment . e ders 214 
e—a, full and preamble, used to determine the scope and purvlew of^an : 

Act and the object of Legislature ; see Ejectment aie s >- 212 





s Short, of Act, object of ;. see Ejectment Vs e c 213 
Trade mark and commercial designs, counterfeit of — Prosecution —Action,' 
when do be brought in a Criminal Court and when in a Civil Court. 
Diligence in bringiny the action —Test to be applied, 


One of the tests which is always applied as to whether ‘a dispute between 
the parties over trade marks and commerolal designs should be allotted 
on the one hand to a Civil Court, on the other hand to a Criminal  ' 
Court, is the question of diligence in bringing the action.. : 


Another point which has to be considered 1s the question of abandonment 
of user. 


The real practical test, as to the difference controlling prosecutions with 
regard to statutory crimes for counterfeiting trade marks in civil actions , 
is this, that the Criminal Procedure Code is only to be used in simple J 
and clear cut cases where a very speedy relief is required by the prosecu- 
tion. In all cases where complicated matters of registration, abandon- 
ment of user and some sort are concerned, it is very much better that 
the dispute should be given to the Civil Courts. 


The complainant inherited business from his father—a concern of manu- 
facturing weights and measures with a special trade mark stamped on 
the various articles of weights and measures with the father's name in- 
corporated in the desiga. The complainant carried on the business for 
ashort while and then he abandoned it owing to extreme competition. 
The trade mark on the weights aid the measures had been registered as, 
far back as 1897. The abandonment by the son of the business persisted 
for about 20 years, but after that lapse of time he recommenced the 
business in weights and measures only to find that the accused was 
carrying on trade, having adopted his father's own-trade mark stamped 
upon the weights and measures, On a complaint being made by the 
petitioner for counterfelting trade mark : 


„ Held, that the laying by on the part of the complainant ought ordinarily 
to have driven him from the Criminal Court into the Civil Cogit; 


Asutosh Das v. Keshab Chandra Ghosh s d aa 539 
———tmarks and commercia! designs, disputed as—Abandonment of user for- > ~ 

| about 39 years—-Damages or injunction in Civil Court ; se? Trade mark.. 539 
Transter— Principle — Criminal Procedure Code (Act V of 1898), section. "^ > á 


526, clauses (a) and (c)-—Ends of justice — Standard of propriety- 

Per +S, K, Ghose, F,: The principle upon which transfer may B. 
ordered by the High. Court is. in the words of Lord Hewart, C. J. ih. . 
Rex v. Sussex Justices ag follows —-"It is of fundamental , importance. .: 
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« Transtfer-—(Contd.). 
e that justice should not only bs done, but should manifestly and un» 
® doubtedly be sean to be done.” 

[n the matter of transfer the Court has to consider not merely the question 
whether there has been any real bias in the mind of the presiding 
Judge against the applicant, but also the further question whether inci- 
dents may not have happened which, though they may be susceptible of 
explanation and may have bappened without there being any real bias 
in the mind of the Judge, are nevertheless, such asare calculated to 


create in the mind of theapplicanta justifiable apprehension that he ` 


would not have an impartial trial. 

The standard which the High Court has to place before itself in order to 
decide the propriety or otherwise of transfer is the standard of the peti- 
tioner for transfer. 

Per Curiam: It was:admitted in this case that a son of the trying 
Magistrate was a salesman attached to a firm with which the complainant 
was carrying on business, It was disputed whether in fact any 
particular business was done between the complainant and this gentle- 
man. The case of the petitioners was that it was and in support 
of that case they filed an affidavit. The opposite party filed a counter 
affidavit : 

Held, that all this question had been agitated so seriously and the objection 
had been raised on personal ground, the learned Magistrate would be 
placed in an embarrassing position if he were asked to go on with the 
case and decide it himself. As the trying Magistrate would be placed in 
an embarrassing position, an order for transfer would be expedient for 
the ends of justice. 

Per Henderson, F.: The important point was not whether the affidavit 
was true or false but whether the petitioners themselves believed it, 

That it would be highly undesirable for this particular Magistrate to try 
this case, unless there were other more weighty considerations in favour 
of the opposite party. 

The contention on behalf of the complainant that an undertaking given by 
the Advocate of the petitioners that they did not want a de novo trial, 
was not binding upon the accused and that once the High Court ordered 
à transfer it could do nothing more, was not given effect to. 
Hemanta Kumar Sarkar v. ‘Emperor and Nanda Kumar 
Singh. Ss "M 

~=- ——, propriety of-—Standard which the High Court has to place before 
itself ; see Transfer € m 
— of a criminal case—Conrt, what to consider ; see Transfer 
— —— of a criminal case, by High Court principle ; see Transfer “s 
Transfer of Proporty—Frohibited transfer—Mortgage — Portion of mort- 
saged property consisting of trees —Act prohibiting transfer—Registra- 





tion Of mortgage deed—Validity of—Function of Registering pude : 


Central Provinces Tenancy dct, pu a of 1898), MEN Pr n 
aections 3 and 5, 
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Transfer of Property—(Conéd.). 
Under the Central Provinces Tenancy Act, No. 11 of 1898, section 46, 
the Registering Officer is not required to enter upon an enquiry as to 


whether a certain proparty sought to be transferred would, or would not, ' 


amount to an occupancy right ; such an inquiry is beyond his province. 
His function is to persue the instrument and to see whether it purported 
to make a prohibited transfer, and, if he thought that it did not embody 
any such transfer, he is bound to admit it to registration. 

Section 46, sub-section 3 alone interdicts certain transfers : and sub-section 
5 merely shuts out the evidence, which would furnish a proof of the 
transfer, but it does not enlarge the sphere of the prohibition. 

The plaintiffs, who are the mortgagees of the property in suit, sued the 
defendants, who purchased two of the siz items making up the mort- 
gaged property, from the mortgagors, one item consisted of certain 
trees standing on occupancy land. The mortgage deed expressly excluded 
the land on which the trees stood, The deed was registered by the 
Registering Officer, but the defendants impeached its registration upon 
the ground that it contravened section 46(5) of the Central Provinces 
Tenancy Act, 1898. The trial Judge while holding that the property in 
question did not constitute a right of occupancy, considered it *andesir- 
able that trees standing on a holding should belong to anybody except 
the occupier of the holding ;’’ and he accordingly excluded it from the 
properties to be sold for the realisation of the debt. The plaintiffs did 
not appeal against the decree which followed upon that judgment. 

Held that (1) the registration cannot be avolded ; 

(2) The Registering Officer had jurisdiction to Register the document, 
even where it includes a transfer which is of a doubtful validity ; 

(3) The validity of the transfer must be tested by the language of sub-sec+ 
tion 3. 

(5) The plaintiffs cannot enforce their claim against the exempted property 
inasmuch as they did not appeal against the decree which followed the 
judgment of the trial Judge, excluding the property in question from the 
properties to be sold for the realisation of the mortgaged debt. Pae 


rashram Balaji Deshmukh v. Asaram ET 
‘Transfer ot Property Act Secs. 2, 14, 16, 17, 18 -Charitable gifts —Dis- 
position in favour of relatives and friends ; see Trust m 


my Sev, 40% Lease of coal mine—Sub-lease by way of 
mortgage—Breach of covenant to keep pillars of certain width of coal, by 
mortgageo sub-lessee ; see Ejectment As 
——-—, Sec. 51—Transfer, not a transferee—Trespasser not 
entitled to cómpensation for improvement ; see Éjectment Vs 
M ~~, Sec. s2—"Order which may be made therein"—Or- 
det, nature óf-—Transactlon, nature of; set Lis pendens, i^ 
MM, SEC, &2, applicability of ~Rights of other party invol- 
,Ved In and arising out of the property, the subject matter of stiit ; see 

Lis pendens eu 

— —— Sev. 52 litnits Its own operation ; ste Lis pendens u 
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Transfer of Property Act, Sec, 53A —Doctrine of part performance ; see 
Res judicata m 
Fransfer ot Property Act, Sec. 53A, applicability of; } see Admissibility 
in evidence 


~a, 1882, Sec. 111, cl. (g)—Institution of suit for. 
royalty, if an overt act; see Ejectment ive ee 
Trial, if vititiated —No indication in the record that after additional notes of 
written arguments were put in on behalf of. the prosecution, the defence 











had no opportunity of replying to the points raised therein see 


Irregularity iss E. 
—, if vitiated —Statement not read over to the accused — Magistrate, when 


apprised, gave further opportunity to make à statement—No assertion . . 


that the original statement incorrect ; see Irregularity s m 
— 7, before different type of tribunals, who can suggest ; see Jurisdiction ... 
Trust, if of public nature—Test--Extensiveness of object; sse. Religious 
institution . sis 
; founder of, if relinquished his right ~Institution founded as a re ligious 
sha charitable one by the owner of land—~Intention—Subsequent 





treatment as a religious and charitable trust for public purposes; see 


Religious Institution oa € 
—— deed, if fails and to what extent -Bounty to settlor’s relatives —Dis- 
positions in favour of relatives and friends-— Separate gifts ~ Charitable 
gifts ; see Trusts $ i A 
——— deed, if intended to create a Debuttar—Disposition ; see Trusts en 
——— deed, if a paper transaction —-Settlor vesting the whole of his property 
in the Kayastha Pathsala--Subsequent execution of deed of trust 


Page. 
n 


341 


. 594 


declaring a trust of his entire immovable property for certain objects "i 


resembling former trusts of ; see Trusts e oo 
~~———-deed‘not_ wholly void—Disposition i in favour of relatives and friends— 
Charitable gifts —Settlor acting as trustee ; ses Trusts X a ona 


Trusts—Deed of Trust—Disposttions in favour of relatives and friends~ 
Separable gifis—Charitable gifis—Seitlor’s power to recoke-— Settlor 
acting as trustee —Trust deed not a paper transaction — Not an un- 
lawful agreement—Deed , not intended to create a Debulier —Trust 
desd not wholly invalid--Trustees not liable to ejaction—- Contract 
Act (IX of 1892) ss. 23, 24— Transfer of Property Act CIV of 1882) 
$5. 25 Id» 16, 17, 18. 

A settlor, by his Will made on 17th November, 1898, vested the whole of 
his property, subject to a series of trusts, in the Kayastha Pathsala, 
Allahabad, a society registered under the Societies Registration Act 
(XXI of 1860). On gth April, 1914 he executed a deed of trust declar- 
log a trust of his entire immovable property for certain objects .tesembl- 
ing the trusts declared by the Will. Clause 2 of the deed details the 
objects, of the trust as being, finter alia 1 

REC Worship i in the residential house in the city of ‘Allahabad. 

. M e» Repairs and expenses of the temple of Sheo at Nanpur. —— 

i (e) Repairs and expenses of the temple of Sheu at Benares. 


Vor. LX1V.] iNbEx oF CÀsHS, 


Trusts—f(Contd.), 

(d) Repairs and expenses of the temple of Sheo at Qasba Kara. 

(e) Expenses of the fair of Sri Kalyani Devi. . ; 

(f) The funeral *srad' and Gaya expenses of mine and those of my 
wife. 

(g) Payment of the donation to the Allahabad Kayastha Pathsala or 
(expenses of) establishing a college in the name of me, the 
executant, for higher education. 

(h) Payment of donation to the Hindu University, 

(1) Scholarship and aid to indigent students of my caste.” 

The remaining objects are ordinary forms of private benevolence towards 
relations and friends to which are added payment of the settlor’s debts 
and improvements of the value of the trust property. The settlor ` 
himself acted for years as trustee in carrying out the terms of the trast 
deed. The settlor died on sth December, 1924. In accordance with the 
terms of the deed the Kayastha Pathsala succeeded himas trustee and' 
in due course and without objection obtained mutation to the immovable 
properties comprised in the trust deed. Until shortly before the present 
sult the soclety's possession of the trust property and its assumption and 
discharge of the duties of trustee was with the consent of the settlor's 
daughter, her husband, and her major son. On asth May, 1928, the 
settlor’s daughter as heiress and her two sons as presumptive rever- 
sloners to the estate of the settlor under the Hindu law, bronght the 
present suit for a declaration that the deed of trust is wholly void, that 
the settlor's daughter ba awarded possession of the properties comprised 
therein and for mesne profits. They impleaded the Kayastha Pathsala 
and the persons entitled to beneficial interests under the trust deed, 
The plaintiff alleged that the possession of the Kayastha Pathsala was ` 
wrongful throughout. The trial Judge dismissed the suit, but on 
appeal the High Court set aside hls decree and gave plaintiff No, 1 (the 
settlor's daughter) a decree in efectment with a direction that the 


soclety should account for the profits of the property. Qn appealto "' ' 


the Judicial Committee of the Privy Council Aeld that*(1) trust deed ` 
was nota mere.“paper transaction” inasmuch as the settlor had himself 
acted for years as trustee in carrying out the terms of the deed, (2) in 
so far as the settloi's bounty to his relatives has been misguided and 
is contrary to law it will fail of effect; (3) other dispositions -will also - 
jail if they are dependent thereon or inseparable therefrom ; (4) the 
trust deed is not an unlawful agreement under sections 23 and 24 of the 
Contract Act; (s) the deed was not intended to create a Debutter ; 
(6) the trust deed is not wholly invalid; (7) the trust deed cannot be 
treated as a nullity in the present suit because of the “‘dominant” or 
"substantial" purpose of the deed as a whole ; (8) the Kayastha Pathsala 
. cannot be ejected from the trust properties in the present suit; Qt 
will be open to any person interested, Including any of the plaintiffs, 
in appropriate proceedings to -have deed construed and its provisions 
so far as valid applied to the events which have happened, and all 
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Trusts—(Conid.) 
e further questions settled whether arising under the deed, the will, or on 
” imtestacy. The Kayastha Pathsaia, Allababad v. Musammat 
Bhagwatl Devi . Se "a 
Trastee not Hable to ejection—Benevolence towards relations and friends to 
which are added payment of the settlor's debts and improvement of the 
value of the trust property—Settlor acted as trustee for several years 
and carried out the terms of the trust deed —Next trustee succeeding ; 
see Trust oes e» 
Two classes of account stated, explained ; ses Promissory note .., cas 
Ultra Vires of Assam Land and Revenue Regulation — Offer of estate for 
re-sattlement after partition and re-settlement of the same, by the Settle- 
ment Officer ; see Possession, sult for ss "T 
Under raiyat ~ Bengal Tenancy Act (VIL of 1885 as amended by Act IV of 
1928), Section 48——Contract to pay rent in contravention of Section 48 
~—Such rent, tf can be recovered—Amendment, effect of—Landlord, if 
precluded from realising suck rent, 

Section 48 of the Bengal Tenancy Act before the amendment of 1928 did 
not condemn the contract to pay such rent as the under-raiyat agreed to 
pay at the time of his admission to the occupation of the land as bad but 
simply prevented the landlord from recovering by suit at the contractual 
rate, By the repeal of that section by the amendment of 1928 that bar 
has been removed. 

Where an under-raiyat came to the oocupation of the land in 1333 B. S. 
that Is, before the passing of the Bengal Tenancy Amendment Act of 
1928 and a suit for rent from 1333 B. S. to 1336 B. S, was instituted at 
the contractual rate : 

Held, that the plaintiff was entitled to get a decree at the rate at which the 
under-raiyat agreed to pay at the time when he was admitted to the 
occupation of the land in 1333 B. S. for the period after the new Sec- 
tion 48 came Into operation. Ahammad Akanda v, Baharuddin 
Shah m m 

» permanent lease by—No consent by landlord-—Abandon- 
mant—Arrangement for payment of rent, if can decide the question 
of abandonment--Bengal Tenancy Act (VIII of 1885 as amended by 
Act IV of 1928), Section 48F, Section 87, clauses (4) and (5) (¢)—~Sse- 
tion 87 clause 5 (c), if applicable to the case of a permanent lease from 
under-ratyat Section 87, if exhaustive. 

Under section 48F of the Bengal Tenancy Act, the holding of an undere 
raiyat is heritable but is not transferable except with the consent of the 
landlord, 

Where the under-ralyat after having granted a permanent lease, which in 


iler wth 





effect was no -other than a full transfer, without notice and without the - 


permission of the landlord, vacated possession in favour of the lessee; 
and left the place 1 

Held, that there was actual abandonment by tho under-ralyat 1 

Section 87 of the Bengal Tenancy Act is not exhaustive. The method 


PAGE, 


75 


458 
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Under raiyat —(Conia.) 
described by it is not the only method by which the landlord can sim 
that the tenant has actually abandoned the land, 

Where in a suit for ejectment on the ground of abandonment instituted 
within three months from the permanent lease granted by the under- 
ralyat, it was contended that abandonment was not to be presumed to he 
complete in law unless it was proved that the transferring tenant 
relinquished the land without arranging for the payment of rent as it 
fell due : 

Held, that the arrangement for payment of rent could not decide the quea: 
tion of abandonment, 

Clause (4) of Section 87 of the Bengal Tenancy Act, does not apply to a 
permanent sub-lease but to a sub-lease for a term, 

Clause s(c) of Section 87 of the Bengal Tenancy Act is not applicable to 
the case of a permanent leases from an under-ralyat without the consent 
of the landlord. Iajuddin Sheikh v. Umedali Meah -... one 

9 and f0 Geo. V. Chap. 101, Secs. 63, 65, 80A (1), (a), (3) .. ar 
Valuation—Inference and inclinations of opinion--Exact exposition of rea- 
sons for the conclusions arrived at ; see Apportionment... ive 
Value likely to be conferred on the lands taken for a particular project by 
the completion of the project itself, speculation on, is to be excluded ; se« 


Apportionment eee pns 
Varlance between plaintiff's pleadings and case as alleged at the trial, how 
ascertained ; see Limitation m one 


Vendee in possession allowed the time for filing a suit for specific per- 
formance to expire-~Suit by owner for possession ; ses Mortgage sie 
Vice-Chairman of a Municipality violating deliberately the Municipal rules ; 
fee License m m 
Views, difference of, of trial Judge and High Court-—]udicial Committee in 
appeal to attach weight to the views of the trial Judge; see Privy 
Coancil practice m m 
Widow, governed by Bombay School of Hindu Law, has herself power to 
adopt subject only to such restrictions, if any, as may have been impos 
sed upon her by her busband ; see Hindu Law a 
Widow’s power to adopt—Bombay School—Prohibition against widow 
adopting any boy to her husband as a son except the boy named by him 
must be explicitly made and clearly intended by the husband to 
limit her discretion for all time and en every occasion ; see Hindu Law 
WII may stipulate as to time which may run from any date : see Hindu Law 
—— speaks from the death of testator but may speak of or about any other 


date ; see Hindu Law T 
Witness, statement of, as to the destruction of original, before the attain- 
ment of discretion ; see Admissibility in evidence ' m 


Written statement, declaration in, in a case under section 105 of the Bengal 
* Tenancy Act, if creates right in favour of the tengnt—No adjuditation ; 
see Rent, enhancement of m 
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NEW ENACTMENTS. 


Bengal Act XII of 1936. 
. The Calcutta Municipal (Second Amendment) 
Act, 1936. 
[Published in the Calcutta Gaaette of the -7th May, 1936.] 
An Act further to amend the Caleitta Municipal Act, 1923. 


r 


Whereas it is expedient further to amend the Calcutta Muni- 
cipal Act, 1923, in the manner hereinafter appearing ; 

Itis hereby enacted as follows :— 

1. This act may be called the Calcutta Municipal (Second 
Amendment) Act, 1936. 

2. In column 2 of the table in rule: 1 iu Schedule VI to the 
Calcutta Municipal Act, 1923,— 

(a) in items 17 and 35, after the words "in respect of whoss 
income, income-tax" the words and figures “on an income of not 
less than Rs. 2,000" shall be inserted, and 

(4) in items 36, 44 and 67 for the words “by whom no income- 
tax is payable” the following shall be substituted namely :— 

"by whom income-tax is not payable on an income of Rs. 2,000 
or more." 

Notes :--Schedule VI of the Calcutta Municipal Act, 1923, 
provided that licens: fees to be pail by some professional men 
should be Rs, 50 for those who pay income-tax and Rs, 25 for 
those who do not pay income-tax, 

At the time when the Act was passed income tax was not payable 
on incomes below Ra, 2000, The Legislature obviously thought 
that the imposition ofa license fee of Rs. 50 on those whose 

income was less than Rs. 2000 would cause them great hardship. 

After the year 1923, by temporary Acts of the Indian Legisla- 
.ture, the taxable income was reduced with the result that persons 





Ben, Act 
III of 
1923. 


an 
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having an income of less than two thousand rupees became liable 


. to pay double the license fees which they had paid before, 


Short 
title, 
extent 

and 
commence- 
ment, 


Defini- 
tions, 


This was felt as a great burden by. junior men in the profession 
^ the present Act has been passed with a view to give them 


relief in this- respect. 





-Bengal Act XII of-1936, 
The Bengal Water Hyacinth Act, 1936. 
{ Published in the Calcutta Gazette of the 28th May, 1936. ] 


An Act to provide for the destruction of water hyacinth in Bengal. 


Whereas it is expedient to make better, provision for preven- 
ting the spread of water hyacinth in Bengal and for its destruction ; 

And whereas the previous sanction of the Governor General 
has been obtained under sub-section (3) of section 80A of the 
Government of India Act to the passing of thie Act ; 

It is hereby enacted as follows ;— 

t, (x) This Act may be called the Bengal Water Hyacinth 
Act, 1936. 

(2) It extends to the whole of Bengal, 

(3) It shall come into force on such date as the Local Govern- 


' ment may, by notification, appoint. 


2. ln this Act, unless there is anything repugnant in the sub- 
ject ‘or context,— : 

(z) “Authorised Officer” includes the Collector and any person 
authorised by the Collector to exercise the functions of an Autho- 
rised Officer under sections 7, 8 and 9 ; 

(2) “Collector” includes any person appointed by the Local 


Government to exercise all or any of the functions ofa Collector 


under this Act ; 

(3) “Court” means a principal Civil Court of original jurisdic- 
tion unless the Local Government has appointed (as it is hereby 
empowered to do) a special judicial officer within any specified 


` local limits to perform the functions of the Court under this Act ; 


(4) “notification” means a notification published in the CaA 
cutta Ga%tte ; . 
(5) “notified area" means an area epecited in a notification 


issued under section 25 $ 
e 
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(6) “occupier” means the person in actual occupation of any 
land, premises or water or, if there is no one in actual occupation, 
the person having the right of occupation of the land, premises 
water or his authorised agent; and includes a local authority, 
arailway administration and a company in actual occupation or 
having such right of occupation ; 

(7) "prescribed" means prescribed by rules made under this 
Act ; and 

(8) “water hyacinth” means the plant botanical] known as 
Eichhornia crassipes—Solms and includes the seed and any part of 
the plant. 


3. No person shall, himself or by any other person on his 
behalf, bring water hyacinth into Bengal, 


4. No person shall, directly or indirectly himself or by any 
other person on bis behalf, sell, expose for sale or keep for sale 
water hyacinth. 


5$. No person shall grow or cultivate water hyacinth in any 
garden or in any ornamental water or receptacle. 


6. No person shall, himself or by any other person on his 
behalf, remove any water hyacinth— 


(a) to any land, premises or water in his occupation except with 
a view to its being destroyed, or 

(2) to any land, premises or water in the occupation of another 
person except for the purpose aforesaid ‘and with the consent of 
such other person, or 

(c) to any land, premises or water in the occupation of Govern- 
ment except for the purpose aforesaid and with the consent of 
the Collector. 

Explanation.-The expression “remove water hyacinth” 
includes the causing of it to float by water from one place to 
another. 

7. (r) The Local Government may, by a notification, direct 
that within such local area and after such period as may be specified 
in the notification, no occupier shall allow water hyacinth to exist 
on any land, premises or water in his occupation. ` 


(2) The substance of such notification shall be published in the 


notified azea in such manner as may be prescribed, . 


(3) After the issue of a notification under sub-section (7) every 
occupier in the notified area shall cause any water hyacinth that 


3n 


Prohibition of 
bringing water 
hyacinth into 
Bengal. 


Prohibition of sale, 
etc., of water 
hyacinth. 


Prohibition of 
growing or culti- 
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hyacinth to exist 
within certain local 
area, 
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of trees or shrubs 
to facilitate dis- 
covery or destruc- 
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on land, etc., in cer- 
tain circumstances. 


, Restriction 
on entry by 
Authorised 
Officer. 
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may, from time to time, be present on.any land, premises or water 
in his occupation to be removed or destroyed. 

'(2) If any occupier ina notified area fails to comply with the 
provisions of this section in respect of any land, premises or water 
in his occupation, any Authorised Officer may, together with such 
persons as he may consider necessary for the purpose, enter on 
such land, premises or water and take such measures as are in his 
opinion necessary for removing or destroying the water hyacinth. 

8. (z) With a view to facilitating the discovery or destruction 
of water hyacinth, an Authorised Officer may, subject to any rules 
made under this Act, by a notice served in the prescribed manner, 
direct an occupier of any land, premises or water within a notified 
area to cause— í i 

(a) any branches of trees or shrubs on any such land or premi- 
ses which overhang the edge of any river, stream, waterway, ditch, 
marsh, 4i/, lake, tank, pond, pool or pit to be cut back and any 
undergrowth or jungle thereon to be removed from such edge, 
within a distance specified in the notice, or 

(P) any vegetation appearing above the surface of any such 
water to be removed from the water, 
witbin such period as may be specified in the notice. 

(2) If such occupier fails to comply with a notice under sub- 
section (z), any Authorised Officer may, together with such persons 
as he may consider necessary for the purpose, enter on such land, 
premises or water and cause the branches of such trees or shrubs 
to be so cut back and such undergrowth or jungle or such vegetation 
to be removed. 


9, An Authorised Officer may at any time, together with such 
persons as he may consider necessary for the purpose, enter on 
any land, premises or water in a notified area and take such action 
as may be necessary in order to ascertain— 


(a) whether any water hyacinth is present, and 


(8) whether the measures prescribed for the removal or destruc- 
tion of water hyacinth or any directions issued on the occupier 
under sub-section (7) of section 8 have been carried out. 


ao. An Authorised Officer shall not enter under sub-section 
(4) of section 7 or sub-section (2) of section 8 or under section 
9 into any dwelling house or any enclosed courtyard or garden 
eattached to a dwelling house (except with the consent of the 
occupier thereof) without previously giving such occupier twenty- 
four hours! notice in writing of his intention to do so. 
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11. Any costs incurred by the Authorised Officer for carrying 
out any measures under sub-section (4) of section 7 or sub-section 
(2) of section 8 shall be recoverable from the occupier as a public 
demand payable to the Collector. 

12, Ifthe Collector fails to recover, or considers it inadvis- 
able to recover, any costs under section zr he may, subject to 
any rules made under this Act, in his discretion, enter on and 
take possession of any land or water in respect of which the costs 
are due after giving notice to the occupier and retain possession 
thereof and turn the same to profitable account until the said 
costs together with interest thereon at such rate, not exceeding 
six and a quarter ger cent per annum as the Local Government 
may prescribe, have been realized from the profits or paid by 
the occupier. d 

13. (z) Subject to any rules made under this Act, the 
Collector may permit or cause fences, barriers or storage pounds 
to be constructed in or along the edge of any river, stream, water- 
way, lake, tank, marsh or 4i/ whether public or private within a 
notified area, and booms or floating barriers to be placed or 
maintained therein, for the purpose of checking or diverting the 
movement of water hyacinth. 

(2) No person shall remove or damage any fences, barriers, 
storage pounds, booms and floating barriers constructed, placed or 
maintained under sub-section (7). 

14, Subject to any rules made under this Act, the Collector 
may by a general notice published in the prescribed manner 
direct that within the whole or a specified part of a notified 
area all occupiers of fields within one hundred feet of any 
river, stream, waterway, ditch, marsh, ži% lake, tank, pond, pool 
or pit shall by a date specified in the notice repair the 
small embankments commonly known as ai/s surrounding such 
fields, ` : i 

15. If, in the opinion of the Collector, it is necessary for 
the protection of any area against the ingress of water hyacinth 
that hedges of dAaínzha (Sesbania aculeata—Pers) or of any 
other plant that may be prescribed should be grown on any land 
ina notified area, he shall prepare a scheme giving particulars 
of the proposed alignment of such hedges and the boundaries of 
the area to be protected, and after publishing the scheme in such 
manner a8 may be prescribed and considering any objections* 
submitted thereto may by a written notice served in such manner 


as may be prescribed direct any occupier of such land to grow 
* 
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‘thereon a hedge of such description by such date and for such 


period as may be specified in the notice. 

16. (z) If, in the opinion of the Collector, it is necessary 
to use any waste or arable land in a notified area for the destruc- 
tion thereon of water hyacinth removed from any water in the 
same oranother notified area he may, subject to any rules made 
under this Act and after service of a notice in the prescribed 
manner on the occupier of such land specifying in the notice the 
purpose, and the term not exceeding six months, for which the land 
is needed, enter upon and take possession of the land and use it or 
permit it to be used fof the said purpose. ' 


(#) If any materrial damage or injury is caused thereby to 
the occupier of such land, the Collector shall pay to him such 
compensation as shall be agreed upon in writing between the 
Collector and such occupier : 


Provided that in assessing such compensation the manurial 
value of the water hyacinth destroyed thereon shall be taken 
into account. : 


(3) Ifthe Collector and the occupier differ as to the suffi- 
ciency of the compensation or ifthe Collector and two or more 
claimants for compensation differ as to the apportionment there- 
of, the Collector sball refer the matter to the decision of the 
Court. 


(4) On the expiry of the term referred to in sub-section (z) 
the Collector shall restore such land to the occupier after, caus- 
ing to be destroyed all water hyacinth that may have been 
removed thereto. 


17. Notwithstanding anything contained elsewhere in this Act, 
any occupier ina m tified area may keep on any land orin any 
water in his occupation water hyacinth for destruction. 


18, Notwithstanding anytbing contained elsewhere in this 
Act, any person or class of persons authorised by the Local Govern- 
ment inthis behalf may, subject to rules made under this Act, 
sell, remove or keep water hyacinth for a prescribed purpose. 


19. When water byacinth is to be removed or destroyed under 
the provisions of this Act, such removal or destruction shall be 
in the prescribed manner, 


20, No prosecution under this Act shall be’. commenced 
without the previous sanction of the Collector or after three 
months from the date of the alleged offence. 
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Authore 21, An Authorised Officer shall be deemed to be a public - 


cers to servant within the meaning cf section 21 of the Indian Penal Code, Act 


be deem- LV of 
ed public ; f . ff 186. , 
servants. 22. No suit, prosecution or other legal proceedings shall li 


eun against the Collector or any Authorised Officer or persons accom- 
panying an Authorised Officer for anything which is in good 
faith done orintended to be done under this Act or any rule 

. made thereunder. 
Cue .23. (r) The Local Government may make rules for carrying 


Govern-  outthe purposes of this Act. 
4 


(2) In particular and without prejudice to the generality of the 
foregoing power the Local Government tay make rules to provide 
for all or any of the following matters, namely :— 

' (a) the manner of publication of the substance of a notification 
under sub-section (2) of section 7, of a general notice under sec- 
tion 14 and of a scheme under section 15 ; 

(4) the exercise of power by an Authorised Officer under 
sub-section (z) of section 8 ; 

(c) the manner of service ofa notice under sub-section (7) of 
section 8, section 15 or sub-section (z) of ‘section 16 ; 

(d) the exercise of powers by the Collector under section 12, 13, 
14 or 16; l 

(e) the rāte of interest payable under section r2 ; 

(J) the plants for growing hedges to prevent ingress of water 
hyacinth under section 15 ; S 

(g) the purposes for wbich, and the conditions subject to which, 
water hyacinth may be sold, removed or kept under section 18 ; and 

(2) the manner of removal and destruction of water hyacinth 
under section 19. 


(3) In making any rule under this section the Local Govern- 
ment may provide that a breach of it shall be punishable with fine 
which may extend to fifty rupees and where the breach isa conti- 
nuing one, with a further fine which may extend to five rupees for 
every day after the first during which the breach continues. 


Penalties. 24. Whoever contravenes any of the provisions of this Act 


mentioned in the first colunin of the following table shall, on con- 
viction, be liable to a fine not exceeding one hundred rupees or in 
default to imprisonment not exceeding one month, and upona 
Second or subsequent conviction to a fine not exceeding two 
hundred rupees or in default to imprisonment not exceeding two 
months. 
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Explanation.The entries in the second column of the following 
table headed “subject? are not intended as definitions of the 
_ offences described in the provisions mentioned in the first column, 
or even as abstracts of those provisions, but are inserted merely as 
references to the subject thereof ;— 
Lamps REED tM EE. MEE MEC MD NEM Mp e er m ee ME. utn edi a. 











I A 2 
PROVISIONS OF THE ACT, SUBJECT, 

Section 3 om « | Bringing of water hyacinth into 
Bengal. 

Section 4 . sty . | Sale, etc., of water hyacinth, 

Section 5 ur . | Growing or cultivation of water 
hyacinth. 

Section 6 Be s | Removal of water hyacinth to 
any land, premises or water. 

Section 7, sub-section (3) .». | Failure to remove or destroy 

: water hyacinth. 





Section 8, sub-section (z) .. | Failure to cut branches of trees 
or shrubs, and to remove 
i undergrowth, jungle or vege- 

tation, 


Section 13, sub-section (2) — ... | Removal of or damage to any 
fences, barriers, storage 
pounds, booms and floating 


barriers. 
Section 14 - -. | Failure to repair ais. 





Section 15 ET ..| Failure to grow hedges of 

. . dhaincha or other plants for 
protection against the ingress 
of water hyacinth, 

















Notes :—This Act has heen passed with a view to prevent the 
spread of water hyacinth in Bengal and also to cause its destruc- 
tion. The following acts are prohibited by the Act :—(1) Bringing 
water hyacinth into Bengal, (2) Selling or exposing for sale or 

* keeping for sale water hyacinth, (3) Growing or cultivation of water 
hyacinth and (4) Removing water hyacinth from one place to 


another. The Act authorises the Local Government to prohibit 
ð 
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Occupiers from allowing water hyacinth to exist on any land, pre- 
mises or water in their occupation. If any occupier fails to comply 
with the direction of the Local Governmerit, the Collector or any 
person authorised by the Collector would be entitled to enter on 
such land, premises or water and take such measures as are neces- 
sary for removing or destroying the water hyacinth and the costs 
incurred for that purpose shall be recoverable from the occupier as 
a public demand. The contraventions of some of the provisions of 
the Act have been made penal and the persons guilty of such con- 
travention would be liable to a fine not exceeding Rs. roo or in 
default to imprisonment not exceeding one month and upon a 
second or subsequent conviction to a fine not exceeding Rs. 200 or 
in default to imprisonment not exceeding two months. 


——À— 


REVIEWS 


The Current Index, 1935—published by the Law Printing 
House, Mount Road, Madras, 1936. ! : 


This annual volume is a familiar friend of every lawyer and 
has been so long found indispensable for enabling lawyers to cope 
with the voluminous and' daily increasing bulk of the numerous 
law reports, In form, substance and get up this volume closely 
follows its predecessors and we are sure that the profession will 
give it the same welcome that has been extended to its prede-- 
cessors. 


The Civil Court Manual, Imperial Acts, Vol. I, Second 
Edition, 1936—published by the Law Printing House, Mount 
Road, Madras, 1936. 


We have no doubt that the profession will welcome the Second 
Edition of the Civil Court Manual published by the Law Printing 
House, Madras, The first volume which contains the Indian Acts 
arranged alphabetically down to the Court Fees Act shows that 
the work has been done with the care and judgment which made 
the First Edition so deservedly popular. The notes are fairly 
exhaustive but remarkably concise and the history of each Act 
given in the notes will be found extremely useful. The get upe 
of the book is exzeedingly attractive ani notwithstanding its 
somewhat heavy bulk it is a pleasure to handle the book. 


E e 


ce 
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The publishers have increased the attractiveness of this Edition 
by the promise they hold out in the preface to offer to their subscri- 
hers each year till 1941 a cumulative supplement revising the 
volumes by incorporating future legistative amendments for a 
nominal value. This is a tempting offer and will enable purchasers 
to keep their volumes up to date at a small cost. 
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REVIEWS. 


The Code of Criminal Procedure, by Dr. Nand Lal, Barrister- 
at-law, published by Messra. Kishen Lal € Co., Law publisher, 

19 Fane Road, Latore, 1936. Price Rs. 20/- net for two 

Volumes. 

This is an exhaustive explanatory and critical commentary 
on the Code of Criminal Procedure. An accurate estimate of 
the intrnsic merit of the book has been given by the learned 
author himself in his prefatory notes and we car unhesitatingly 
endorse everything he has said there. The book bears the stamp 
of great scholarship and industry all over. Though comparison 
is odious, still we can venture to sny without meaning any dispara- 
gement to the other editions in the field on this particular subject 
that in point of excellence, Dr. Nandlal’s edition is the best of all. 
In his book the sections of the code have been analytically consi- 
dered and the underlying principles of law have clearly been 
brought out and lucidly stated in an extremely felicitous and 
captivating manner. All possible questions that arise on the cons- 
truction of the language of the statute have been dealt with and 
discussed in their natural sequence. The mode of treatment that 
the learned doctor has adopted in his book secures the double 
advantage that a lawyer may at a glance know the net resultant of 
judicial opinion on the various questions that have hitherto 
been mooted in our Courts of law and at the same time forearm 
himself with a course of sound logical argument for any fresh 
question that may be raised for the first time in the course of a 
judicial trial. Thus, the publication has become, at one and the 
same time, a great book of reference and a real gnide to legal 
understanding. Itis a matter of great satisfaction to us to find 
that the learned author has unreservedly fallen in with our views 
as to the service that the so-called unauthorised reports have 
rendered to the cause of disseminating legal knowledge considered 
from all points of view, the book is a splendid success and can 
pot go unappreciated for long. If the bulk of the bogk or its 
price tend to discourage any intending purchaser, we can only 
say to him that there is no short cut to learning, nor any happy-go- 
lucky method of acquiring wisdom and that an expegditure which 
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* ultimately proves an investment is more laudable than the so-called 
thrift that eventually leads to intellectual bankruptcy. Consider- 
Ning the dimension of the book and the amount of time and energy 
spent over it and above all its superb quality we consider its 

, price to be the cheapest. 





Administration of Justice during the Moslem Rule in 
India, by Wahed Husain, Advocate, Calcutta High Count, 
published by the University of Calcutta, 

This small thesis purporting to give an account of Judicial 
administration during the Moslem Rule in India isa good produc- 
tion so far as it goes and will prove an interesting reading to 
those who do not approach it. with any such expectation as is 
characteristic of the research scholars, Undoubtedly the learned 
thesis writer has made an honest attempt to give us a true account 
of Judicial administration of the country during the period of 
Moslem suzerainty and for that purpose has ransacked a mass of 
old works and records with great care and: attention, but one thing 
that strikes us most is that the learned autbor has not approached 
his subject from the view-point of an historical research scholar 
but from that of a patriotic partisan bent on vindicating the glory 
of bis country against slanderous criticisms of foreign historians 
and travellers, This initial bias in the learned writer has prevented 
him from tdking a correct perspective of things and considerably 
detracted from the value of the book as an authentic account of 
them. An historian ought to take things as they are and view 

. them with naked eyes and not through coloured glasses and draw 
his conclusions applying the ordinary processes of logic apart 
from the taint of pre-conceived ideas, However be that as it may 
the book is otherwise an immensely useful publication as having 
drawn the attention of the reading public to a mass of relevant 
materials, which, if properly utilised, will greatly lighten the tasks 
of future research workers in this line. We can ill-afford to omit 
noticing here one admirable feature of the book. The learned 
authoris a very bold thinker and possesses wonderful courage of 
conviction. We cannot but have unstinted admiration for a writer 
who can rise superior to his religious prejudices to condemn the 

' glorification of “ diabolical murder into gasiism ” or the dragging 
down of religion “ from its high pedestal of truth to the level of 
diplomacy." On the whole we very much like the book and 
commend it to our readers, 
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NOTES OF CASES. 


? Vithal Tukaram Kulkarni v Balu Bapu Gude. 


Hindu Law-—Strithan property, other than Sulka—Succession— ig 
Brother ana sister to take in equal shares. oe : 
. 4 U L. R, 60 Bom, 671 
One Renuka had X h. share in certain property and on her death L— 
she left one son, Bapu, and two daughters, Limba and Sugandha. 
The 3th. share being Renuka’s stridhan property devolved on 
her two daughters to the exclusion of Bapu, so that each of them 
took 34th, share. Sugandha died a widow without leaving any 
issue. The succession to the 3th. share of the widow was in dis- 
pute between her brother and her sister. 
The question for decision was whether the brother or the 
sister, or both, of a d.c ased Hin'u widow married in an approv- 
ed form succeeded to her strilhan property (other than sulka) if 
she died without leaving any issue or any heir in her husband's 
family, 
Held (ger Divatia, J. ) that itis more in consonance with law 
as well as equity that if a Hindu widow married in an approved 
form dies without leaving any issue or any heir in her husbands 
family, her stridhan property (other than sulka) will go to her 
brother and sister in equal shares. ` 


B. R 
* mmm) ymanam 
Zipru Krishna v. Pannalal Bahirudas. 
Execution proceedings—Transfer to the Collector for salem 1935: 
Judgment-debtor, a minor—Collector, if can give permission to — | L. R. 6o Bom, 688 
the decreeholder to bid at the sale. — 


The following question arising out of an appeal was referred 
tothe High Court of Bombay by the District Judge of East 


Khandesh for decision 
a 


1935. 
— 
1. L. R. 59 Mad, 855 
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When execution proceedings have been transferred to the 
Collector for sale of immoveable properties and the judgment debtor 
is a minor, whether the Court or the Collector has got the power 
to give permission to the decreeholder to bid at the sale? 

Held (ger Beaumont, C. J. and Macklin, J.) that the construc- 
tion that can be properly put upon subrules (11) and (15) of rule gr 
of the Manual of Civil Circulars read along with Order XXI, rule 72 
and sections 68, 69, 70 of the Code of Civil Procedure is that 
what is transferred to the Collector is the power to consent to the 
decreeholder purchasing in all cases in which the judgment-debtor 
is nota minor, but that in cases in which the judgment-debtor 
is a minor, power to consent is not transferred to the Collector. 
Therefore when execution proceedings are transferred to .the 
Collector for sale of immoveable property and the judgment-deb- 
tor is a’ minor, the. Civil Court and not the Collector has power 
to give permission to the decreeholder to bid at the sale. 


^ 
1 
ue 


B R 





M. Mon Singh v. Mothi Bal. 


Provident Fund-—Nominees death before nominator—Heir of 
nominee, if can claim the amount on death of nominator, 


An employee of the M, & S. M. Railway Company nominated 
the respondent's husband to receive payment of the amount stand- 
ing to his credit in the Railway Provident Fund in the event of 
death before retirement. The nominee predeceased the employee, 
and the employee died while still in service without revising or 
cancelling the nomination. Now the respondents, claim to the 
Provident Fund amount was contested by the appellant, the heir of 
the deceased subscriber, onthe ground that the’ effect of nomi- 
nation was merely, to entitle the nominee, if he survived the sub- 
scriber, to receive the money. The District Judge having regard 
to the provisions of the Provident Fund Rules granted succession 
certificate to the nomineé’s widow (respondent here) entitling: her 
to draw out the Provident Fund amount. The relevant rule of the 
Provident Fund Rules reproduces section 5 of the Provident Fund 
Act, ' 

Held (per Beasley, C. J and. Stodart, J.) tbat the “ absolute 
tight to receive” the money conferred by Rule 23 of the Provident 
Fund Rules meant a vested right in the money, which passes to 
the heir of the nominee at his death, and that the respondent was 
therefore entitled to the amount in question. : 


B, R. 
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Alagappa Chettiar v. Official Assignee, Madras. 
Presidency-towns Insolvency Act, section 75, clause (3 )—Lhsolvency 
Court, power of—To order payment of sums out of estate of the 
insolvent for conduct of  defenct— Criminal charge against 
insolvent. 


Mr. Mc Iyer, one of the insolvents, made an application that 

f direction be given to the Official Assignee to pay to the insolvents' 

solicitor funds sufficient to defend three criminal cases pending in 

the Chief Presidency Magistrate's Court. The application was 

supported by an affidavit by the applicant and also by a report of 

the Official Assignee which contained inter alia the statement that 
" the criminal proceedings should be properly defended, " 

The point for decision was ifthe Insolvency Court has power 
under section 75, clause (2) of the Presidency Towns Insdlvency 
Act to permit the use of funds lying in the estate for the defence 
of criminal charges, 

« Held (per Madhavan Nair and Stone, JJ.) that Court has power 
to order the payment of sums out of the estate of the insolvents in 
the hands of the Official Assignee for the defence of the insolvents 
against a criminal charge. ^ 


B R 


SIR MANMATHA NATH MUKERJI, Kt. 
Retirement from the Bench. 


Tributes from the Bench and the Bar were paid to Sir 
Manmatha Nath Mukherji, Acting Chief Justice, at the Calcutta 
High Court on Thursday morning, the 27th of August 1936, on 
the eve of his retirement from the Bench. A farewell address 
was presented to Sir Manmatha by the Bar Association of which 
he was a member before his elevation to the Bench in 1924. The 
address was presented in a silver casket with an image of the 
British Lion on tbe top, mounted on a wooden base on which were 
inset a portrait of Sir Manmatha on one side and the representation 
of the High Court on the other, 

'The function took place in the Court room of the Chief Justice 
„and was attended by all the Judges of the Court and the different 
branches of the profession. Sir Manmatha’s term expired towards 
the end.of October 1936 and the ceremony was performed on the 


last day of the Court before the Long Vacation, ^ -- 
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The address which was read hy Mz. N. K. Basw was as 


^ follows >= 


To 
The Honourable Justice 


` Sin MANMATHANATH MUKERJI, KT, MLAs, Biles 
One of the Judges of the High Court of 
Judicature at Fort William in Bengal. 
My Lorp, 

It is with feelings of genuine sorrow that we the members of 
the Bar Association approach your Lordship to bid you forewell on 
the eve of your retirement from the Beach, 

` We recall with pride that when r2 years ago you were raised to 
the Bench, ‘you were one of the most distinguished members of 
our Association and in the front rank of the profession, held in 
universal esteem and regard. In bidaing you farewell to-day, we 
rejoice to feel the high hopes we then entertained of your success 
as a Judge have been fully realised. 

On the Bench you have never deviated from the high ideals of 
a Judge—to hear courteously, to c nsider soberly, to understand 
rightly and to decide impartially. ; 

You have all along endeavoured to act on the principle that the 
function of a Judge is not merely to administer justice, but also to 
make people feel that justice is being done. 

You have worthily maintained the highest traditions of the 
Bench, and your retirement will be a distinct loss to the Court of 
which you have been a tuwer of strength, and over which you have 
presided as Acting Chief Justice more than once with conspicuous 
distinction, 

Your activities have not been confined within the precincts of 
the Court, but you have frecly given the benefit of your counsel 
and guidance to numerous public causes end institutions. Keenly 
as we feel the loss which the Court will sustain by your departure, 
we pray that you may yet he spared mary years of health and 
usefulness in the service of your Motherland. 

Assuring you once again of our deep esteem and regard, 

We have the honour to be, 
My Lord, 
Your most cbedi: nt servants, 
MEMBERS OF THE BAR ASSOCIATION, 


e 
Hiou Court, "Through 
CALCUTTA, : NARENDRA Kumar Basu, 
27th August, 1936. President. 
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Associating himself with the sentiments, £4e Acting Advocate- 
General (Mr. S. M. Bose) said that during the course 6f Sir 
Manmatha’s long and distinguished career at the Bar and on 
the Bench he had endeared himself to all by bis charming manners. 
His unfailing courtesy to the members of the profession had been 
much appreciated by them, more specially by the junior members 
of the profession. His legal achievements were well-known and law 
réports would bear evidence to his industry. His activities were 
many and although they were taking leave of him as a Judge they 
hoped that he would be spared many years to continue bis useful 
activities in other spheres, 

Mr. Sashi Shekhar Banerjee on behalf of the Incorporated Law 
Society said that during his distinguished career on the Bench Sir 
Manmatha had meted out even-handed justice to the parties without 
distinction of caste or creed. 

Replying he Acting Chief Justice (Sir Manmatha Nath 
Mukerji) said :!—" On the 2nd January, 1924, when for the first 
time I took my seat as a Judge of this Cour, and the members of 
the three branches of the legal profession assembled in this Court 
room to offer me their congratulations, I remember I said that the 
time for congratulation would come at the end of my career asa 
Judge when I should be prepared to lay down my office and to have 
your verdict and only if at that time you could say that I had tried 
todo my duty. That hour has now arrived. And though J shall 
not be vain enough to assume that I des rve all the kind words 
that you, out of the goodness of your hearts, have said of me in the 
address and otherwise, I am nevertheless completely happy, 
because what you have said plainly indicates that it is your opinion 
that I have honestly endeavoured to do my duty in the responsible 
position which it has been my privilege to cccupy. 


“This Court, which I entered some 40 years ago, has been 
the real training ground cf my lif. Here I came in contact with 
practitioners, whose legal acumen and f rensie skill created an 
indelible impression on my young and imjressi-nable mini. Here 
I saw judges, whose learning, sbility, conscientious ess, indepen- 
dence, patience, courtesy and fairness made t'i Court the pro- 
tector of the rizhts and liberties, that it is, of His M.jesty's 
subjects. Here, indeed, I came to know what ‘Justic.’ is,— Justice, 
which is ethe brightest jewel in tbe British Crown, No wonder,e 
therefore, if today when after such a l.ng association with this 
great Institution I am bidding it farewell, my feelings are of a 
somewhat mixed character. You wiil not blame me'for weak- 


* 
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ness, if weaknessit be, far that weakness is born of an intense 
and \atous love for the Court and an affection for you all, as is ut 
natural and human in the circumstances, 


When I come to you first I come with hopes and fears, But 
it has pleased Providence to give me much more than what I 
ever aspired for or could ever claim to deserve. I have there- 
fore no cause for complaint. I have on the contrary a feeling 
that I have over-stayed my time and ought to make room for 


others, and I am about to dogo, At this hour of parting, I 
‘would in all sincerity ask to be forgiven by those of you to whom 


I may have given cause for offence, never wantonly Iam sure, 
but either unwittingly or perhaps from a sense of duty, mistaken 
though it.may have been. The kindness and courtesy that I 
have always received from my colleagues; I shall ever remember. 
The invaluable help that I generally received at your hands and 
which went far to make my task easy I gratefully acknowledge. 
The affectionate regard in which I have been held by the Officers 
of the Court I shall never forget. I thank you sincerely for the 
kind wishes you have expressed and reciprocating the same I 
take leave of you leaving for you all my very best wishes for your 
welfare and prosperity." 


Mr. Justice Jack said :—" As the senior judge on behalf of the 
judges of the Court, I would like to say a few words to endorse 
the sentiments that have been expressed by all sections of the 
Bar here to-day. I sat first of all withthe Acting Chief Justice 
in 1928 in hearing criminal appeals and lately I have sat with 
him in hearing first appeals, And I have watched with admira- 
tion the way in which he dealt with both classes of appeals. 


“The part of his work of which judges more specially can 
speak is his administrative work which does not come in the 
same way before the public, Whenever any difficult question of 
administration came up, it was always Mukerji J. to whom it 
was referred,—whether it was an interpretation of a rule or the 
organisation of the paper book department. His opinion was 


‘very much relied upon and we shall miss him very much in our 
Committees and in the Full Bencb. 


"His opinion was always listened to with great respect by 
all the judges without exception. He always gave an indepen- 
dent opinion on any question, but he was quite prepared to listen 
patiently to the views of other people and give them due con- 
sideration, If it was a question into which the human element 


. 
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entered he was always in the side of justice tempered with mercy. 
.He was always courteous. in- his dealings with anybody. with 
whom he had to do, whatever his standing might be. , was 


always a great upholder of .the best traditions. of the Court, ; 


recognising that traditions are often the results of accumulated 
wisdom of the past, He always advocated a policy which would 
uphold the dignity of the Court, and he was very zealous in 
seeing that there was no encroachment on the rights of the Court. 
I hope the Judges in future will continue the policy of which he 
has set such a good example. 


"When I think of bim the characteristics which arise first 
in my mind are his great industry, patience and the conscien- 
tiousness with which he attacked any work he had to do. .An- 
other characteristic is his “want of side”. He.is entirely 
unassuming, unpretentious in his dealing with reople^ He 
never pretended to be anything he was not capable of living 
up to. 


“I do not think there is any need for me to say anything further. 
You know his judicial abilities and we as judges have preat acute 
tion for those. 


“Tt is absurd for him to say that he has stayed err his 
time. We recognise that he is in full vigour of his intellect 
and he will probably have much important work to do in 
future. We wish him success in any work he may undertake 
after he has taken rest, but I am afraid he will not take any 
rest, as he is such an assiduous worker. We wish him long 
life, god-speed and Success in' whatever work he undertakes in 
future. 

The Acting Chief Justice expressed his gratefulness to his 
colleagues for the kind words spoken about him and thanked 
them sincerely. 
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THE HON'BLE MR. JUSTICE BIJAN KUMAR MUKHERJEA. 


e appointment of Dr. Bijan Kumar Mukherjea, x1. Ay D. L. 
asa judge of the High Court hss not only caused profound 


‘satisfaction in Calcutta but throughout Bengal.” The Govern- 
‘ment have acted wisely by making this selection, Dr. Mukherjea 


is a distinguished scholar and in every way worthy of the new 


‘office he has been called upon to fill, He took his seat on the 


Bench for the first time on the re-opening of the High Court on 
the oth November 1936 when Mr. Narendra Kumar Basu, the 
President of the Bar Association congratulated his Lordships on 
behalf of the bar. Mr. Basu said that his Lordship's appointment 
was an expected one in view of his eminence atthe bar, and 


-expressed his confidence that the lustre of the judicial name 
‘of Mokerjee would not be dimmed in his hands but augmented. 


His Lordship thanked the members of tbe tar for the wel- 
come extended to him. He said that knowing as he did that the 
High Court was ultimate resort of the people of the country for 


‘the redress of what they consider to be their just grievances he 


viewed the responsibilities of his new office with a certain amount 
of trepidation. However exacling and responsible the duties of 
a lawyer might be, the duties ofa judge, Ais Lordship observed, were 
far more responsible and dfficult because on him lay the tremendous 


.burden of finally adjudicating on the rights of parties who had 


brought their causes to the Court for pltimate decision. 
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NOTES OF CASES. 


Badri Chaudhuri v. Musammat Champa Chaudhurain. 


Award on arbitration without intervention of Court affecting im nove 
able property—Registration, if compulsory. ` 1996. 
I, L. R. 15 Pat, 579. 


pnm— 


The plaintiff respondent was the widow and the defendant appel- 
lant the nephew of the late Murat Chaudhuri. The dispute of 
succession was settled by referring to arbitrators who gave their 
award regarding the moveable and immoveable properties appertain- 
ing to the estate of the deceased. The learned Subordinate Judge 
in a suit brought by the plaintiff deleted certain provisions from 
tbe award as being w//ra vires and beyond the scope of reference 
to the arbitrators. The defendant appealed to the High Court against 
the decision of the Subordinate Judge and contended that the 
award should be either upheld or set aside in its entirety. 

Held ( Per Courtney Terrell, C.J. & Fasi Ak, J.) that 
an award made by arbitrators without the iutervation of the Court, 
declaring the rights of the parties in immoveable properly worth one 
hundred rupees or more is compulsorily registrable under cl. (b) of 
Section 17 of the Registration Act. The mere fact that the defen- 
dant did not raise any objection to the admissibility of the award in 
the trial Court did not affect the question, because Section 49 of the 
Registration Act is mandatory. 


Bageshwari Charan Singh v. Jagarnath Kueri (1) distinguished. 
B R 


(1} (1931) L R. sod. A, 130. 


4 
. 19368 
—— T 
I, L. R. 60 Bom 
750. 
n 
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' Balkrishna Waman Kharkar v. Sakharam Babaji Mestry. 


AuctioNturshaser—If entitled to apply under O. XXL, r. go C.P.C. 
(Act V of 1908) to set aside the saie. 


A decree directing a sale of immoveable property was passed 
and the decree-holder applied to execute the decree. The proclama- 
tien of sale did not disclose any existing encumbrance on the 
property and it was purchased by the auction-purchaser without 


the knowledge that the properly had been previously mortgaged.’ 
- The auction-purchaser, on knowing it, filed an application under 


Order XXI, rule go of C. P. C. to set atide the sale. The Subor- 
dinate Judge following the decisions of the Madras and Allahabad 
High Courts held that the auction-purchaser was entitled to apply 
under Order XXI, rule go of the Code of Civil Procedure, 1908, 
to set ‘aside the sale, This view was confirmed, on appeal, by the 
Assistant Judge. The opponents applied in revision to the High 
Court. 

Held (ger Divatia, J.) that an auction-purchaser at a Court 
sale is not a person whose interests are affected by the sale within 
the meaning of Order XXI, rule go of the Code of Civil Procedure, 
1908 and as such he is not entitled to apply under this rule to 
set aside the sale on the ground of a mere irregularity or fraud 
in publishing or conducting the sale. 


The expression "any person...,,.whose interests are affected by 
the sale" means any person affected by reason of property being 
sold, that is, by reason of the fact thata person has an interest 
in the property which would be affected if it were sold, and does 
not include the auction-purchaser, 


BR - z 
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NEW ENACTMÈNTS Aaf 
ACT NO. V OF 1936. EAS LAM, uen 
(Indian Legislatiire ) CM XM 


An Act to remoo: certain doubts and to establish the validity afs 
certain proceedings in High Courts of Judicature in British ` 
Zndia. l 
Whereas doubts have arisen as to the validity of certain procee- 

dings in High Courts of Judicature in British India under the 

Letters Patent erecting and establishing those Courts ; 

And whereas it is expedient to terminate those doubts and to 
establish the validity of those proceeJings ; 

It is hereby enacted as follows :— 

1. (z) This Act may be called the Decrees and Orders Vali- 
dating Act, 1936 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

2. No decree passed or order made by the High Court of 
Judicature at Fort William in Bengal, the High Court of Judicature 
at Madras or the Hizh Court of Judicature at Bombay, in the exer- 
cise of its ordinary original civil jurisdiction under clause ra of 
its Letters Patent, or by the High Court of Judicature at Rangoon, 
in the exercise of its original civil jurisdiction under clause to of 
its Letters Patent, shall be called in question.in any proceedings 
before any other Court on the ground that the High Court passing 


_ the decree of making the order had no jurisdiction to pass or make 


Restora- 
tion of 
proceed- 
ings. 


the decree or o1der. 

3. Where in any proceedings concluded on or after the 26th 
day of August, 1935, any such decree or order has been found to 
be invalid on such ground by any Court, such finding shall be 
void and of no eflect ; and the Court shall, notwithstanding any- 
thing to the contrary in the Indian Limitation Act, 1908, or any IX of 
other law for the time being in force, on application made within 1998. 
six months from the commencement of this Act by any person 
prejudicially affected by such finding, res'ore the proceedings at and 
continue the proceedings from the stage reached immediately 
before the crder embodying or based on such finding was made. 


* Notes :—The Court of the Judicial Commissioner qf Nagpur 


* held in two cases (1935, AllI. R? Nag. 250 and 1936, All L R, Dent 


Nag, 1) that certain decrees pissed by the Bombay High Coyrt jn 
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- Jhe exercise of its original Jurisdiction under clause r2 of its Letters 


` 


* Clause 12 o 


Patent, were S. jurisdiction. 

the Letters Patent of the Bombay High Court, 
Which is identical in terms with clause 12 of the Letters Patent of 
the Madras and Calcutta High Courts and corresponds to 


^ clause ro of the Letters Patent of the Rangoon High Court, has 


Short 
title and 
com- 
mence- 
ment. 


Amend- 
ment of 
section 
B of 
gal 
Act III of 
1885. 


been variously interpreted by the several High Courts and the 
question of amending the clause is under the consideration of the 
Government. 


The present Act has been passed to obvi-te in the meantime the 
inconvenience which would result if the decrees or orders of a High 
Court acting in the exercise of its ordinary original civil jurisdic- 
tion, as the Court iself interprets that jurisdiction, proved infruc- 
tuous in another Coutt which favoured a different interpretation. 


BENGAL ACT XV OF 1936. 


The Bengal Local Self-Government (Second 
>- Amendment) Act, 1936. 


(Published in the Calcutta Gasstte of the 3rd December, 19:6.] 


An Act further to amend the Bengal Local Self-Government 
Act of 1885. 


Whereas it is expedient further to amend the Bengal 
Local Szlf-Guvernment Act of 1885 in the manner hereinaftér 
appearing ; 

And Whereas the previous sanctiun of the Governor General 
:has béen obtained under sub-section (3) of section 80 A of the 
Government of India Act to the passing of this Act ; 

It is hereby enacted as follows :— 

1. (z) This Act may be called the Bengal Local SelfGovern- 
ment (Second Amendment) Act, 1935. 


(2) It shall come into force on such date as the Local 
Government muy, by notification in tha Calcutta Gazette, 
appoint. 

2. In section 16B of ths Béngal Local Self-Government Act 
of 1885,— ` : 

(z) gn sub-section (z), for the words beginning with “at the 
first meeting” and ending wi:h’“or appointment” the following shall e 
be substituted, namely ::— 
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"in the presence of the other members of the Board (or such 
number of them as would be sufficient to forma quorgm ata 
meeting ) assembled for a meeting of which notice Mas been 
given," ; 

(2) in sub-section (2) for the words “the said period" the 
words “three months of the date on which his term of office cam- 
mences,” shall be substituted ; and — 

(3) after sub-section (2) the fullowing sub-sections shall be 
` added, namely :— 

"(3) Where any person has failed whether before or after 
the commencement of the Bengal Local SelfGovernment (Second 
Amendment) Act, 1936, to make the oath or affirmation of 
allegiance or hrs made such oath or affirmation otherwise than 
in accordance with the provisions of this section and the Local 
Government is satisfied that the failure of such person ta"COTHDly 
with the provisions of this section was due to ioadvertence or 
misapprehension or circumstances beyond his control or that 
such person is an alien exempted from the disabilities imposed 
by the Bengal (Aliens) Disqualification Act, 1918, in respect of 
election or appointment as a member of a District Board or 
Local Board, the Local Government may declare that the failure 
of such person to comply with the provisions of this section is 
condoned, 

(4) When a declaration bas been made Ly the Local G.vern- 
ment under sub-section (3) in réspect of any person, such person 
sball be deemed to have continued notwithstanding his default to 
hold his office, and all acts done by him or by the District Board 
or Local Board'or by any officer or servant of such Board before 
the date of the said declaration shall be and shall be deemed to 
have always been as valid and lawful as if the person in respect 
of whom the declaration has been made had made the oath or 
affirmation of allegiance in accordance with the provisions of 
this section, 

(5) Where all the members of a District Board or Local 
Board have failed to make the oath or affirmation under this 
section or where the number of members of any such Board who 
have made the oath or affirmation is insufficient to allow of a 
quorum being formed under the provisions of this Act and the 
Local Government is not satisfied that the failure of the members 
who pave failed to make the oath cr affirmation was due togin- 
advertence or misapprehension or circhmstances beyond their 
control, the Local Government may, v &n order published in 
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the Calcutta Gazette, supersede the District Board or Local Board 
fora period to-bs specified in’ the order and thereupon in the 
case of District Board the consequences specified in clauses (4) 
and (¢) of section 132 and inthe case of a Local Board the, 
conseqüences specified in clause (7) of that section shall ensue. 
Thereafter the Local Government shall, as soon as may be 
convenient, reconstitute the Board by a fresh general election 
ani fresh appointment and the persons who failed to make the | 
oath or affirmation shall not be deemed nd for election 
or appointment." 

Notes :—The provisions of Section 16 B. of ife Bengal Local 
Self-Government Act of 1885 which require thatthe elected and 
appointed members of a District or Local Board shall take the 
oath of allegiance within’ three months from the date of pub- 


lication of their names in the Calcutta Gaseffe, gave rise to certain 





practical difficulties. 

"The selection of candidates for appointment in consultation 
with the local officers often takes'time and it sometimes happens . 
that the names of the appointed members cannot be published 
within three months after the publication of the names of the 
elected members. As the first meeting of the newly formed 
Board cannot be held before the names of both the elected and 
appointed menibers are published in the Gaz:tte, the former, 
in such circumstances find mo opportunity to make the oath within 
the prescribed time. : 

The present Act removes this difficulty by amending Seclion 
16B on the lines of Section 57 of the Bengal Sep Ach 1932 
(Ben. Act XV of 1932). 
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